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VII. Abstract

This research aimed to assess the prevalence of mental capacity for treatment decisions
in psychiatry inpatients in Ireland and elucidate the relationship, if any, between mental
capacity and key clinical and demographic factors. As part of this work, a systematic
review was completed, which aimed to examine the literature to determine the extent of

the research and existing data in this field.

This research aimed to compare assessments of mental capacity based on legal criteria
with those based on clinical criteria for mental capacity to establish the concordance, if

any, between these two approaches to assessing mental capacity.

To examine this, mental capacity for treatment decisions was assessed in 215 psychiatry
inpatients (176 voluntary and 39 involuntary) in four psychiatry units using both legal
criteria (Ireland’s Assisted Decision-Making (Capacity) Act 2015) and clinical criteria
(the MacArthur Competence Assessment Tool for Treatment; MacCAT-T). On multi-
variable linear regression analysis using linear scores of the MacCAT-T, mental
capacity was significantly associated with voluntary admission status, being employed,
having a primary diagnosis other than schizophrenia or a related disorder, and younger
age. Together, these factors accounted for 44.4% of the variance in mental capacity

between participants.

The MacCAT-T scores were adapted to establish categorical mental capacity. Overall,
1.9% of participants lacked mental capacity for treatment decisions; 50.7% had partial
mental capacity; and 47.4% had full mental capacity. The relatively high rate of “partial
mental capacity” identified suggests that decision-making supports which have been

implemented with the Assisted Decision- Making (Capacity) Act 2015 are likely to be
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of substantial importance in assisting psychiatry inpatients making decisions about

treatment in the future.

According to the legal criteria as assessed using the criteria of The Assisted Decision-
Making (Capacity) Act 2015, over one third of participants (34.9%) lacked mental
capacity for treatment decisions. Patients who lacked mental capacity according to the
legislation scored significantly lower on all subscales of the MacCAT-T than patients
who had mental capacity. This leads to the conclusion that there is close correlation
between mental capacity assessments based on legal and clinical criteria. These findings

support the 2015 Act’s current legal definitions of mental incapacity.
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VIII. Lay Abstract

New legislation, the Assisted Decision-Making (Capacity) Act 2015, was signed by the
president of Ireland in December 2015 to change the way mental capacity is assessed
and to allow for supports for people to make specific decisions should their mental
capacity be impaired. It was finally commenced in April 2023. This study examined
how many people with mental illness admitted to four psychiatry units in Ireland had
the mental capacity to make decisions about their treatment. This study assessed mental
capacity using a clinical tool (the MacCAT-T) and using the legal criteria set out in the
Assisted Decision-Making (Capacity) Act 2015 to see how well psychiatry inpatients
understood the treatment choices they faced and how well they could make decisions.
We found that mental capacity to make treatment decisions was associated with being a
voluntary patient, being employed, having a primary diagnosis other than schizophrenia
or a related disorder, and younger age. The clinical (MacCAT-T) scores were adapted to
establish categorical mental capacity (that is whether a patient had full, partial or lacked
mental capacity). Overall, 1.9% of participants lacked mental capacity for treatment
decisions; 50.7% had partial mental capacity; and 47.4% had full mental capacity.
According to the legal criteria as assessed using the 2015 Act’s criteria, over one third
of participants (34.9%) lacked mental capacity to make treatment decisions. Patients
who lacked mental capacity according to the legislation scored significantly lower on all
parts of the clinical test (MacCAT-T) than patients who had mental capacity. Given that
there is a close relationship between mental capacity assessments based on legal and
clinical criteria, this supports the 2015 Act’s current legal definitions of mental

incapacity.
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IX. Aims of this Research.

The aims of this work are to assess the prevalence of mental capacity for treatment
decisions among psychiatry inpatients and elucidate the relationships, if any, between
mental capacity, psychiatry admission status and key demographic and clinical

variables.

Its objectives are to (a) use the MacArthur Competence Assessment Tool for Treatment
(MacCAT-T) to evaluate patients’ understanding, appreciation, reasoning, and ability to
express a choice regarding treatment decisions; and (b) assess the correlation of these

variables with the new criteria for mental incapacity as set out in the Assisted Decision-

Making (Capacity) Act 2015 (Section 3(2)).
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X. Value of this research

This is the first significant study of mental incapacity among psychiatry inpatients in
Ireland. It is an under-studied and important topic which was assessed despite the
ethical challenges inherent in conducting research among patients who may lack mental
capacity for both research and treatment decisions. To address these issues, a detailed
consent procedure was developed, and the study was approved by three research ethics

committees before commencement.

This research also examined the legal criteria for mental incapacity proposed in the
Assisted Decision-Making (Capacity) Act 2015, comparing it to scores of a
standardised test for clinical assessment of mental capacity (the MacCAT-T). The
finding of close correlation between mental capacity assessments based on legal and
clinical criteria supports the 2015 Act’s current legal definitions of mental incapacity.
This study was first direct comparison of outcomes of legal and clinical assessments of

mental incapacity in psychiatry inpatients.

The issue of logistics in implementing the supports described in the Assisted Decision-
Making (Capacity) Act 2015 is critical. By having an estimate of the prevalence of
mental incapacity for treatment decisions in this population it helps logistically to
clarify the extent of the demand for such supports now that the 2015 Act has been
commenced. In terms of the interaction between our findings of categorical mental
capacity and the 2015 Act, patients we identified as having full mental capacity for

treatment decisions (47.4%) would not require any supports under the legislation; those
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with partial mental capacity (50.7%) would likely benefit from decision-making
assistants or co-decision-makers; and those who lacked mental capacity (1.9%) might
require a “decision-making representative” for treatment decisions (i.e. substitute

decision-making), especially if decision-making assistants or co-decision-makers did

not appear appropriate or did not prove sufficient.
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Chapter 1

Introduction



1. Introduction

1.1.  Introduction and Background

The outdated capacity or ward of court system used in Ireland and legislated under The
Lunacy Regulation (Ireland) Act 1871 has finally been replaced by the Assisted
Decision-Making (Capacity) Act 2015. The purpose of the 2015 Act is to assist persons
in exercising their decision-making capacity using the new statutory framework (Kelly,
2017). The Assisted Decision-Making (Capacity) Act 2015 was passed in December
2015 and was commenced in April 2023. The aim of the Act is to reform the law for
people whose capacity is in question and need help making decisions now or in the
future. In terms of Irish capacity legislation, it is the most significant progression in
over a century. While decision-making capacity is a legal concept it has significant
implications in clinical practice (Duffy and Kelly, 2017, Larkin and Hutton, 2017). The
2015 Act has the potential to have a huge impact not only for patients, but also for their

families and healthcare professionals (Kelly, 2016b).

According to the Assisted Decision-Making (Capacity) Act 2015, Section 3(2) “A

person lacks the capacity to make a decision if he or she is unable -
(a) To understand the information relevant to the decision,
(b) To retain that information long enough to make a voluntary choice,

(© To use or weigh that information as part of the process of making the decision,

or

(d) To communicate his or her decision (whether by talking, writing, using sign

language, assistive technology, or any other means) or, if the implementation of the



decision requires the act of a third party, to communicate by any means with that third

party.”

New models of supported decision-making are addressed within the Assisted Decision-
Making (Capacity) Act (Kelly, 2017). The act outlines three levels of supported
decision-making: “decision-making assistant”, “co-decision-maker” (joint decision-
making) and “decision-making representative” (substitute decision-making), which are

also applicable to psychiatry inpatients whose capacity is in question, allowing them to

retain as much autonomy as possible.

From a legal perspective, standards for capacity to consent differ between jurisdictions,
however the principles are generally similar to the functional approach adopted within
the Assisted Decision-Making (Capacity) Act 2015. The Act has followed the approach
used in the Mental Capacity Act 2005 in England and Wales which also tests a person’s
ability to understand, retain, use or weigh up information and communicate a decision.
Using this functional approach, a clinician comes to a binary decision regarding a
person’s decision-making capacity for treatment. In the US, the MacArthur Treatment
Competence Study developed a tool for assessing decision making capacity for
treatment, the MacCAT-T (Grisso and Applebaum, 1998). This semi-structured
interview measures understanding, appreciation, reasoning, and the ability to express a
choice. The MacCAT-T measures these elements on dimensional scales which have

shown a high degree of inter-rater reliability (Sturman, 2005b, Grisso et al., 1997b).



In Ireland, as in many other jurisdictions (e.g. England and Wales), lack of mental
capacity does not form an explicit part of the legal criteria for involuntary psychiatric
admission (Kelly, 2016). The Mental Health Act (MHA) 2001 primarily looks at the
involuntary detention of patients alongside the standard of care and review they receive.
Those admitted to approved mental health centres are admitted on a status basis, either
voluntarily or involuntarily, without consideration of their mental capacity. With this
status approach it is likely that many voluntary psychiatric inpatients lack the mental
capacity while some involuntary psychiatric inpatients may possess the mental capacity
to make treatment decisions. This is a paradoxical situation and raises concern for

patients’ human rights.

Ireland’s Mental Health Act 2001 permits involuntary admission when a person has a
“mental disorder”, which means “mental illness, severe dementia or significant
intellectual disability where (a) because of the illness, disability or dementia, there is a
serious likelihood of the person concerned causing immediate and serious harm to
himself or herself or to other persons, or (b) (i) because of the severity of the illness,
disability or dementia, the judgment of the person concerned is so impaired that failure
to admit the person to an approved centre [i.e. psychiatry inpatient unit] would be likely
to lead to a serious deterioration in his or her condition or would prevent the
administration of appropriate treatment that could be given only by such admission, and
(i1) the reception, detention and treatment of the person concerned in an approved centre
would be likely to benefit or alleviate the condition of that person to a material extent”

(Section 3(1)).



The legislation also defines mental illness, severe dementia and significant intellectual
disability (Section 3(2)). Mental illness is “a state of mind of a person which affects the
person’s thinking, perceiving, emotion or judgment and which seriously impairs the
mental function of the person to the extent that he or she requires care or medical
treatment in his or her own interest or in the interest of other persons”. Severe dementia
is “a deterioration of the brain of a person which significantly impairs the intellectual
function of the person thereby affecting thought, comprehension and memory and
which includes severe psychiatric or behavioural symptoms such as physical
aggression”. Significant intellectual disability is “a state of arrested or incomplete
development of mind of a person which includes significant impairment of intelligence
and social functioning and abnormally aggressive or seriously irresponsible conduct on

the part of the person”.

There is considerable variation in the estimates of mental capacity among psychiatry
inpatients to date. One systematic review found the median proportion of psychiatry
inpatients who lack mental capacity is 29% (Okai et al., 2007) while another found that
45% lack mental capacity (Lepping et al., 2015). Studies show varying results when it
comes to patient demographics associated with mental incapacity for treatment
decisions among psychiatry patients. Some studies show an association between
increasing age and mental incapacity in psychiatry inpatients (Roth et al., 1982, Norko
et al., 1990, Appelbaum et al.) while others show no association (Melamed et al., 1997b,
Cairns et al., 2005a, Spencer et al., 2018). Not all but most studies (Spencer et al., 2018,
Melamed et al., 1997b, Cairns et al., 2005a, Palmer et al., 2004) found no robust
relationship between gender and mental capacity; studies reported a relationship

between involuntary admission status and reduced mental capacity (Cairns et al., 2005a,



Okai et al., 2007, Mandarelli et al., 2014, Spencer et al., 2018, Maxmin et al., 2009),
even though incapacity is not an explicit part of criteria for involuntary care in Ireland.
Spencer et al. (2018) found no association between involuntary admission status and
decision-making capacity to participate in research, highlighting the potential to retain
mental capacity in one area while lacking it in another, and the importance of decision-
specific capacity assessments. Against this background further exploration of patient
demographics and clinical factors impacting on mental capacity is required and this

study sought to clarify these areas.

1.2. Human Rights

A right is a moral or legal entitlement. Human rights are rights to which all human
beings are entitled to claim. In light of the atrocities of World War II, the United
Nations (UN) was established in October 1945 to protect international peace. A primary
aim of the UN was to develop a framework to promote observation of human rights
amongst its member states. These inherent rights apply to all regardless of nationality,
sex, ethnicity, race, religion, language, or any other status. They are contained in the
Universal Declaration of Human Rights (UDHR), a document which sets out that
fundamental human rights are to be universally protected for all nations and all peoples

(United Nations, 1948).

Rights can be positive or negative. With a negative right there is freedom from the
intervention of others, whereas with a positive right there is a right to something for

example healthcare. A negative right is more often legally based and therefore tends to



be easier to enforce. This is in contrast to a positive right which often requires the

allocation of a resource (McCarthy et al., 2010).

Everyone has rights which must be considered. Articles 40-45 of the Irish Constitution
(1937) set out the fundamental rights of citizens of Ireland no matter what their level of
functioning or capacity. Article 40.3.1 which provides that “The State guarantees in its
laws to respect, and, as far as practicable, by its laws to defend and vindicate the

personal rights of the citizen” (Irish Constitution, 1937).

Article One of the UDHR states that “all human beings are born free and equal in
dignity and rights. They are endowed with reason and conscience and should act toward
one another in a spirit of brotherhood”(United Nations, 1948). Article 2 places emphasis
on the universal nature of rights “Everyone is entitled to all the rights and freedoms set
forth in this Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or
other status” (United Nations, 1948, Article 2), however it does not explicitly mention
mental illness. In 1991 in the Principles for the Protection of Persons with Mental
Illness and the Improvement of Mental Health Care, the UN emphasised the application

of rights to those suffering from a mental disorder:

“Every person with a mental illness shall have the right to exercise all civil, political,
economic, social and cultural rights as recognized in the Universal Declaration of
Human Rights, the International Covenant on Economic, Social and Cultural Rights,
the International Covenant on Civil and Political Rights, and in other relevant

instruments, such as the Declaration on the Rights of Disabled Persons and the Body of



Principles for the Protection of All Persons under Any Form of Detention or

Imprisonment ” (United Nations, 1991).

The European Union Charter of Fundamental Rights became legally binding in Ireland
in 2009. Article 1 of the Charter reminds us of the importance of dignity as a human
right where it states that “Human dignity is inviolable. It must be respected and

protected” (European Union Charter of Fundamental Rights, 2000, Article 1).

Following on from the UN's Principles for the Protection of Persons with Mental Illness
and the Improvement of Mental Health Care in 1991, the World Health Organization
(WHO) outlined 10 principles of mental health care law in 1996 (Kelly, 2016a). These
guidelines include that “consent is required before any type of interference with a
person can occur’’; “if a patient experiences difficulties appreciating the implications of
a decision, although not unable to decide, the patient shall benefit from the assistance of
an appropriate third party of his or her choice” and “for decisions affecting integrity or
liberty, with a long-lasting impact, there should be automatic periodical review
mechanisms” (World Health Organization, 1997). These guidelines were a most

welcome addition with respect to protecting the dignity and rights of those suffering

from a mental illness and are finally being legislated for in Ireland.

The Assisted Decision-Making (Capacity) Act 2015 now provides the legislation
regarding assistance in making decisions. However, as will be discussed further there
are also some exceptions within the 2015 Act for those detained under the Mental

Health Act 2001. Section 1.7 will detail the provisions for review mechanisms within



the Mental Health Act 2001, however the 2001 Act falls short on the issue of

interference without consent, which again will be reviewed later in this chapter.

1.3.  United Nations Convention on the Rights of Persons with Disabilities

The Convention on the Rights of Persons with Disabilities (CRPD) is an international
human rights treaty and is monumental in terms of protecting the rights of persons with
disabilities (Freeman et al., 2015). According to the 2016 census there were over
643,000 people in Ireland living with a disability (Central Statistics Office, 2016).
Measures changed for the 2022 census such that approximately 22% of the population
(1,109,557) reported that they experienced at least one long-lasting condition or
difficulty to some extent. Out of these people 407,342 (8% of the population) reported
that they experienced at least one long-lasting condition, or great extent of difficulty;
and a further 702,215 (14% of the population) reported a long-lasting condition or some
extent of difficulty (Central Statistics Office, 2022). Persons with disabilities frequently
meet with barriers, experience discrimination and are more likely to have their human
rights violated (Banks et al., 2018). Thanks to the CRPD which was adopted by the UN
in 2006, countries which ratify the convention must ensure that there is progress in
terms of equality and human rights for those with disabilities. Ireland was one of the
first countries to sign up to the Convention in 2007 but only ratified the CRPD in March

2018.

1.3.1. General principles
The CRPD requires that countries “promote, protect and ensure the full and equal
enjoyment of all human rights and fundamental freedoms by all persons with

disabilities, and to promote respect for their inherent dignity” (United Nations, 2006,
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Article 1). However, the definition of “persons with disabilities” only includes those
with long term impairments and is therefore not a comprehensive one (Kelly, 2015b, p.
95). This results in a situation where only some people suffering with mental illness fall
under this definition. It is likely that those with mental disorders such as schizophrenia
meet the criteria while others having a diagnosis such as brief psychotic episode or

adjustment disorder would not (Kelly, 2015b).

The CRPD addresses capacity in Article 12.2 where it requires that ”’States Parties shall
recognize that persons with disabilities enjoy legal capacity on an equal basis with

others in all aspects of life” and states that appropriate measures to provide access to the
support that a person with a disability may require to exercise their legal capacity are to

be taken (United Nations, 2006).

Article 12.4 requires that participants ensure all measures are to be taken to provide
“appropriate and effective safeguards to prevent abuse in accordance with international
human rights law”. Safeguards should be put in place to ensure that “measures relating
to the exercise of legal capacity respect the rights, will and preferences of the person,
are free of conflict of interest and undue influence, are proportional and tailored to the
person's circumstances, apply for the shortest time possible and are subject to regular
review by a competent, independent and impartial authority or judicial body. The
safeguards shall be proportional to the degree to which such measures affect the

person's rights and interests”.(United Nations, 2006, Article 12.4)
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This piece of the Convention has had a particular impact on the foundation and
principles of the Assisted Decision-Making (Capacity) Act 2015 which will be seen in
section 1.6 where the resulting reformed legislation provides for a comprehensive

support system for people with impairment of their mental capacity.

The CRPD require that state parties ensure that persons with disabilities “enjoy the right
to liberty and security of person”; that they are “not deprived of their liberty and
security of person; are not deprived of their liberty unlawfully or arbitrarily; and that
any deprivation of liberty is in conformity within the law and that the existence of
mental illness shall in no case justify a deprivation of liberty” (United Nations, 2006,

Article 14(1)(b)).

The Mental Health Act 2001 states that "due regard" is to be given to the need "to
respect the right of the person to dignity, bodily integrity, privacy and autonomy"
(Mental Health Act 2001, Section 4(3)). However, The Mental Health Act 2001 allows
for the detention of persons with a mental disorder and is therefore inconsistent with
Article 14 of the CRPD where those affected may be among those defined as being

persons with disabilities.

Article 33 of the CRPD states that each country must have a body within the
Government to monitor how they are progressing with its legislation and improving its
policies but there must also be an independent body to monitor the Government
(United Nations, 2006). This is to ensure that essential services are accessible to all such

as housing, education, and healthcare. The Irish Human Rights and Equality
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Commission fulfils this role as an independent monitoring service, and it includes input
from those experiencing disabilities through the Disability Advisory Committee to

comply with Article 33.

Despite appearances, the CRPD does not necessarily create a level playing field for all.
Human rights may be unintentionally violated if Ireland were to stick rigidly to the
CRPD, whereby a lack of safeguarding for the treatment of those too unwell to consent
to treatment for themselves may infringe on their right to the highest attainable
standards of care or their right to life (Freeman et al., 2015). Treatment “in the least
restrictive setting” is promoted as an alternative to involuntary treatment within the Irish
legislation (Kelly, 2015b, p.83). “The consent of a patient shall be required for
treatment”(Mental Health Act 2001, Section 56(a)), and there is due regard given to
patient autonomy, however at present “patient” only refers to involuntary patients. This
is a serious shortfall in the Mental Health Act 2001 such that Ireland’s legislation does
not require a voluntary patient to provide informed consent. However, we are awaiting
the commencement of the amended legislation on this matter. This issue along with

other amendments in the Mental Health Act 2001 will be explored further in section 1.7.

1.3.2. Supported decision-making

People make multiple decisions on a daily basis but more important decisions such as
those about their property, finances, accommodation, employment, social supports and
healthcare are made at different stages in their lives (Decision Support Service, 2023).
In more recent years the idea of supported decision-making has become much more

familiar in legal and clinical settings especially with the commencement of the Assisted
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Decision-Making (Capacity) Act 2015 which allows individuals with disabilities to
make decisions about their own lives with the appropriate support. It reduces the need
for substitute decision-making and individuals with disabilities can make choices

assisted by those they trust (Decision Support Service, 2023).

According to Chartres and Brayley, “no person should have another person appointed to
make a decision on their behalf, if they could make the decision themselves with
assistance and support” (Chartres and Brayley, 2010, p.1). For those whose capacity is
in question, there are a range of supported decision making options to help (Davidson et
al., 2015) people make their own decisions where possible. Supported decision making
has to date been more familiar to those dealing with end-of-life decisions or intellectual
disability. However within mental health, supported decision-making is extremely
relevant, especially where involuntary or compulsory treatment is proposed (Davidson
et al., 2015). As was the case in Ireland with the Ward of Court System, many countries
legislation focused on capacity in an all or nothing fashion, where people were either
seen to have full capacity to make decisions or to lack capacity. However, with the
increasing importance of the concepts of human rights and autonomy with the CRPD,
capacity legislation for supported decision making has been drawn up in many
jurisdictions. These include the Mental Capacity Act (MCA) 2005 (England and
Wales), the Mental Capacity Act (Northern Ireland) 2016 and the Assisted Decision-
Making (Capacity) Act 2015 in Ireland. These legal frameworks highlight the use of
supported decision making in an effort to prevent substitute decision making where

possible.
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The CRPD does not define ‘supported decision-making’ but in Article 12(3) it requires
that States provide access to the support that persons with disabilities “may require in
exercising their legal capacity” (United Nations, 20006, article 12(3)). Therefore
‘supported decision-making’ is seen as a constitutive element of this support to exercise

legal capacity (Davidson et al., 2016, Browning et al., 2014).

The Office of the High Commissioner for Human Rights elaborates on this stating that:

“Supported decision-making can take many forms. Those assisting a person may
communicate the individual’s intentions to others to help him/her understand the choices
at hand. They may help others realize that a person with significant disabilities is also a
person with a history, interests and aims in life, and is someone capable of exercising

his/her legal capacity” (United Nations, 2007, pp. 90-91).

For those who have challenges with their mental capacity and may need support, there
are five different arrangements provided for within the Assisted Decision-Making
(Capacity) Act 2015. These support arrangements are dependent on the various levels of
assistance that a person may require to make a particular decision at a particular time
(Decision Support Service, 2023). These arrangements will be detailed in Section 1.6.4,
but in summary they include a decision-making assistance agreement, co-decision-
making agreement, and a decision-making representation order for those who face
challenges now or may do so in the near future. For people who may wish to plan for
the future, there are two types of arrangements which can be set up for a time when they
might lose capacity; these are enduring power of attorney and advance healthcare

directive (Decision Support Service, 2023).
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1.3.3. Substitute Decision-Making

There may come a time when a substitute decision-maker is required. This comes about
when despite assistance, a person does not have the capacity to make a specific
decision. Substitute decision-making is based on considering what the person
themselves would have wanted if they had the capacity to make that decision (Donnelly,

2010, p.185).

Substitute decision-making is a term used to describe the appointment of a person to
make a decision on behalf of another who lacks the mental capacity to make a particular
decision (Davidson et al., 2016). This can include power of attorney arrangements,
guardianship, and wards of court. Substitute decision-making regimes were defined by
the CRPD (2014) and acknowledged that regimes can be in many different forms which

have certain common characteristics in that they

“can be defined as systems where (i) legal capacity is removed from a person, even if this
is just in respect of a single decision, (ii) a substitute decision-maker can be appointed
by someone other than the person concerned, and this can be done against his or her will;
and (iii) any decision made by a substitute decision-maker is based on what is believed
to be in the objective “best interests” of the person concerned, as opposed to being based
on the person’s own will and preferences” (Committee on the Rights of Persons with

Disabilites, 2014, Para 23).

The CRPD state that “parties’ obligation to replace substitute decision-making regimes

by supported decision-making requires both the abolition of substitute decision-making
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regimes and the development of supported decision-making alternatives. The
development of supported decision-making systems in parallel with the maintenance of
substitute decision-making regimes is not sufficient to comply with article 12 of the

Convention” (Committee on the Rights of Persons with Disabilites, 2014, para 28).

In this we can see that Ireland in not compliant with Article 12. While the Assisted
Decision-Making (Capacity) Act 2015 has decision support options, it also legislates for

substitute decision-making options where required.

1.4. Assessing Mental Capacity from an Ethical Perspective

1.4.1. Introduction

“A conclusion about a patient’s decision-making capacity necessarily reflects a
balancing of two important, sometimes competing objectives: to enhance the patient’s
well-being and to respect the person as a self-determining individual” (United States.
President's Commission for the Study of Ethical Problems in Medicine Biomedical and

Behavioral Research, 1982, p. 57).

Understanding of mental capacity has developed significantly alongside human rights in
recent years. Ireland has finally replaced the ward of court system which assessed
capacity in an all or nothing fashion. Now within Irish legislation, capacity should be
presumed unless there is evidence to the contrary, even if the patient comes to an
unwise decision. Part one of the Assisted Decision-Making (Capacity) Act 2015,
Preliminary and General, looks at the assessment of capacity which is “to be construed

functionally” is issue and time specific, and looks at the way in which a decision is
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reached (Assisted Decision-Making (Capacity) Act, 2015) The Irish Medical Council
(IMC) which regulates registered medical practitioners in Ireland, has recommended the
use of a functional approach to testing capacity since 2009 (Irish Medical Council,
2009). The Health Service Executive (HSE) National Consent Policy (2013) advises
similarly (Health Service Executive, 2013). This functional approach has also been
found in case law in Ireland in Fitzpatrick & Anor -v- K. & Anor [2008]. But first we
will consider the history and ethical background to some of the principles of mental

capacity and consenting to treatment.

1.4.2. Ethical background

The Hippocratic Oath has been the traditional basis of medical ethics whereby
physicians swear to ethical standards of practice including “Primum non nocere”, first
do no harm. However the paternalistic approach with deference and non-disclosure have
also dominated the medical profession for over 2,500 years (Madden, 2016, p.409). The
paternalistic approach in medicine presumes that the doctor knows best and relies on
their own judgements to determine the best treatment for a patient. However there has
been increasing criticism of this approach in recent years, based on concerns regarding
certain medical practices especially in relation to mental health and medical research

abuse.

As philosopher Onora O’Neill points out “no themes have become more central in large
parts of bioethics, and especially in medical ethics, than the importance of respecting
individual rights and individual autonomy” (O'Neill, 2002, p. 2). However, in

psychiatry the patients will and preferences are not always complied with and coercive
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treatment is common (Dressing and Salize, 2004). Notwithstanding this, it can be
argued in some cases, due to the level of illness impacting on their capacity, that

patients are not capable of making certain autonomous decisions about their treatment.

In 1979, Beauchamp and Childress proposed four principles to govern medical ethics;
autonomy, beneficence, non-maleficence and justice. Beauchamp and Childress see
paternalism as the deliberate overriding of one’s preferences by another person, with the
aim of preventing harm or benefitting that person (Beauchamp and Childress, 2013).
Despite good intentions, by modern standards medical paternalism is no longer
acceptable “whereby doctor and patient now stand in a different relationship to each
other, one that is based on mutual trust and shared understanding (Madden, 2005, para
2.4). As Feldman (2010) stated “we have come a long way since the days of physician
paternalism it is a difficult balance to reach between the dual goals of respect for
patient autonomy and the need for physicians to respectfully and clearly share their

expertise and ideas” (Feldman, 2010).

Essentially all ethical theories see two conditions as a requirement for autonomy; liberty
(from being controlled) and agency (capacity for intentional action) (Beauchamp and
Childress, 2013, p.102). Autonomous agents have the “right to hold views, make
choices, and to take actions based on their values and beliefs” (Beauchamp and
Childress, 2013, p.106). Autonomy is not only a right to refuse treatment but is also a
positive right to partake in the decisions regarding treatment (Sjostrand and Helgesson,
2008). However, in the context of psychiatry, often due to concerns about patient safety

or that of others, mental health legislation can interfere with a patient’s autonomy.
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1.4.3. Informed Consent

Ethically and legally, doctors are required to obtain informed consent before treating
patients. The Irish Medical Council’s ethical guidelines state: “If you are the doctor
providing treatment or undertaking an investigation, it is your duty to make sure that the
patient has given consent before providing treatment” (Irish Medical Council, 2019,
para 13.1). According to these guidelines “every adult with capacity is entitled to refuse
medical treatment or withdraw consent. You must respect a patient’s decision to refuse
treatment or withdraw consent, even if you disagree with that decision”(Irish Medical
Council, 2019, para 15.1).- However consent is not always necessary in certain cases, for
example in public health interventions or in an emergency (Beauchamp and Childress,
2013, p110). The fundamental paradigm in health of expressing autonomy is explicit or
expressed consent, or refusal to consent (Beauchamp and Childress, 2013, p110).
However, it is well within people’s rights to change their preferences and beliefs as can
happen with time. The main consideration is to ensure that the person is still acting
autonomously. It is important to note if a change of beliefs is due to illness affecting
their capacity such as a delirium or psychotic illness or are there external factor at play

for example pressure from a relative (Beauchamp and Childress, 2013, p.114)?

Capacity and competency are often used interchangeably, with capacity more frequently
used in healthcare and competency within the legal profession. (Beauchamp and
Childress, 2013, p.116). From a legal perspective, standards for capacity to consent
differ between jurisdictions (Appelbaum, 2007), however the principles are generally
like the functional approach adopted within the Assisted Decision-Making Capacity Act

2015. While it is legislated that there is a presumption of capacity, determining whether
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patients have capacity is essential in balancing the respect for autonomy of patients who
can make informed decisions and protecting those whose capacity is impaired
(Appelbaum, 2007). But even those deemed to lack “capacity to make a decision are
entitled to the same respect for their dignity and personal integrity as anyone with full
capacity” (Irish Medical Council, 2019, para 10.2). It is imperative that a patient’s will
and preferences are considered, that their views are listened to and they are involved in
their healthcare decisions as much as possible (Irish Medical Council, 2019). An
important aspect of autonomous decisions is that they must be free from undue
influence, be made with adequate and relevant information, and at the time the decision
in being made the person making the decision must have the capacity to make that
decision. For an individual’s “autonomous authorisation” or informed consent, a five-
element approach is favoured by many in legal, medical and psychological literature
(Beauchamp and Childress, 2013, p.124). The components include understanding,
competence, consent, disclosure and voluntariness (Beauchamp and Childress, 2013,
p.124). Beauchamp and Childress see three criteria as the most critical elements to
autonomous action and informed consent: disclosure (obligation to disclose
information), understanding and voluntariness (where a person’s actions are free from
the control of another person or illness). While the term “informed consent” is used, it is
important to acknowledge that it also allows for the potential of informed refusal

(Beauchamp and Childress, 2013, p124).

Voluntarism is defined as “the individual’s ability to act in accordance with one’s
authentic sense of what is good, right, and best in light of one’s situation, values, and
prior history” (Roberts, 2002). Dating back to the Nuremburg Code, voluntariness is

recognised in that a research subject “should be so situated as to be able to exercise free
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power of choice, without the intervention of any element of force, fraud, deceit, duress,
over-reaching, or other ulterior form of constraint or coercion” (International Military
Tribunal, 1949). In the study of mental illness, the issue of voluntarism is an important

issue to consider ethically (Stanley, 1986).

Unfortunately, there are no guidelines for assessing the capacity for voluntarism despite
the necessity of voluntarism to fulfil the criteria for informed consent. Within
psychiatry, this has hindered the resolution of key ethical problems for example the
undertaking of research in those with mental illness and their clinical care (Roberts,
2002). Symptoms of mental illness such as those of depression (such as poor
motivation, concentration negative cognitions and low energy) or symptoms of
schizophrenia; (e.g. bizarre delusions, avolition, disordered perceptions and apathy);
(Carpenter et al., 2000) can all affect voluntarism by affecting a patient’s ability to
organise their thought processes and make a reasoned decision (Backlar, 1998). For
those with diminished voluntarism, their informed consent is compromised if it is
symptom driven or coerced and therefore it can highlight their vulnerability (Etchells et
al., 1996). Once it its recognised, there is potential to restore capacity for voluntarism.
This can be achieved through social and educational interventions in a similar manner to
that of decision-making capacity. Also, a clinician may unveil features of the cases
which may allow what appeared to be “insoluble ethical dilemmas” to be tackled from a
different perspective by assessing for voluntarism (Geppert and Abbott, 2007).
Clinicians are attempting to achieve the principle of respect for persons and their

autonomy in clinical care when trying to fulfil the concept of voluntarism.
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1.4.4. Safeguarding for those who Lack Mental Capacity

According to the World Psychiatric Association “when the patient is gravely disabled,
incapacitated and/or incompetent to exercise proper judgment because of a mental
disorder” (World Psychiatric Association, 1996), treating psychiatrists should consult
with the family where appropriate and seek legal advice in order to “safeguard the
human dignity and the legal rights of the patient” (World Psychiatric Association,
1996). They advise that “treatment must always be in the best interest of the patient”
(World Psychiatric Association, 1996). This idea of best interests fits in with the current
Mental Health Act 2001 but not with the Assisted Decision-Making (Capacity) Act
2015 or with the changes within the Amendment Act 2018 once commenced which will

be discussed further in section 1.7.

Autonomous decisions as those made intentionally and with substantial understanding
and freedom from controlling influences (Beauchamp and Childress, 2013, p.101).
However, Beauchamp and Childress explicitly exclude those who are not competent to
make specific decisions from the protection of the principle of respect for autonomy
(Beauchamp and Childress, 2013, p.101, Entwistle et al., 2010). As Professor Kennedy

stated in an article in The Irish Times in 2012:

“There can be no dignity for the mentally disabled without the support necessary to
regain health and autonomy. There can be no freedom to make one’s own choices until
that autonomy has been restored. It is the purpose of mental health legislation to codify

this practical pathway from disability to recovery” (Kennedy, 2012).
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In situations where an episode of severe mental illness is evident, a capacity assessment
is justified and should not be regarded as infringing on the patient’s rights. In fact,
where the overall purpose is to improve the person’s situation, access to supports and
improve their capacity to make autonomous decisions, to not assess capacity could
perhaps appear negligent in some cases. With respect to the “voluntary patient”, they do
not enjoy the protections provided by the Mental Health Act 2001 for involuntary
patients which will be detailed in Section 1.7. They could potentially remain a voluntary
patient for a lengthy period without independent review and there is no provision for
external oversight of proceedings (Department of Health, 2015). However, one must be
cognisant of the complexity that could arise with expansive legislation to fill these gaps,
which could potentially stigmatise those with a mental illness even further (Kelly,

2014a, Campbell, 1994).

1.4.5. Conclusion

This section has primarily focused on the principle of respect for autonomy, paternalism
and consent. It can be difficult to reach a compromise between the requirement of
physicians to advise the patient of their expert opinion and respect for patient autonomy
(Feldman, 2010). It is imperative to try to maintain a balance between supporting
individuals, respecting autonomy and recognising when the patient does not have the
capacity to make an autonomous decision. In such incidents where a patient lacks
mental capacity to make a decision, they may require supported or substitute decision-
making assistance. Mental health legislation, capacity legislation and their intersection

will be explored in more detail later in this chapter.
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1.5.  Assessing Mental Capacity in Practice

1.5.1. Capacity assessment approaches

There has been much debate as to which test should be undertaken to assess capacity.
Madden (2016) gives an overview of approaches which could be adopted and includes
an outcome approach, a status approach or functional approach. An outcome-based
approach looks to see if the decision reached by the person was wise. The conclusion
that a person lacks capacity is made because the decision that the person with a
disability arrived at was not a wise one (Dhanda, 2006). However, if by reason of
making an unwise choice a person is deemed to lack mental capacity it would be a clear

breach of respect for autonomy (Madden, 2016).

A status approach defines a person’s capacity by virtue of their medical condition or
being part of a legally defined group. Using the status approach, ‘once it is established
that any individual is a person with a disability, the law presumes a lack of capacity’
(Dhanda, 2006). No account is taken of the individuality of the person and clearly
undermines their rights and autonomy (Madden, 2016, p.416). The person's capacity to
make a specific decision is not assessed (Bellhouse et al., 2001) resulting in a
declaration that persons with a disability are unable to carry out a legal task (Dhanda,

20006), traditionally leading to substitute decision-making (Devi et al., 2011).

The third approach is the functional assessment which is decision specific and time
specific. As opposed to a general judgement that the person may lack mental capacity,
this approach reflects that a person may have capacity to make some but not all

decisions. While it could potentially be more time consuming and relies on the
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judgement of the assessor, it is important to recognise that legislation always presumes
mental capacity and requires adequate triggers to be challenged (Madden, 2016, p.416).
Following the lead of England and Wales, the functional approach is the method that

has been adopted in Ireland’s new capacity legislation.

1.5.2. Functional capacity assessment: Mental Capacity Act 2005

The functional approach to assessing mental capacity was adopted in England and
Wales through the Mental Capacity Act (MCA) 2005. This single statutory framework
for capacity was introduced with respect to making decisions for those whose capacity
is in question. The legislation is based on two key concepts: lack of capacity and best
interests (British Medical Association and the Law Society, 2010). At the time of
assessment, a person lacks capacity in relation to a matter if, he or she is unable to make
a decision in relation to the matter because of either a temporary or permanent
‘impairment of, or a disturbance in the functioning of, the mind or brain’ (Mental

Capacity Act 2005, Section 2(1)).

There are effectively two parts to the capacity test in this legislation; the functional test
assessing if the person is able to make the decision for themselves and secondly whether
that incapacity is due to “an impairment of, or a disturbance of the functioning of, the

mind or brain” (Mental Capacity Act 2005).

Once the diagnostic requirement has been fulfilled, a person’s capacity to make the
particular decision for themselves must be assessed. Section 3(1) of the MCA 2005

states that a person is unable to make a decision if he or she is unable:
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(a) to understand the information relevant to the decision;
(b) to retain that information;
(c) to use or weigh that information as part of the process of making the decision; or

(d) to communicate his decision (whether by talking, using sign language or any other

means).

As we will see in the next section the Mental Capacity Act 2005 paved the way in terms
of legislative change with this functional approach and similar criteria at the centre of

Ireland’s new legislation.

1.5.3. Functional Approach to Capacity Assessment in Ireland

Until recent years there was no legislative framework in Ireland with respect to capacity
to provide guidance for medical and social care practice. The functional approach to
assessing mental capacity however can been found in case law in Ireland in Fitzpatrick
& Anor -v- K. & Anor [2008]. In this case K was a 23-year-old lady from the Congo
who experienced a massive post-partum haemorrhage and collapse following the birth
of her baby in an Irish hospital. On religious grounds she declined a blood transfusion.
Fearing that K may die without the transfusion, following assessment by the Master of
the hospital they decided to apply to the High Court seeking authority to transfuse K
under an emergency order. Following full recovery, K claimed that the transfusion
constituted an assault, was unlawful and a trespass on her person. On review of the case
Laffoy, J., taking all into consideration found that there should be a presumption of
capacity but that “presumption can be rebutted” (Fitzpatrick & Anor -v- K. & Anor,

2008). In the decision of whether the patient has capacity to decide to refuse medical
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treatment, the question raised was whether the patient’s cognitive ability had been
sufficiently affected that they did not understand “the nature, purpose and effect of the
proffered treatment and the consequences of accepting or rejecting it in the context of
the choices available” (Fitzpatrick & Anor -v- K. & Anor, 2008). This three-stage
approach previously used in the C Case in England (Re C (Adult: Refusal of medical
treatment), 1994), established that the criteria to be adopted were whether the patient
understands, weighs up and retains the information, believes the information and
whether they could use the information to make a decision. The capacity assessment
“must have regard to the gravity of the decision” (Fitzpatrick & Anor -v- K. & Anor,
2008). This was the first case of its kind in Ireland and the decision was monumental in
terms of clearly setting out the test for a capacity assessment in Ireland. It also
emphasised the right of a person with capacity to refuse treatment and emphasised a

presumption of capacity (Madden, 2016, p.423).

As previously stated, since 2009, the Irish Medical Council has recommended the use of
a functional capacity test. Similarly in 2013, The Health Service Executive (HSE)
National Consent Policy advised all social care and health professionals to adopt the
principles of a functional assessment of capacity (Health Service Executive, 2013). The
most recent edition of the Irish Medical Council’s Guide to Professional Conduct and
Ethics for Registered Medical Practitioners (Amended) 2019 provides clear guidelines
in their consent section on assessing mental capacity. “Every adult patient is presumed
to have the capacity to make decisions about their own health care” (Irish Medical
Council, 2019, Section 10.1). The role of the doctor is to give their patients information
in a format that is easy to understand and clear, ensuring they have the appropriate

support and help. Those deemed to lack decision- making capacity have the right to the
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same respect for their personal integrity and dignity as anyone who has full mental
capacity. The guide acknowledges that some may have long-term impairment of their
capacity while others may be resulting from a short-term illness. Similar to the criteria
in the Assisted Decision-Making (Capacity) Act 2015, “A person lacks capacity to
make a decision if they are unable to understand, retain, use or weigh up the information
needed to make the decision, or if they are unable to communicate their decision, even
if helped” (Irish Medical Council, 2019, Section 10.3). Assessing that a patient lacks
mental capacity at this point in time does not mean that they cannot make other
decisions or that in the future they will lack the capacity to make this or other decisions.
If found to lack mental capacity in Ireland, this can have huge implications of
psychological significance for the person with respect to the person’s dignity and
autonomy, and also from a legal and practical perspective in that it can impact on

whether the person may marry or where they live for example (Madden, 2016, p.414).

1.5.4. Assessment Tools

Despite its origins in legislation, decisional capacity has significant implications
clinically. Before we detail the legislation in Ireland, this section will focus on the tools
that have been devised to help in clinical assessment of mental capacity. For many
decades, research in this area has been led by Appelbaum, Grisso and colleagues who
have been investigating the much under studied area of mental capacity for treatment
decisions in hospital-based patients (Appelbaum and Grisso, 1995, Grisso et al., 1995,
Grisso and Appelbaum, 1995b). In their studies they conceptualised capacity by way of
four abilities (Larkin and Hutton, 2017). Decision-making capacity was initially
assessed using three assessment tools ‘Understanding Treatment Disclosures’ (Grisso

and Appelbaum, 1992), ‘Perceptions of Disorder’ (Appelbaum and Grisso, 1992), and
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‘Thinking Rationally About Treatment’ (Grisso and Appelbaum, 1993) . Grisso and
Applebaum completed a study on 6 groups: patients hospitalised for schizophrenia,
major depression and ischaemic heart disease along with the 3 matched community
groups. In this study they used what are now seen as the precursors to the MacCAT-T:
understanding treatment disclosures (UTD), Perceptions of Disorder (POD), Thinking
Rationally About Treatment (TRAT) and Expressing a Choice (EC) to assess ability to
consent to treatment. Significant deficits were found in understanding, reasoning and
appreciation of illness in patients with schizophrenia and major depression but were
more pronounced in the those with schizophrenia (Grisso and Appelbaum, 1995b).
What resulted was an observation that four categories of decision-making competences
could be classified; the ability of the individual to understand the relevant information,
the ability to appreciate the essentials the information pertaining to the situation, the
ability of the individual to manipulate material rationally and the ability of the

individual to communicate a choice.

1.5.5. MacCAT-T

The tool resulting from the work of Applebaum and Grisso’s research became known as
the MacArthur Competence Assessment Tool-Treatment (MacCAT-T) and is one of the
most utilised tools in the field. It remains the most validated mental capacity assessment
tool and during capacity evaluations it aims to operate with reliability and objectivity
(Murphy et al., 2019). Grisso et al. (1997a) was the initial trial of the MacCAT-T and
compared competency in 40 psychiatric inpatients diagnosed with schizophrenia or
schizoaffective disorder with 40 matched community subjects without a mental illness.

Hospitalised patients scored significantly more poorly in understanding and reasoning
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than the community subjects. Poor performance was associated with higher level of

symptoms (Grisso et al., 1997a).

For patients making a treatment decision, the structured assessment of mental capacity
can be provided using this standardised test of the MacCAT-T, which is appropriate for
use in clinical situations. The assessing clinician is required to use the patient's clinical
information, therefore tailoring the MacCAT-T for each individual patient. A trained
interviewer carries out this assessment through a semi-structured interview. There are
four components assessed: (1) Understanding, (2) Appreciation, (3) Reasoning, and (4)

Expressing a Choice.

(1) Understanding

A patient’s ability to paraphrase information that has been disclosed with respect to the
their disorder, the treatment and its’ risks and benefits are assessed in understanding
(Grisso et al., 1997b) In this assessment, a patients’ comprehension of their illness,
recommended treatment and alternate treatment options, risks and benefits are
challenged (Radenkovi¢, 2023). This scale is rated from 0 to 6, comprising three sub-
scales (1) Understanding Disorder; (2) Understanding Treatment and (3) Understanding
Benefits/Risks, with each sub-scale rated from 0 to 2 (Murphy et al., 2018, Grisso et al.,

1997a).

In all three sub-scales for ‘Understanding’, a score of 2 is given when the patient has ‘a
fairly clear or reasonably accurate understanding’, a score of 1 when the patient ‘shows

some recollection but in a way that renders understanding uncertain, with responses that
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are too broad or vague to be sure’ and a score of 0 is given when the patient ‘does not
recall the content, is clearly inaccurate or describes understanding in a way that
seriously distorts its meaning’. The MacCAT-T instructions prompts the assessor to
redisclose the relevant information and reassess understanding so that lack of attention

is less likely to result in a poor performance score (Grisso et al., 1997a).

(2) Appreciation

Some degree of insight is usually required for appreciation of the disorder. Its focus is
on how the patient understands how they specifically could be affected by the illness
and its treatment. Appreciation is tested by questions which examine the patient’s
ability to acknowledge that information regarding the disorder apply to them directly
and if the proposed treatment will benefit them specifically in some way. The scale for
appreciation is rated for 0 to 4, with two subscales; appreciation of disorder (0-2) and
appreciation of treatment (0-2). To be considered as lacking the ability to appreciate the
disorder and treatment (a score of 0), the patient’s beliefs are not just seen as a
difference of opinion but based on distorted perceptions or are delusional in
nature(Grisso et al., 1997b). In the case of partial appreciation, a score of 1 is given
when the patient ‘acknowledges manifesting the disorder and some of the disclosed
symptoms but does not acknowledge other symptoms that are critical to understanding
the disorder and/or its treatment’ or that the ‘patient disagrees or is ambivalent about the
existence of the disorder or the symptoms, but for reasons that are vague or not clearly
expressed’. For a rating score of 2 the patient acknowledges that they have most if not
all of the disclosed symptoms of the disorder or if they do not agree offer ‘reasons that

are not delusional and have some reasonable explanation’.



32

(3) Reasoning

Reasoning looks at a patients' problem-solving abilities; the processes behind the
decision and ability to compare alternatives in view of the consequences (Murphy et al.,
2018, Grisso and Applebaum, 1998). Reasoning assesses the patient’s explanations for
their choices, looking at the consequences, comparing alternative treatment options,
their ability to generate other consequences and whether their final expressed choice
follows logically from this process and is compatible with their reasons (Grisso et al.,
1997b, Radenkovi¢, 2023). This scale ranges from 0 to 8, consisting of four sub-scales,
consequential reasoning, comparative reasoning, generating consequences and logical

consistency with each subscale rated from 0 to 2.

For consequential reasoning, a score of 2 indicates that the ‘patient mentions at least
two specific consequences when explaining the choice, the consequences may be related
to only one or to more than one treatment option’. A score of 1 is awarded if the ‘patient
mentions only one specific consequence when explaining the choice’ and a rating of 0 is
given if the ‘patient mentions no specific consequences when explaining the choice,
even after being asked whether there are any “more specific reasons why that choice

999

seems best™’.

(4) Expressing a Choice
The person’s ability to express a choice is scored from 0 to 2. When rating this section,
a score of 2 is given if the ‘patient states a choice or indicates desire for professional or

other responsible person to make the choice’, 1 is assigned if the “patient states two or
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three choices, seems ambivalent’ and a score of 0 indicates that the ‘patient states no

choice’.

The MacCAT-T takes approximately 15 to 20 minutes to administer. The patient’s own
clinical information is used by the clinician in the assessment therefore further
individualising the MacCAT-T for each patient (Radenkovi¢, 2023). The MacCAT-T
measures these four elements of mental capacity on continuous scales with a high
degree of inter-rater reliability ranging between 0.99 for “understanding” and 0.87 for
“appreciation”(Grisso et al., 1997a, Sturman, 2005b). When added together, these
scores yield an overall MacCAT-T score ranging from 0 to 20, with a higher score
indicating greater mental capacity for treatment decisions. But even if a participant has a
high overall MacCAT-T score they may still lack mental capacity if they perform

poorly on a single subscale.

The initial use of the MacCAT-T did not involve establishing cut-off scores to generate
categorical assessments of mental capacity; instead, it was encouraged to couple the
MacCAT-T with other tools or clinical evaluations to inform metal capacity
assessments. However, cut-off scores have been used in various research studies and
have clinical utility. For example, Aydin Er and Sehiralti (2014) used the MacCAT-T
with a cut-off of <4 for understanding, <2 for appreciation and <5 for reasoning.
Expressing a choice was not included in the cut-off. They compared the MacCAT-T
results to assessments carried out by physicians, nurses and patient relatives who
deemed patients to have full, partial or lack mental competency. The MacCAT-T
evaluation statistically differed from the judgement evaluation carried out by

physicians, nurses and relatives of patients thus recommending the use of an objective
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tool such as the MacCAT-T to guide competency assessments (Aydin Er and Sehiralti,

2014).

Another example is the study by Mandarelli et al. (2014) who used a cut-off criterion
for decision making capacity by scoring below 50% on two or more of the four
subscales of the MacCAT-T in 30 involuntary and 30 matched voluntary inpatients. In
another study Mandarelli et al. (2018) assessed decision making capacity in 131
involuntary patients using the MacCAT-T. This time they used the criteria of having
high treatment decision making capacity when patients scored >75% on the first 3
subscales of the MacCAT-T and the maximum score at expressing a choice. Using cut-
off scores in this regard gives binary outcomes giving estimates of the prevalence of

mental capacity in these patient groups expanding on their value.

Vollmann et al. (2003) compared the assessment of competence of the MacCAT-T
using the cut-off scores with clinical assessment in inpatients in accordance with the
“MacArthur Treatment Competence Study”’(Grisso and Appelbaum, 1995a). The
following scores were applied for impaired capacity: understanding <4, reasoning <3;
and zero for each of appreciation of disorder and treatment benefit. Patients’ decision-

making capacity was considered to be impaired if they were impaired in at least one.

Kolva et al. (2014) noted that previous studies of the MacCAT-T had used cut-off
scores to classify levels of decisional impairment. Building on this work, Kolva et al.
(2014) generated scores classifying participants mental capacity as “impaired”,

“borderline” or “unimpaired” on each of four subscales (understanding, appreciation,
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reasoning and expressing a choice) based closely on the MacCAT-T instrument. For the
understanding subscale, scores in the 0 to 2 range were classified as “impaired”; scores
of 5 or greater were “unimpaired”; and scores in between these extremes were
“borderline”. On the appreciation subscale, scores below 2 were classified as
“impaired”; scores of 3 or greater were “unimpaired”; and scores in between were
“borderline”. On the reasoning subscale, scores below 4 were classified as “impaired”;
scores of 7 or greater were “unimpaired”’; and scores in between were “borderline”. On
the expressing a choice subscale, scores below 1 were classified as “impaired”; scores
of 2 or greater were “unimpaired”; and scores in between were “borderline”. This

method is described in Curley et al. (2019b).

As a result, following this re-coding, each subscale score ranged from 0 to 2 where 0
indicated that the participant lacked the ability to perform the task; 1 indicated partial
ability; and 2 indicated adequate ability (Kolva et al., 2014). Taken together, these four
subscales yielded a second overall mental capacity score ranging from 0 to 8, with a
score of 0 indicating lack of mental capacity, 8 indicating full mental capacity, and
scores in between indicating partial mental capacity. This method of categorical mental
capacity was used by Murphy et al. (2018) and described as above in Curley et al.

(2019Db), and as part of our research study to be detailed in other chapters.

While the MacCAT-T is presently considered the most widely accepted tool in terms of
assessing mental capacity, other instruments are available for the evaluation of patient

decision-making capacity.
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1.5.6. Other Tools Used to Assess Capacity

1.5.6.1. Hopkins Competency Assessment Test (HCAT)

The HCAT is a semi-structured interview, however it only assesses understanding.
Patients are presented with an essay describing the process of informed consent and
power of attorney, available in 3 differing grade levels (sixth, eighth and or thirteenth)
(Janofsky et al., 1992, Radenkovi¢, 2023). Patients are subsequently presented with six
questions relating to previously discussed information and comprehension scores
assigned, ranging from 0 to 10. Ineffective understanding is suggested by scores of 3 or
lower. The HCAT takes approximately 10 minutes to administer, and high inter-
observer reliability has been shown (Janofsky et al., 1992, Radenkovi¢, 2023). The
HCAT evaluates understanding in a generalised manner, it is not specific to a particular
treatment decision. Where it may be quick and effective it is not particularly helpful
when the aim is to evaluate mental capacity for a specific clinical decision (Barstow et

al., 2018).

Jones et al. (1998) assessed competency to consent to treatment using the HCAT as a
screening test in an inpatient population diagnosed with chronic mental illness. 84%
were judged to be competent to consent to treatment meaning they scored >4/10 on the
HCAT. Where the HCAT may be overpowered in many ways by the MacCAT-T due to
the generic nature of the HCAT and by virtue of the fact that the HCAT scores have
relatively limited measures in reflecting the patient's capacity to consent to a specific
treatment, the HCAT may however be a helpful resource in recognising quickly those
patients who may need a more specific evaluation in clinical settings (Radenkovié,

2023).
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1.5.6.2. Structured Interview for Competency/ Incompetency Assessment
Testing and Ranking Inventory (SICIATRI)

The 12 items of the SICIATRI assess the patient's capacity to provide informed consent.
While this is a structed assessment, it is done in such a way that the process of
evaluation is as natural as possible between the patient and the physician, assessing the
particular features which are distinctive in competency (Kitamura et al., 1998). Items
assessed include a patient’s understanding that they have a right to decide;
understanding of risks, benefits and the alternative treatments; understanding of risks
and benefits anticipated from no treatment; evidencing own choice and insight. It is a 3-
point scale for most items. A score of one is given for poor performance on the item; if
the patient performs reasonably well but not completely a rating of 2 is given, and 3 is
awarded if the patient performs well (Radenkovi¢, 2023). Following the interview there
are five categories within the ‘Ranking Inventory for Competency’ with the lowest,
level 0, applying to those deemed completely incompetent to the highest, level 4, for
completely competent. The SICIATRI helps to come to an objective conclusion of the
patients’ competency and can be used in everyday practice taking only 20 minutes to

complete (Radenkovic, 2023).

Some of the other tools used to assess capacity include The Competency Questionnaire
(CQ) consisting of 15 questions scored as 1 (competent) or 0 (incompetent) and are
summed to give an overall score as used by Melamed et al. (1997b); Consent Rating
Scale (CRS) used by Paul and Oyebode (1999) has a hierarchy of levels of competence
was designed by Appelbaum and Grisso (1988) to assess competence to consent to
neuroleptic medication; and the Korean Tool of Competency to Consent to Psychiatric

Admission Treatment in Mentally I11 (KATOC). In their study, Seo and colleagues
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found that the KATOC which is based on the MacCAT-T shows relatively high inter-

rater agreement (0.831 to 0.958).

Leading on from the clinical assessment using standardised tools, we will look at the
assessment of capacity using legal criteria. Unlike the dimensional measures such as
those obtained using the MacCAT-T, assessment using legal criteria provides a
categorical assessment of capacity. The next section will look at the legislation in

Ireland now used to assess capacity.

1.6.  Assisted Decision-Making (Capacity) Act 2015

1.6.1. Background

The Assisted Decision-Making (Capacity) Act 2015, signed by President Higgins in
December 2015, and commenced in April 2023 is the most significant development in
Irish capacity legislation in over a century. There are significant implications as a result
of this new framework for patients, their families and healthcare professionals (Kelly,
2017). Until 2023 Ireland has been operating the wardship system legislated under the
Lunacy Regulation (Ireland) Act 1871. Under this legislation, the wardship court gained
jurisdiction over all matters in relation to the ‘person and estate’ of an individual who
was deemed to lack mental capacity. The ward of court framework did not adequately
define “capacity”’; had insufficient review mechanisms for existing wards of court and
was poorly responsive to changes in capacity (Kelly, 2017). Section 7 of the 2015 Act

has repealed The 1871 legislation.
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As previously stated, the main driving force for change was the signing of the UN
CRPD. Leading from the Report of the Law Reform Commission on “Vulnerable
Adults and the Law”, the Assisted Decision-Making (Capacity) Act 2015 was born
(Madden, 2016, p.424). The 2015 Act was key in being able to ratify the UN CRPD in
Ireland which took place in March 2018, and ensured that Ireland was compliant with
its obligations under the CRPD. Legislation was needed to comply in particular with
Article 12 of CRPD which allows for “equal recognition before the law” (United
Nations, 2006). This includes ensuring “that persons with disabilities enjoy legal
capacity on an equal basis with others in all aspects of life” (United Nations, 2006);
ensuring that appropriate steps are taken “to provide access by persons with disabilities
to the support they may require in exercising their legal capacity” (United Nations,
2006, Article 12) and ensuring that “appropriate and effective safeguards to prevent
abuse in accordance with international human rights law” are provided. These
“safeguards shall ensure that measures relating to the exercise of legal capacity, respect
the rights, will and preferences of the person, are free of conflict of interest and undue
influence”; that they “apply for the shortest time possible” and “are subject to regular

review” by an independent or judicial body (United Nations, 2006, Article 12).

The aim of the Assisted Decision-Making (Capacity) Act 2015 is to reform the law for
people whose capacity is, or soon will be, in question and who need help making
decisions now or in the future (Assisted Decision-Making (Capacity) Act, 2015). The
system provided by the Act is less intrusive, leading to a more flexible and functional
approach to assessing capacity. The Assisted Decision-Making (Capacity) Act 2015
provides a modern framework which allows people to retain as much autonomy as

possible where they lack capacity or will do so shortly (preamble). Under the Act,
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health and social care professionals are obliged as much as possible to support people in
making their own decisions, providing as much support as is practicable to assist the
person in making such a decision (Health Service Executive, 2017). The Act also allows
for individuals to make legally binding agreements with respect to being assisted in
their decisions by a person of their choice or the Court can appoint a person for them if
they lack the capacity to do so themselves. The CRPD definition of disability in Article
1 includes long-term mental impairments (United Nations, 2006, Article 1) and provides
that the presence of a disability does not “justify a deprivation of liberty’”’(United
Nations, 2006, Article 14) nor does it equate to lacking decision-making capacity. The
new Assisted Decision-Making (Capacity) Act 2015 adopts this view and makes a
presumption of capacity. The rest of this section will give a more detailed overview of
the provisions of this Act, which provides for supported and substitute decision making
in the form of decision- making assistants, co-decision makers and decision- making
representatives. It also addresses the wardship system, Enduring Power of Attorney and

Advanced Healthcare Directives.

1.6.2. Principles of Capacity Assessment under the Assisted Decision-Making
(Capacity) Act 2015

Under the 2015 Act capacity should be presumed unless there is evidence to the
contrary, even if the patient comes to an unwise decision. Part one of the Assisted
Decision-Making (Capacity) Act 2015, Preliminary and General, looks at the
assessment of capacity which is ‘to be construed functionally’, is issue and time
specific, and looks at the way in which a decision is reached (Part 1,Section 3))

(Assisted Decision-Making (Capacity) Act, 2015, Part 1, Section 3).
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Section 3(1) stipulates ‘a person’s capacity shall be assessed on the basis of his or her
ability to understand, at the time that a decision is to be made, the nature and
consequences of the decision to be made by him or her in the context of the available
choices at that time’. It gives further provisions that ‘a person lacks the capacity to make

a decision if he or she is unable—

(a) to understand the information relevant to the decision,

(b) to retain that information long enough to make a voluntary choice,

(c) to use or weigh that information as part of the process of making the decision, or

(d) to communicate his or her decision (whether by talking, writing, using sign
language, assistive technology, or any other means) or, if the implementation of the
decision requires the act of a third party, to communicate by any means with that third

party’ (Assisted Decision-Making (Capacity) Act, 2015, Part 1, Section 3(2)).

Section 3 has further significant provisions. It states that ‘a person is not to be regarded
as unable to understand the information relevant to a decision if he or she is able to
understand an explanation of it given to him or her in a way that is appropriate to his or
her circumstances (whether using clear language, visual aids or any other means)’

(Assisted Decision-Making (Capacity) Act, 2015, Part 1, Section 3(3)).

Section 3(4) clarifies that even though a person only retains the information for a short
time such as those with memory deficits, it does not prevent them from ‘being regarded
as having the capacity to make the decision.” Section 3(5) provides for the potential of
fluctuating capacity and that a person can recover mental capacity therefore the

assessment is time specific: ‘the fact that a person lacks capacity in respect of a decision
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on a particular matter at a particular time does not prevent him or her from being
regarded as having capacity to make decisions on the same matter at another time.’

(Section 3(5))

Another important aspect dealt with in Section 3(6) highlights that capacity is issue
specific. ‘The fact that a person lacks capacity in respect of a decision on a particular
matter does not prevent him or her from being regarded as having capacity to make
decisions on other matters.” (Section 3(6)). For example a person may have capacity to
decide where they live but not for certain financial matters. Relevant information about
the available choices and any reasonably foreseeable consequences of not making the
decision must be imparted on the person (Assisted Decision-Making (Capacity) Act,

2015, Part 1, Section 3(7)).

1.6.3. Guiding principles of the Assisted Decision-Making (Capacity) Act 2015
Guiding principles which are to be applied for the purpose of an intervention are set out
in Section 8. An intervention is defined in Section 2 as ‘an action taken under this Act,
orders made under this Act or directions given under this Act in respect of the relevant
person by—(a) the court or High Court, (b) a decision-making assistant, co-decision-
maker, decision-making representative, attorney or designated healthcare representative,
(c) the Director, (d) a special visitor or general visitor, or (¢) a healthcare professional’

(Assisted Decision-Making (Capacity) Act, 2015, Part 1, Section 2).

Within these principles a person ‘shall not be considered as unable to make a decision in

respect of the matter concerned unless all practicable steps have been taken, without
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success, to help him or her to do so.” (Assisted Decision-Making (Capacity) Act, 2015,
Part 1, Section 8(3)). A person shall not be considered to lack mental capacity to make a
decision in respect of the matter concerned simply ‘by reason of making, having made,
or being likely to make, an unwise decision.’ (Assisted Decision-Making (Capacity)

Act, 2015, Part 1, Section 8(4)).

The Act provides that there shall be no intervention unless it is necessary to do so, and
any intervention shall minimise the restriction of the person’s rights and freedom of
action. It is required that the intervention be ‘proportionate to the significance and
urgency of the matter’, be ‘as limited in duration in so as far as is practicable’ and ‘have
due regard to the need to respect the right of the relevant person to dignity, bodily
integrity, privacy, autonomy and control over his or her financial affairs and property’

(Assisted Decision-Making (Capacity) Act, 2015, Part 1, Section 8(6)).

In Section 8(7) the intervener, defined as a person who makes an intervention shall
‘permit, encourage and facilitate, in so far as is practicable, the relevant person to
participate, or to improve his or her ability to participate, as fully as possible, in the
intervention; give effect, in so far as is practicable, to the past and present will and
preferences of the relevant person, in so far as they are reasonably ascertainable; take
into account the beliefs and values of the relevant person (in particular those expressed
in writing), in so far as those beliefs and values are reasonably ascertainable, and any
other factors which the relevant person would be likely to consider if he or she were
able to do so, in so far as those other factors are reasonably ascertainable’. Unless it is

considered not to be appropriate or practicable by the intervener then the views of any
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person named by the relevant person as a person to be consulted on the matter
concerned or any similar matter should be considered, and those of any decision-making
assistant, co-decision-maker, decision-making representative or attorney for the relevant
person. The intervener must act at all times in good faith and for the benefit of the
relevant person. The intervener must consider all other relevant and reasonable
circumstances and may consider the views of any person engaged in caring for the
relevant person; any person who has a bona fide interest in the welfare of the relevant

person, or healthcare professionals.

In Section 8(9) in the case of an intervention in respect of a person who lacks capacity,
regard shall be given to the likelihood of the recovery of the relevant person’s capacity
in respect of the matter concerned, and the urgency of making the intervention prior to
such recovery. In this case ‘the intervener, in making an intervention in respect of a
relevant person shall not attempt to obtain relevant information that is not reasonably
required for making a relevant decision; shall not use relevant information for a purpose
other than in relation to a relevant decision, and shall take reasonable steps to ensure
that relevant information is kept secure from unauthorised access, use or disclosure,
and is safely disposed of when he or she believes it is no longer required’ (Assisted

Decision-Making (Capacity) Act, 2015, Part 1, Section 8(10)).

1.6.4. Decision-Making Supports
The 2015 Act articulates a range of decision-making support options for persons whose
mental capacity is impaired in relation to a certain matter. There are three levels of

decision-making assistance: decision-making assistant, co-decision-maker (joint
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decision-maker), and decision-making representative (substitute decision-maker) (Kelly,
2017). These support options assist the move away from the ‘all or nothing’ status of
decision-making capacity, supporting people with the functional approach at varying
stages and differing abilities to make their own decisions. (Madden, 2016, p. 430) There
is also the option of creating an Enduring Power of Attorney or making an advanced

healthcare directive.

1.6.4.1. Decision-making assistant

The range of formal decision-making agreements which provide different levels of
support starts with the “decision-making assistant”. This is the lowest level for
supported decision making provided in part 3 of the Act, where the individual appoints
someone to help them to communicate their “will and preferences” and to assist with
specific decisions regarding their “personal welfare or property and affairs, or both”
(Assisted Decision-Making (Capacity) Act, 2015, Part 3, Section 14(1)). The “decision-
making assistant” cannot make a decision either jointly or on behalf of the person,
therefore is an assistant role to support and advise the appointer in making their own
decision. The decision-making assistant helps “the appointer to make and express a
relevant decision”, (Assisted Decision-Making (Capacity) Act, 2015, Part 3, Section
14(1)) and “ensure that the appointer’s relevant decisions are implemented” (Assisted
Decision-Making (Capacity) Act, 2015, Part 4, Section 23(2)). There is no procedure
for registration of a decision-making assistance agreement. Under Section 15 of the
2015 Act a complaint may be submitted to the Decision Support Service (DSS) if there
are concerns that the assistant has not acted within the scope of the agreement. The

Director of the DSS can make an application to the court should there be concern over



46

the matter, and the court can determine if the assistant should no longer act in the

decision-making assistant role in relation to the appointer.

1.6.4.2. Co-decision-maker

Where a “co-decision-maker” is deemed necessary, the individual is seen to be of
reduced capacity but would have the capacity to make a specific decision with the joint
authority of a co-decision-maker. This next level of support is either appointed in the
same manner as a “decision-making assistant” or via the Circuit Court. The co-decision-
maker ascertains the appointer’s “will and preferences”, explains relevant information
and makes the decision “jointly” with the appointer. ”Where a co-decision-making
agreement stands registered, a relevant decision made otherwise than jointly by the
appointer and the co-decision-maker is null and void” (Assisted Decision-Making
(Capacity) Act, 2015, Part 4, Section 23(2)). The relevant person does not have the
capacity to make the decisions with a decision-making assistant. For a co-decision-
making agreement, a statement is required by a registered medical practitioner and
another registered healthcare professional such that: the appointer requires assistance
with the relevant decisions within the agreement, they have the decision-making
capacity to enter into the agreement; and that “the appointer has capacity to make the
relevant decisions specified in the co-decision-making agreement with the assistance of
the co-decision-maker” (Assisted Decision-Making (Capacity) Act, 2015, Part 4,

Section 21(4)).

A co-decision-making agreement must be registered to take effect and this registration

must take place within five weeks of signature of the agreement. A copy of the
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agreement must be given to the relevant spouse, civil partner, cohabitant or adult
children of the appointer along with any other decision-making assistant, representative,
attorney or other co-decision maker of the appointer. Notification can be given to the
Director of the DSS if there are any objections to the registration. Within 12 months of
the co-decision-making agreement and annually thereafter, the co-decision maker must

submit a report to the Director of the DSS, which must be approved by the appointer.

In circumstances where it is thought that the person does not have the capacity to make
the decision about appointing a co-decision maker, an application can be made to the
circuit court. It must state the reason for the application and if there are any known
decision-making agreements already in place (Madden, 2016, p.433). The court will
then declare whether the person despite assistance lacks the capacity to make the
decision or if they have the capacity to make these decisions with or without the
assistance of a co-decision maker (Assisted Decision-Making (Capacity) Act, 2015, Part

5).

1.6.4.3. Decision-making representative

The Assisted Decision-Making (Capacity) Act 2015 recognises that there may come a
point where despite support, that a person lacks the capacity to make certain decisions.
“Decision-making representatives” have the task of substitute decision-making and are
the next level of supported decision-making (Kelly, 2015a, Assisted Decision-Making
(Capacity) Act, 2015). In this case, where there is no Advanced Healthcare Directive or
Enduring Power of Attorney, the court can appoint a “decision-making representative”,

or in urgent matters make the decision itself (Health Service Executive, 2017). There
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are limitations in place for decision-making representative such that “a decision-making
representative for a relevant person shall not have authority to make decisions on behalf
of a relevant person other than those specified in the decision-making representation
order”. (Assisted Decision-Making (Capacity) Act, 2015, Part 5, Section 44(2)) and
they “shall not refuse consent to the carrying out or continuation of life-sustaining
treatment or consent to the withdrawal of life-sustaining treatment for the relevant

person” (Assisted Decision-Making (Capacity) Act, 2015, Part 5, Section 44(4)).

1.6.5. Planning for future treatment

Difficulties can present for professionals and family members when patients don’t have
a formal expression of their wishes documented at a time when they still had mental
capacity to make specific decisions. This can lead to conflicting views as to what type
of treatment should be delivered to those who no longer have the capacity to make
healthcare decisions. A legislative framework is now provided for these matters in
Ireland in the form of Enduring Power of Attorney and Advanced Healthcare Directives

within the Assisted Decision-Making (Capacity) Act 2015.

1.6.5.1. Enduring Power of Attorney (EPA)

Prior to the 2015 Act, the Powers of Attorney Act 1996 allowed for an individual to
appoint an attorney to make decisions with respect to their property, finance or personal
care for the time when the donor lacked the capacity to decide on such issues. There
was no provision for the attorney to make decisions on health care for the donor
(Madden, 2016, p.436). The Assisted Decision-Making (Capacity) Act 2015 rectifies
this. Part 7 of the Act allows for an attorney to be appointed in relation to health care

issues, but only when the person lacks capacity and “the instrument creating the
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enduring power of attorney has been registered”, (Assisted Decision-Making (Capacity)

Act, 2015, Part 7, Section 60) will it come into play (Health Service Executive, 2017).

Under Section 59(1) of the 2015 Act “a person who has attained the age of 18 years (in
this Act referred to as “donor’’) may appoint another person who has also attained that
age (in this Act referred to as “attorney”) on whom he or she confers “general or
specific authority in matters of the “donor’s personal welfare or property and affairs, or
both” which is “conferred subject to conditions and restrictions” (Assisted Decision-

Making (Capacity) Act, 2015, Part 7, Section 59(1)).

Section 60 of the Act sets out conditions that must be complied with in setting up an
EPA which includes a statement from a legal practitioner that the donor understands the
implications of creating the EPA and is not being executed under undue pressure or
coercion. Statements by a registered medical practitioner and another healthcare
professional must be provided that “the donor had the capacity to understand the
implications of creating the power” (Assisted Decision-Making (Capacity) Act, 2015,
Part 7, Section 60). The attorney can’t make a decision already covered by an Advanced
Healthcare Directive (AHD) made by the donor and does not allow the attorney to
refuse life sustaining treatment for the donor (Assisted Decision-Making (Capacity)

Act, 2015, Part 7, Section 62(5)).

1.6.5.2. Advanced Healthcare Directives
The aim of an AHD is to promote the individual’s autonomy and respect their will and

preferences. According to the 2015 Act, an “advanced care directive is an advance
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expression made by the person, in accordance with Section 84, of his or her will and
preferences concerning treatment decisions that may arise in respect of him or her if he
or she subsequently loses capacity” (Assisted Decision-Making (Capacity) Act, 2015,

Part 8, Section 82).

A refusal of treatment set out in an AHD will be adhered to if three conditions are met.
At the time of the refusal, the directive-maker lacks the capacity to consent to treatment;
the treatment to be refused is clearly expressed in the AHD and finally the situation is
clearly set out in which the refusal of treatment is to apply (Assisted Decision-Making

(Capacity) Act, 2015, Part 8, Section 84, Kelly, 2017)

The eighth edition of the IMC Guide to Professional Conduct and Ethics states that
doctors “are not obliged to provide treatment that is not clinically indicated for a
particular patient” (Irish Medical Council, 2019). Similarly in the 2015 Act, a “request
for a specific treatment” (Assisted Decision-Making (Capacity) Act, 2015, Part 8,
Section 85) is not legally binding and is only taken into consideration. However, it

requires that each case would be considered individually.

An AHD does not apply to the administration of basic care where “basic care” includes
“(but is not limited to) warmth, shelter, oral nutrition, oral hydration and hygiene
measures but does not include artificial nutrition or artificial hydration” (Assisted
Decision-Making (Capacity) Act, 2015, Part 8, Section 85, Kelly, 2017). In the case of
life-sustaining treatment an AHD is not applicable unless explicitly expressed in the

directive that it is to apply to such treatment even if his or her life is at risk.
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1.6.6. Ward of Court

Under Part 6 of the Assisted Decision-Making (Capacity) Act 2015, there is a
commitment to reviewing all existing Wards of Court within 3 years of commencement.
Capacity will be assessed using the functional test for numerous matters of personal
welfare, property and affairs. The wardship court shall “declare that the ward does not
lack capacity,” (Assisted Decision-Making (Capacity) Act, 2015, Part 6, Section 55(1))
or ’that the ward lacks capacity, unless the assistance of a suitable person as a co-
decision-maker is made available to him or her, to make one or more than one
decision;” or “that the ward lacks capacity, even if the assistance of a suitable person as
a co-decision-maker were made available to him or her.” (Assisted Decision-Making
(Capacity) Act, 2015, Part 6, Section 55(1)). Where the wardship court decides that the
ward has capacity the ward is immediately discharged from wardship (Assisted

Decision-Making (Capacity) Act, 2015, Part 6, Section 55(2)).

1.6.7. Decision Support Service
The Decision Support Service (DSS) is a new service established under the Assisted

Decision-Making (Capacity) Act 2015. The DSS define their role which is to:

“promote awareness and provide information about the Act; regulate and register
decision support arrangements; maintain a searchable register of decision support
arrangements, supervise the actions of decision supporters; maintain a panel of
suitable persons who act as decision-making representatives, special visitors and

general visitors, investigate complaints” (Decision Support Service, 2023)
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It aims to promote human rights in relation to decision support and mental health
services. The foundation and operation of this service is an integral part of Ireland’s
compliance with Article 12 of the United Nations Convention on the Rights of Persons
with Disabilities (UNCRPD) (Decision Support Service, 2023). The DSS will “help to
protect and uphold people’s rights to make their own decisions about their personal
welfare, property, and affairs” (Decision Support Service, 2023). Core values include
dignity and respect for all and a person-centred approach to support and recovery. Their
goal is to provide an essential service for people who face difficulties and need support
exercising their decision-making capacity (Decision Support Service, 2023). This may
include people with mental health difficulties, dementia, an intellectual disability, or an
acquired brain injury. It hopes to provide guidance for all people who want to plan for

the future, for a time when they might lose their mental capacity.

1.6.8. Conclusion

The practicalities of full implementation of the 2015 Act may prove tough on resources
especially when one considers how many people in our aging population are likely to
need decision making agreements. But overall, the Assisted Decision-Making
(Capacity) Act 2015 has been well received. The “will and preference” approach of the
Assisted Decision Making Capacity Act 2015 has helped Ireland to meet particular
international human rights standards (Kelly, 2015a). It’s move away from the
paternalistic approach of best interests has been welcomed by many human rights
advocacy groups (Madden, 2016, p.425). In contrast to the “Best interests” approach of
the Mental Capacity Act 2005 in England and Wales, which is also at the core of the
Mental Health Act 2001, the Assisted Decision-Making (Capacity) Act adopted a “will

and preferences” approach. The Steering Group, in its review of the MHA 2001 have
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suggested use of “best interests” is” paternalistic” (Steering Group on the Review of the
Mental Health Act, 2012). Overall, The Assisted Decision-Making (Capacity) Act 2015
has helped repeal the archaic wardship system, gives clear guidelines and legislates for a
functional test of capacity with decision-making supports of various levels to help those
whose capacity is, or soon will be, in question. Undoubtedly however, difficulty will
arise in respect of the subtle decisions to be made. For example there is very little to
distinguish between the need for a ”decision-making assistant” and co-decision-
maker”. Another example is in the case of a co-decision-making agreement where the
medical practitioner and other healthcare professional must state that the person
“requires assistance in exercising his or her decision-making” but "has capacity to make
a decision to enter into the co-decision-making agreement” (Kelly, 2017). We are still
very much in the early days of the Assisted Decision-Making (Capacity) Act 2015. It

will be interesting to see the uptake on its provisions in the near future.

1.7. The Mental Health Act 2001

1.7.1. Introduction

Replacing the 1945 Mental Treatment Act, The Mental Health Act (MHA) 2001, was
signed into law in July 2001, but it was not fully implemented until November 2006. It
primarily looks at the criteria for detention to an approved mental health centre of the
involuntary patient alongside the standard of care and review they receive. The purpose

of the Act is

“to provide for the involuntary admission to approved centres of persons suffering from
mental disorders, to provide for the independent review of the involuntary admission of
such persons and, for those purposes, to provide for the establishment of a mental

health commission and the appointment of mental health commission tribunals and an
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inspector of mental health services, to repeal in part the Mental Treatment Act, 1945,

and to provide for related matters.” (Mental Health Act 2001)

Attempts to reform mental health in Ireland began many years before the Mental Health
Act 2001. In 1995 the Department of Health issued the “White Paper” entitled “A New
Mental Health Act”, which gave recommendations for new legislation for mental health.
Provisions for involuntary admission proceedings for those who needed treatment of a
mental illness and narrow criteria for detaining those in need of such treatment in
approved centres were advised in this modern framework. It was also to enable the
regulation of treatment, monitoring and inspection within the mental health services
(Department of Health, 1995). Human rights and obligation to conform to the
international standards of the European Convention on Human Rights was again the
primary impetus for speedy reformation in Ireland (Department of Health, 1995, p.1).
Also following the cases of Croke v Ireland and O’Reilly v Ireland and which were
admissible before the ECHR under article 5(4) and 5(1)(e) of the Convention, there was
increasing pressure for this legislative change. Finally in 2001 the Mental Health Bill
1999 passed through the Oireachtas and the long awaited Mental Health Act 2001 was

implemented in 2006.

1.7.2. Defining Mental Disorder

Part one of the Mental Health Act 2001, Preliminary and General defines “mental
disorder” as “mental illness, severe dementia or significant intellectual disability”
(Mental Health Act 2001, Section 3(1)). Section 3(1) of the 2001 Act provides the

criteria for detention as follows:
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(a): “because of the illness, disability or dementia, there is a serious likelihood of the
person concerned causing immediate and serious harm to himself or herself or to

other persons”, or

(b) “(1) because of the severity of the illness, disability or dementia, the judgment of the
person concerned is so impaired that failure to admit the person to an approved
centre would be likely to lead to a serious deterioration in his or her condition or
would prevent the administration of appropriate treatment that could be given only

by such admission, and

(i1) the reception, detention and treatment of the person concerned in an approved
centre would be likely to benefit or alleviate the condition of that person to a material

extent” (Section 3(1)).

1.7.3. Best Interests

The Mental Health Act 2001 provides that “the best interests of the person shall be the
principal consideration” (Mental Health Act 2001, Section 4(1)). In section 4(3) it states
that while making decisions under the Act “due regard shall be given to the need to
respect the right of the person to dignity, bodily integrity, privacy and autonomy”
(Mental Health Act 2001, Section 4(3)). Unfortunately, there was no definition of the
term “best interests” provided in the Mental Health Act 2001, which has led to an
overly paternalistic interpretation by the Courts of the Act. In MR v Byrne and Flynn, a
case heard by the High Court, Mr. Justice O'Neill expressed that he felt it appropriate to
interpret that the Mental Health Act 2001 in a paternalistic manner where it is to be ”

regarded in the same way as the Mental Treatment Act of 1945, as of a paternal
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character, clearly intended for the care and custody of persons suffering from mental

disorder” (Kelly, 2014a, p77, MR v Cathy Byrne, 2007, p.14).

This excessive emphasis on paternalism has not gone without criticism. Concern was
expressed due to the paternalistic interpretation of “best interests” by the Courts in The
Interim Report of the Steering Group on the Review of the Mental Health Act 2001
(Steering Group on the Review of the Mental Health Act, 2012). The Steering Group

299

also called to move “away from ‘best interests’” and promote patient autonomy
(Steering Group on the Review of the Mental Health Act, 2012). The Assisted Decision-
Making (Capacity) Act 2015 keeps in line with these recommendations by legislating
for a “will and preferences” approach (Assisted Decision-Making (Capacity) Act, 2015,
preamble). Some of the recommendations of the Steering Group Review of the Mental
Health Act 2001 have been acknowledged and implemented. Changes to date are

legislated within the Mental Health (Amendment) Act 2018 and will be reviewed in

section 1.7.7.

1.7.4. Involuntary Admission to an Approved Centre

The involuntary admission of persons to approved centres falls under the legislation of
Part 2 of the Mental Health Act 2001. It looks at the treatment of a mental disorder and
at the persons rights after admission. “A person may be involuntarily admitted to an
approved centre” (Section 8(1)) and detained if they are found to be “suffering from a
mental disorder” (Section 8(1)). If a person is “suffering from a personality disorder”,
are “socially deviant” or are “addicted to drugs or intoxicants” they cannot be detained

under the 2001 Act (Section 8(2)).
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An application for a medical recommendation for detention under the Mental Health
Act 2001 can be made by a person who has seen the person of concern within the last
48 hours. The application can be made by the spouse or a relative, “an authorised
officer”, a member of the Garda Siochana, or in their absence any other person (Mental
Health Act 2001, Section 9(2)). A recommendation for involuntary admission is made
by a registered medical practitioner. The registered medical practitioner cannot be a
member of the staff of the concerned approved centre and they cannot be related to the
person. Once the registered medical practitioner receives the application, they have 24
hours to review the person. If the medical practitioner believes following their
examination that the person is suffering from a mental disorder and fits the criteria for
detention as detailed above in section 1.7.2, then he or she will make a

recommendation.

An examination of the person must be carried out by a consultant psychiatrist within 24
hours of arrival of the person in the approved centre. The registered consultant
psychiatrist will either complete the “admission order” or if they do not feel that the
person fulfils the criteria for such an admission not complete such an order. Once an
involuntary admission is authorised, the admission order is valid for 21 days, within
which time a mental health tribunal must take place. A legal representative is assigned
to every involuntary patient. The Mental Health Commission independently reviews
the detention of people. Legislation for this is provided within part 3 of the Mental
Health Act 2001 (Section 32(1)). An admission order can then be extended following a
mental health tribunal. A “renewal order” can last up to 3 months, which again can be

extended by 6 months following a further mental health tribunal. Subsequent renewal
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orders can last for up to 12 months. Any extension can only take place following mental
health tribunals where there is no revocation of the admission order. Each mental health
tribunal is organised by the Mental Health Commission. A panel consists of 3 members
made up of a solicitor or barrister, a consultant psychiatrist, and one other person. An
independent psychiatrist must also review the patient’s notes, examine the patient, and
speak with the treating consultant prior to the tribunal. The tribunal panel review the
detention and decide whether to affirm or revoke the order by a majority vote. This is
based on whether they are satisfied that the patient is suffering from a mental disorder

and fulfils the criteria for ongoing detention under the Mental Health Act 2001 (Section

18(1)).

The treating consultant psychiatrist can revoke the relevant admission or renewal order,
and discharge the patient when they are of the opinion that the patient “is no longer
suffering from a mental disorder”. The patient can be offered a voluntary admission at
this point and may choose to stay as a voluntary patient for a period if they wish

(Section 28(1)).

A detained patient can appeal the mental health tribunal’s decision through the Circuit
Court. This is in keeping with the Mental Health Act’s ethos to respect the patients right
to liberty. However, this appeal can only take place if they are “not suffering from a

mental disorder” (Section 19(1)).

A noteworthy point from its “General Comment No. 1’ on Article 12 of the CRPD, is

that all mental health legislation that permits forced treatment must be abolished to
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comply with Article 12, therefore Ireland is in breach of this. This is an area of much
debate. That said even if further progress is needed in Ireland and despite this breach of
Article 12, the Mental Health Act 2001 has significantly improved Ireland’s adherence

to human rights standards (Curley et al., 2016).

1.7.5. Detaining the Voluntary Patient

A voluntary patient who wishes to leave an approved centre can be detained for up to 24
hours under the Mental Health Act 2001 if a mental health professional believes that the
person is suffering from a mental illness. Section 23(1) of the 2001 Act gives a mental
health professional this power to prevent a voluntary patient from leaving a psychiatric
hospital (Mental Health Act 2001, Section 23(1)). A consultant psychiatrist must then
review the concerned patient within 24 hours to determine if they are detainable under
the Mental Health Act 2001 (Section 23(1)). Following this assessment, the consultant
psychiatrist will either discharge the patient if they do not meet the criteria for detention
or arrange for a second consultant psychiatrist to examine the patient (Section 24(1)). If
the second psychiatrist is also satisfied that the person is detainable under the Mental
Health Act 2001 because of their mental disorder, an admission order is completed by
the treating consultant psychiatrist for a period of 21 days. After this point, the
procedure for a mental health tribunal and renewal orders follows that of a direct

involuntary admission.

1.7.6. Consent and Capacity within the Mental Health Act 2001
Section 57(1) of the Mental Health Act states that the consent of a patient is “required
for treatment” and “consent”, in relation to a patient, means consent obtained freely

without threats or inducements” (Section 56(1)). However, if the treating consultant
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psychiatrist “is of the opinion that the treatment is necessary” to save a patient’s life, to
restore their health, to alleviate their condition, or ease their suffering,” (Section 57(1))
and by reason of his or her mental disorder the patient concerned is incapable of giving

such consent”, consent is not required.

Section 60 of the Mental Health Act 2001 looks at those who have been given
medication to ameliorate their mental disorder for 3 months continuously. Originally the
Act stated that medication shall not be continued without the patient’s consent, but
makes exceptions for those who are “unable or unwilling” (Section 60) to consent. The
use of “unwilling” to give consent does not allow for the person to decline if they have
the capacity to do so. In the interest of self-determination and patient autonomy the use
of “unwilling” was not satisfactory. Indeed, it went against section 57(1) of the MHA
which as previously mentioned states that the consent of a patient is “required for
treatment” (Section 57(1)) except in certain circumstances where due to their mental
disorder the patient is not capable of giving consent (Section 57(1)). We see here that
the Act contradicted itself or at least was not explicit enough. The word “unwilling”
allowed for paternalism with no reference to a patient’s capacity (Steering Group on the

Review of the Mental Health Act, 2012).

There was a similar problem with section 59 which looks at the administration of
Electro-Convulsive Therapy (ECT). ECT could be administered only where there was
written consent of the patient or, if “the patient is unable or unwilling to give such

consent” ECT must be approved by the treating consultant and a second consultant
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psychiatrist (Section 59(1)). Again, the use of “unwilling” did not allow for those

involuntary patients who have capacity, to refuse, and have their decision respected.

This issue was addressed in changes to legislation in the Mental Health (Amendment)
Act 2015. This was implemented on 15 February 2016 and removed the word
“unwilling” from both section 59 and 60, meaning that those involuntary patients who
have capacity to refuse ECT or the administration of medication after 3 months may do
so. Therefore, these treatments can only be given without the consent of an involuntary
patient where they have been assessed as unable to consent, that is that they lack the

capacity to do so (Mental Health (Amendment) Act 2015).

1.7.7. The Voluntary Patient

As it stands, the Mental Health Act 2001 defines “voluntary patient” as “a person
receiving care and treatment in the approved centre who is not the subject of an
admission order or renewal order” (Section 2(1)). This definition describes what a
patient is not but does not make any reference to consent or capacity to consent to
admission, therefore can include those who are not detained under the Mental Health
Act 2001 but may lack capacity to consent to such an admission. The Irish Human
Rights Commission are among the organisations who have expressed concern about this
definition of voluntary patient which is not in keeping with international human rights

standards (Department of Health, 2015, p. 30).

In the Report of the Expert Group on the Review of the MHA 2001 it was suggested to

change the definition of voluntary patient. The Expert Group felt that the definition of a
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voluntary patient needed to be “an active definition of what it is rather than a definition
of what it is not” (Department of Health, 2015, p.29). The advised that “a voluntary
patient should be defined as a person who has the capacity (with support if required) to
make a decision regarding admission to an approved centre and who, where the person
retains capacity, formally gives his/her informed consent to such admission, and
subsequent continuation of voluntary inpatient status and treatment on an ongoing basis
as required” (Department of Health, 2015, p.29). As this research will demonstrate
many of the “voluntary” patients lack the capacity to consent to treatment and
admission. They are voluntary patients merely by the fact that they have not objected to

admission (Department of Health, 2015).

This is not to say that anyone who is mentally unwell lacks capacity, in fact capacity, as
already highlighted, should be assumed unless otherwise indicated and persons with

mental illness should not be excluded from the decision-making process.

The Mental Health (Amendment) Act 2018 has legislated for these changes
recommended by the Expert Group but has yet to be commenced. It provides for
amendments to Section 2 of the Mental Health Act 2001 by substitution of the

definition of ‘voluntary patient’ whereby a

“Voluntary patient’ means a person who—

(a) has capacity (within the meaning of section 3 of the Act of 2015),
(b) has been admitted to an approved centre, and

(c) has given consent to his or her admission.”
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1.7.8. Protection of Rights of the Voluntary Patient

As it stands, The Mental Health Act 2001 offers no provisions for the voluntary patients
who do not refuse admission described by Kelly as the “incapacitated, non-protesting
patients” (Kelly, 2015b, p.84) They are included in what Kelly also refers to as
“Ireland’s distinctly paternalistic definition of voluntary patient” (Kelly, 2015b, p.84).
In the UK this situation was brought to light when a case of a voluntary patient who
lacked capacity was admitted to a hospital in the UK. HL, who suffered from severe
autism, lacked capacity to consent to or decline a voluntary admission to a psychiatric
hospital. It was believed that he was not deprived of his liberty because he complied

with such an admission. However, Article 5 of the ECHR states that

“everyone has the right to liberty and security of person. No one shall be deprived of
his liberty (unless) in accordance with a procedure prescribed in law” and that
“everyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings by which the lawfulness of his detention shall be decided speedily by a
court and his release ordered if his detention is unlawful” (United Nations, 2006,

Article 5).

This UK case ended up in the European Court of Human Rights (ECtHR). Commonly
known as the “Bournewood” case, HL v United Kingdom (2004), the ECtHR found
that the voluntary admission of a man who clearly lacked capacity amounted to a breach
of Article 5(1) and (4) of the European Convention on Human Rights (ECHR) due to
the absence of access to external review and procedural safeguards (H.L v. The United

Kingdom, 2004).
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Following on from this ruling there was an amendment to the Mental Capacity Act 2005
known as “The Deprivation of Liberty Safeguards” (Mental Capacity Act 2005, Section
4(a)). This safeguarding procedure within the Mental Capacity Act in England and
Wales legislates for when it is necessary to deprive a person of their liberty by
admission to a care home or hospital due to their lack of capacity. A court order
authorises this deprivation of liberty safeguard. Informal admission is common practice
in Ireland under current legislation and it could be argued that the objective of this is to
avoid stigmatising patients. However, there are certainly ethical and human rights issues
of concern in this and other situations within mental health and capacity, whereby Irish

legislation needs to be updated.

1.7.9. Mental Health (Amendment) Act 2018

The Mental Health (Amendment) Act 2018 which has yet to be commenced will replace
the existing principle of ‘best interests’ for adults with its new guiding principles. This
will also be in keeping with the recommendations of the Expert Group and will bring
mental health legislation in line with the provisions of The Assisted Decision-Making
(Capacity) Act 2015, such that the person’s ‘will and preferences’ are to be respected
and empowers people to make decisions regarding their care (Mental Health Reform,
2021). The Amendment Act 2018 will also provide a new definition of a voluntary
patient as one who has the capacity and consent to admission as detailed in section

1.7.7.

Within The Mental Health (Amendment) Act 2018, the act referred to as The Principal

Act is the Mental Health Act 2001 with guiding principles substituting Section 4 of The
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Principal Act. The Amendment Act states that “where it is proposed to make a decision
in respect of a person.... the person shall, so far as is reasonably practicable, be notified

of the proposal and entitled to make representations in relation to it (Section 4(1)).

In accordance with the provisions of The Assisted Decision-Making (Capacity) Act
2015, capacity is to be presumed unless the contrary is shown; a person is not to be
considered as unable to make a decision unless all practicable steps have been taken to
help them without success; a person is not to be deemed as unable to make a decision by
reason of having made an ‘unwise decision’; no decision is to be taken in respect of a
person unless it is necessary to do so taking the individual circumstances of that person
into consideration; a decision taken in respect of a person shall be such that it
‘minimises the restriction of the person’s rights’ and freedom of action; a decision must
‘respect the right of the person to dignity, bodily integrity, privacy, autonomy’; any
decision must be proportionate to the significance and urgency of the matter, and “have
due regard to the need to have access to health services that have as the aim of those
services the delivery of the highest attainable standard of mental health as well as the

person’s right to his or her own understanding of his or her mental health”( Section

4(7)).

In making a decision the person shall be encouraged and facilitated as far as is
practicable to participate in, or improve their ability to participate in, making a decision
with consideration to be taken of the person’s past and present ‘will and preferences’,
their ‘beliefs and values’ especially those expressed in writing by the person, in so far as

those preferences and values are reasonably ascertainable. There should be
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consideration of the views of other persons named to be consulted on the matter unless
not appropriate or practicable to do so. The person making the decision on behalf of
another ‘shall act at all times in good faith and for the benefit of the person in respect of
whom the decision is being made’. All circumstances should be taken into consideration
including, where appropriate, the views of any person engaged in caring for the person
or who has a bona fide interest in the welfare of the person, or any other healthcare
professionals. Where a decision is made in respect of a person who lacks capacity to
make that decision, regard must be given to ‘the likelihood of the recovery of the
person’s capacity in respect of the matter concerned’, and the urgency in making such a
decision prior to recovery. The person making the decision should only seek
information that is considered reasonably required for making that decision; only use
the information for the purpose of that decision and take steps to ensure the information
is kept secure and safely disposed of when it is no longer needed with respect to the

decision.

Commencing The Amendment Act will be a positive step towards fulfilling
international human rights law including the UN Convention on the Rights of Persons
with Disabilities and the European Convention on Human Rights, with which current

legislation is not compliant (Mental Health Reform, 2021).

1.7.10. Conclusion
Mental health practice in Ireland has been reformed by the implementation of the
Mental Health Act 2001. This Act legislates for involuntary admissions and for the

review of proceedings of involuntary detentions in approved centres. The Mental Health
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Commission is an independent statutory body which has oversight of these proceedings
in approved centres. In order to protect the detained patient the Mental Health
Commission ensures that the detained person has access to a legal representative, an
independent consultant psychiatrist’s opinion and a Mental Health Tribunal (Ramsay et
al., 2013). However, challenges remain in mental health legislation especially when it
comes to autonomy, consent, and capacity. Overall, the rights of the detained patient
have improved with the Mental Health Act 2001, but reform is still needed in areas
(Ramsay et al., 2013). A prime example of this is the “best interests” framework. The
paternalistic interpretation by the courts due to its lack of definition or guidelines has
raised concerns about trying to balance the State’s obligation to protect the vulnerable
and society and an individual person’s autonomy. The involuntary patient detained
under the Mental Health Act 2001 benefits from external review of proceedings under
the Mental Health Commission in contrast to the “voluntary patient” who is not
protected to this extent with a lack of clear legislation. In the Mental Health
(Amendment) Act 2018 there will be a new definition of “voluntary patient” and ‘will
and preferences’ are to be considered. We await the commencement of the Mental
Health (Amendment) Act 2018 which will provide clarity for some of the human rights
concerns highlighted by the Expert Group in their review of the Mental Health Act

2001.

1.8.  The Interface of the Metal Health and Capacity Legislation

1.8.1. Introduction

Previous sections have detailed the provisions within the Mental Health Act 2001 and
the Assisted Decision-Making (Capacity) Act 2015 individually. This section will

explore their intersection and the potential for discrepancy between them as they stand.
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It will also look at the changes to the MHA 2001 within the Mental Health
(Amendment) Act 2018 which addresses some of the shortfalls in mental health
legislation. But firstly, this section will detail a different approach to legislation, one

which combines both mental health and capacity legislation in one framework.

1.8.2. Fusion Approach

Mental health legislation has been described as discriminatory owing to the fact that
some people suffering with a mental illness are treated differently to those without a
mental disorder (Szmukler and Kelly, 2016). As is the case in most jurisdictions
including Ireland, there is separate legislation for the involuntary treatment of a mental
disorder. This does not extend to the compulsory treatment of a medical illness. The two
common criteria for involuntary or compulsive treatment are the presence of a mental
disorder and the risk of harm to the person or to others. Szmukler advocates strongly for
this ‘disorder and risk’ commitment legislation, where decision-making capacity does
not factor in the involuntary detention process, to be replaced (Szmukler and Kelly,
2016). Szmukler believes that to eliminate discrimination there are two possible
solutions. The first would be that “mental health-type law” be adopted for all medical
conditions. However, this would be a paternalistic approach, disempowering patients.
The second option, a “capacity and best interests” schema could be adopted for mental
disorders which is supportive of self-determination (Szmukler and Kelly, 2016).
Szmukler proposed a ‘fusion law’ which would be applicable across all settings, a
‘capacity and best interests’ framework which would include treatment decisions for
both psychiatric and non-psychiatric disorders and social care needs (Szmukler and
Kelly, 2016). Therefore, involuntary treatment would require that two criteria are met:

impaired decision-making capacity and that the treatment is deemed to be in the
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person’s best interest, with the fusion approach building on the strengths of the

capacity-based legislation.

The Mental Capacity Act (Northern Ireland) 2016 is an example of fusion legislation,
containing both capacity and mental health legislation in one act. This single legislative
approach provides improved protections for those who lack decision-making capacity
with respect to their mental or physical health. For those suffering from a mental

disorder, this will ensure that there is less stigma attached to the process (Kelly, 2015c).

In the early 2000’s in Northern Ireland, The Bamford Review led the way for a lengthy
process of examination of policy, law and provisions affecting people with disabilities
and mental health needs (Farrell and Hann, 2020). One of the outcome reports of the
Review recommended comprehensive reform of capacity and mental health legislation
in Northern Ireland. It was advised that this be a rights-based approach and include the
key principles of autonomy and respect (Davidson et al., 2003). The Review took a
social model approach to mental disabilities and recognised that a range of barriers
prevent people with mental health difficulties or an intellectual disability exercising
their rights (Harper, 2016) (Bamford Review, 2006: 11). Rather than following England
and Wales with separate mental health and mental capacity legislation, a comprehensive
approach was sought by the Review limiting the need for multiple legal frameworks
legislating for similar situations (Harper, 2016). The Mental Capacity Bill, a draft
proposal for the new legislation, was produced and introduced into the Northern Ireland
Assembly in 2015. The approved result was The Mental Capacity Act (Northern

Ireland) 2016, which contains both capacity and mental health legislation in one act.
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Since 2016 the Northern Ireland Department of Health has been working on a phased
implementation of The Mental Capacity Act (Northern Ireland) 2016 (Farrell and Hann,
2020). This legislation aims to provide enhanced protections for those who lack
capacity to make decisions with respect to their mental or physical health. Decisions on
the treatment of patients who lack mental capacity are taken under common law where
decisions are based the on the doctrine of necessity (best interests) and on a
presumption of capacity (Lynch et al., 2017). This act states that an “act must be done,
or the decision must be made, in the person’s best interests” (Mental Capacity Act
(Northern Ireland) 2016, Part 1, Section 2(2)). In contrast to the Mental Health Act
2001, The Mental Capacity Act (Northern Ireland) 2016 also contains detailed

guidelines to prevent paternalistic interpretation of best interests.

To date there has only been partial enactment of the Mental Capacity Act (Northern
Ireland) 2016, which includes the Deprivation of Liberty Safeguards scheme. This
scheme alongside a Code of Practice provides that there is to be a presumption of
mental capacity with the burden of proof lying on those seeking to assert incapacity to
show evidence to the contrary (Farrell, 2022). Involuntary admission for the treatment
of a mental disorder in Northern Ireland continues to be provided for under Mental
Health Order 1986 until the full commencement of Mental Capacity Act (Northern
Ireland) 2016. The Mental Health Order is outdated and not compliant with human
rights, but its provisions remain until the full enactment of the Mental Health Capacity

(Northern Ireland) Act 2016.
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1.8.3. Best interests and Other Jurisdictions

As explored previously in this chapter, the principle of “best interests” is used in the
MHA 2001 and at present applies to all detained patients (Kelly, 2015b, p.98). The
CRPD requires that “the best interests of the child shall be a primary consideration” in
“all actions concerning children with disabilities” (United Nations, 2006, Article 7(2)).
However, the “best interests” approach is applied to children only by the CRPD. There

is no reference to the best interests of adults with disabilities (Kelly, 2015b, p. 99).

The Assisted Decision-Making (Capacity) Act 2015 is a positive step in the move away
from paternalism and ‘best interests’. In fact, the departure from ‘best interests’ is a
noticeable difference between the English and the new Irish Capacity legislation. In
theory, there will be occasions where there is conflict between what objectively would
benefit the patient compared to what the patient themselves might express as their will
and preference, but the 2015 Act states that the person’s ‘will and preference must be
given effect as far as is practicable’. This differs from the Mental Capacity Act 2005
which requires that a person’s wishes must be considered by the intervener (Madden,
2016, p.429). In Scottish legislation, the Adults with Incapacity (Scotland) Act 2000
provides “there shall be no intervention in affairs of an adult unless the person
responsible for authorising or effecting the intervention is satisfied that the intervention
will benefit the adult and that such benefit cannot reasonably be achieved without the

intervention” (Adults with Incapacity (Scotland) Act 2000 , Section 1(2)).

The omission of “best interests” from the Assisted Decision-Making (Capacity) Act also
contrasts with the Mental Capacity Act (Northern Ireland) 2016. The Northern Irish
2016 Act legislates that when “(a) an act is done for or on behalf of a person who is 16

or over and lacks capacity in relation to whether the act should be done; or (b) a
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decision is made for or on behalf of a person who is 16 or over and lacks capacity to
make the decision” then “the act must be done, or the decision must be made, in the
person’s best interests” (Section 2). However, Section 7 of the Mental Capacity Act
(Northern Ireland) 2016 provides guidelines for the “best interests” principle to avoid
paternalistic interpretation. These include that the person must give special regard to the
person who lack’s capacity (“P”) “past and present wishes and feelings”; “the beliefs
and values that would be likely to influence P’s decision if P had capacity; and the other
factors that P would be likely to consider if able to do so” (Mental Capacity Act
(Northern Ireland) 2016, Section 7(6)). Within this Section the 2016 Act also provides
that the person making the determination as to whether “P” has capacity “must not
make it merely on the basis of (a)P’s age or appearance; or (b)any other characteristic of
P’s, including any condition that P has, which might lead others to make unjustified

assumptions about what might be in P’s best interests” (Section 7(2)).

1.8.4. The Voluntary Patient and Capacity

Under the Assisted Decision-Making (Capacity) Act 2015, there is a presumption of
capacity which applies to all persons. The provisions within the Assisted Decision-
Making (Capacity) Act 2015 apply equally and fully to those being treated for a mental
disorder in an approved centre. Therefore, it is only when a person’s capacity is in
question that a functional test of capacity would be carried out. However, there are still
issues that raise concern when it comes to the voluntary patient who lacks capacity. As
it stands The Mental Health Act 2001 defines a “voluntary patient” as “a person
receiving care and treatment in the approved centre who is not the subject of an
admission order or renewal order” (Mental Health Act 2001, Section 2(1)). A voluntary

patient under the Mental Health Act 2001 does not have to possess decision-making
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capacity. Presently, given this definition, regardless of their capacity a “voluntary
patient” in an approved centre has the right to consent to or refuse treatment in relation
to their mental health. This is one of the problems with the legislation as it stands
however reform of this is provided within the Mental Health (Amendment) Act 2018,

once it is commenced as detailed in section 1.7.9.

Cases regarding the voluntary patient status and capacity have been brought before the
courts. The case of E.H. v Clinical Director of St Vincent’s Hospital in the Irish
Supreme Court saught a declaration that the Mental Health Act’s definition of
“voluntary patient” was not compatible with Article 5 of the ECHR, the right to liberty
and security. EH was originally an involuntary patient but her renewal order was
revoked by the Mental Health Tribunal. She remained a voluntary patient, but it was
recorded in her clinical file that she did not have the mental capacity to consent to a
voluntary admission. The Mental Health Act 2001 can only provide for the detention of
a voluntary patient if they request to leave the approved centre. It is only at this point
that the person can be held for up to 24 hours for further review under section 23(1) as

previously detailed in section 1.7.5.

In his ruling in this case in the Irish Supreme Court, Kearns, J. stated:

“The terminology adopted in s.2 of the Act ascribes a very particular meaning to the
term ‘voluntary patient’. It does not describe such a person as one who freely and
voluntarily gives consent to an admission order” (E.H. v Clinical Director of St

Vincent’s Hospital, 2009).

Kearns J also stated:
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“Any interpretation of the term in the Act must be informed by the overall scheme and
paternalistic intent of the legislation as exemplified by the provisions of sections 4 and

29 of the Act” (E.H. v Clinical Director of St Vincent’s Hospital, 2009).

With respect to Section 4 of the Mental Health Act 2001, Davidson usefully noted that
‘best interests’ should refer to the best interests of respecting a person’s human rights
and does not only mean the patient’s medical best interests (Davidson, 2016). One could
be critical of Kearns’ ruling in this case, however the legislation on which he based his
judgement clearly needs to be amended. This has now been provided for within the
Mental Health (Amendment) Act 2018 but has yet to be commenced. This had also been
advised in the Report of the Expert Group on the Review of the MHA 2001

(Department of Health, 2015). The definition of a “voluntary patient” within the Mental
Health (Amendment) Act 2018 defines a ‘voluntary patient’ as “a person who: (a) has
capacity (within the meaning of section 3 of the Act of 2015), (b) has been admitted to

an approved centre, and (c) has given consent to his or her admission” (Section 2(1)(b)).

The purpose of the Mental Health (Amendment) Act 2018 is to provide “An Act to
amend and extend the Mental Health Act 2001; to make further and better provision
relating to the treatment of persons under the Mental Health Act 2001; to improve the
provision of mental health services; to promote the rights of persons subject to the

Mental Health Act 2001; and to provide for related matters.”

If we look at the ruling in the case of M v. Ukraine in the ECtHR:
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“The Court takes the view that a person’s consent to admission to a mental health
facility for in-patient treatment can be regarded as valid for the purpose of the
Convention only where there is sufficient and reliable evidence suggesting that the
person’s mental ability to consent and comprehend the consequences thereof has been
objectively established in the course of a fair and proper procedure and that all the
necessary information concerning placement and intended treatment has been

adequately provided to him” (M v. Ukraine, 2012, para 77).

Clearly the Mental Health Act 2001 does not meet these terms, with the Expert Group

on the Review of the MHA advising that:

“all voluntary patients on admission to an approved centre should be fully informed of
their rights, including information relating to their proposed treatment as well as their
rights regarding consent or refusal of treatment and their right to leave the approved

centre at any time’ (Department of Health, 2015, recommendation 25).

1.8.5. The Principles of the Capacity Assessment- Specification

The Assisted Decision-Making (Capacity) Act 2015 assumes that a person “has capacity
in respect of the matter concerned unless the contrary is shown” (Section 8(2)), and they
“shall not be considered as unable to make a decision in respect of the matter concerned
unless all practicable steps have been taken, without success, to help him or her to do
s0” (Section 8(3)). This is also to be applied to mental health and is expressed in the

Mental Health (Amendment) Act 2018 which was previously detailed.
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However, as Herissone-Kelly points out “no judgment of such a lack [of capacity] can
legitimately be made in the absence of a proper assessment of a person’s capacity”
(Herissone-Kelly, 2010). With the 2015 Act in Ireland there is the presumption of
capacity despite a person’s physical or mental illness, age or even if they have come to
what is deemed to be an unwise decision. When mental capacity is to be assessed for a
particular person, it is issue specific and time specific. That is to say, using the
functional approach to capacity a person who lacks the mental capacity to make one
decision does not necessarily lack the capacity to make decisions on other matters; this
also stands with respect to having mental capacity for the same matter at another time. It
is widely acknowledged that there are many people whose decision- making ability may
be affected by an acute or chronic illness or a disability which has the potential to affect
capacity on a permanent or temporary basis. However, with the correct support as
provided for within the 2015 Act, those affected can continue to exercise their right to

make autonomous decisions.

There is a potential for conflict within the guiding principles of the Assisted Decision-
Making (Capacity) Act 2015. For example, when the relevant persons known preference
is a treatment of prolonged duration or in keeping with an unwise decision. Should the
intervener proceed with this “unwise” decision with respect for autonomy, “beliefs and
values” and “will and preferences” taking precedence over a wise decision of shorter
duration? The 2015 Act appears to allow for the intervenor knowing a person’s “will
and preferences” to make unwise decisions on behalf of the person. In the absence of an
Enduring Power of Attorney or Advanced Healthcare Directive where preferences and
expressed wishes are documented clearly, some healthcare treatment decisions can be

very difficult. Similar concerns regarding the Mental Capacity Act 2005 are highlighted
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by Herissone-Kelly where there may be an intervention which is not necessarily the
least restrictive option but is seen to be in the person’s “best interests”. “For situations
such as these, we need to know whether it is the patient’s best interests or her rights and
freedoms that ought to be given greater weight and so which ought to act as a constraint

on the other” (Herissone-Kelly, 2010).

1.8.6. Decision-Making Assistance and Mental Health

The Assisted Decision-Making (Capacity) Act 2015 and The Mental Health Act 2001
legislate for different circumstances such that one act is not a substitute for the other.
Patients receiving voluntary treatment for their mental health, either in an approved
centre or in the community have the same rights with respect to decision-making and
decision-making supports as those being treated for a physical illness. Therefore, those
whose capacity is in question, can avail of support regarding decisions relating to
consent to treatment for their mental illness. If a voluntary inpatient or an outpatient
attending a mental health service requires the support of a decision-making assistant,
co-decision maker or decision-making representative, then a decision about their
treatment must be the same as a decision they would likely have made themselves
without these supports at a time when they had capacity. At times when the person lacks
capacity, the decision-making supporters must still act in accordance with the person’s
“will and preferences”. If the voluntary inpatient or outpatient is taking medication on
the basis of consent provided by one of the support arrangements, but decides to stop
taking the prescribed medication, then they cannot be forced to take it unless they meet
the criteria for an involuntary admission under the Mental Health Act 2001. Provisions

for such an involuntary admission would be dealt with separately under the MHA 2001.
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As it stands where the definition of voluntary patient does not address capacity there are
some scenarios which may cause problems. Technically a voluntary admission to an
approved centre could take place on a decision made by a decision-making
representative. Would this be acceptable once it is in keeping with the persons known
‘will and preferences’? Yes, this is acceptable once it is in keeping with the ‘will and
preference’ of the person and they do not resist. But in this case if a person with reduced
capacity was admitted voluntarily to an approved centre on foot of a decision taken by a
decision-making representative, it could be regarded as a breach of their liberty under
Article 5(1) of the ECHR. The Expert Report of the MHA 2001 recommended that
where a person is unable to give informed consent due to their lack of mental capacity
to make such a decision “then admission cannot take place on a voluntary basis even if a
substitute decision maker (decision-making representative) has been appointed”
(Department of Health, 2015, recommendation 26). As we are still in the early period of
commencement of the Assisted Decision-Making (Capacity) Act 2015, its’ intersection
with the Mental Health Act 2001, in particular while we await the commencement of

the Mental Health (Amendment) Act 2018, has potential to raise some issues.

Also, a person who suffers from a mental disorder can make provisions for a time when
they might lack capacity. However, there are some limitations for certain involuntary

patients with respect to advance healthcare directives to be detailed in the section 1.8.8.

1.8.7. Patients in Approved Centres
The Expert Group on the Review of the MHA recommended the introduction of a new
intermediate category of patient, “who will not be detained but will have the review

mechanisms and protections of a detained person. Such patients would not have the
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capacity to consent to admission and equally do not fulfil the criteria for involuntary
detention.” (Department of Health, 2015, Recommendation 26). This new concept has
the potential to make things more complex for admissions to approved centres but it has
been proposed within the Draft Heads of Bill to Amend the Mental Health Act 2001 as
of 13th July 2021. Within this Draft ‘intermediate person’ means a person (other than a
child) who lacks capacity (within the meaning of section 3 of the Act of 2015) and does
not meet the criteria for involuntary detention in section 8, but requires treatment in an
approved inpatient facility” (Draft Heads of Bill to Amend the Mental Health Act 2001,

2021).

In recent years there have been cases before the court of law in respect of capacity to
consent to treatment regarding the correct application of deprivation of liberty
safeguards to persons who are deemed to lack mental capacity (The Law Society of
Ireland, 2022). A notable case was Supreme Court in AM -v- HSE [2019] IESC 3
where the constitutionality of the detention of persons under the Court’s wardship
jurisdiction was considered. Deprivation of liberty safeguards for persons who lack
capacity but don’t meet the criteria for detention under The Mental Health Act 2001
have been since utilised under this jurisdiction (The Law Society of Ireland, 2022). The
case of a compliant patient who lacked capacity was addressed in the decision of the
Court of Appeal in PL v. Clinical Director of St. Patrick’s University Hospital & Ors
[2018] IECA 29, [2018] 1 ILRM 441. The proposed category of intermediate patient

would have applied in such cases.
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The Draft Amendment Bill states that “‘involuntary person’ means, in the case of an
adult, a person, including both those who do and do not have capacity (within the
meaning of section 3 of the Act of 2015), who fulfils the criteria for detention in section
8 and has not provided his or her consent to admission to an approved inpatient facility”

(Draft Heads of Bill to Amend the Mental Health Act 2001, 2021).

The Expert Group recommended an expanded role for Authorised Officers in the
process of involuntary detention, specifically in making the decision whether or not an
application to involuntarily detain a person should be made. Furthermore, the Expert
Group recommended that, in cases where a person is taken into Garda custody under
section 12 of the Mental Health Act, an initial assessment by an Authorised Officer
should take place as soon as possible (Department of Health, 2015). A commitment on
increasing the numbers of Authorised Officers is included in the Programme for
Government. The Department is considering expanding the role of Authorised Officers

to reflect these recommendations.

While the new definition of voluntary patient in the Amendment Act 2018 will be
welcome in terms of allowing only those with capacity to be voluntary patients, it could
lead to an increase in the amount of involuntary admissions. However, prior to this
study there had been a lack of research in Ireland into the number of those who are
voluntary but lack capacity in Ireland, something this research set out to explore. If we
look at the study by Okai et al., it demonstrated that the number of inpatients in
psychiatry units who lack mental capacity was 29% (Okai et al., 2007). In 2022 there

were 15,790 admissions to Irish adult psychiatric hospitals and units (Daly and Lynn,
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2022). This alongside patients in the community who may require assistance with
decisions could lead to large numbers requiring different levels of decision-making
assistance for separate decisions. This could potentially place huge demand on
resources. However there has been a lot of preparation prior to the commencement of
the Assisted Decision-Making (Capacity) Act 2015, with education to stakeholders
about the process and procedures and the establishment of the Decision Support

Service.

1.8.8. Advance Healthcare Directives and Mental Illness

There is often stigma and negative experiences for those suffering with a mental illness.
Advance healthcare directives (AHDs) can help ameliorate that and help in the
promotion of patient autonomy (Morrissey, 2010). AHDs have been proven to benefit
and empower patients and improve participation of patients and the therapeutic
relationship with their medical team (Department of Health, 2015, Section 2.15). Within
the Assisted Decision-Making (Capacity) Act 2015, there is now statutory recognition

for AHDs s detailed in section 1.6.

The Irish Medical Council guide states that “an advance treatment plan has the same
ethical status as a decision by a patient at the actual time of an illness and should be
respected” (Irish Medical Council, 2019, Para 16.2). It would seem reasonable that this
should apply to the case of treatment for mental illness also, especially where the patient
may not have capacity because of their illness. Section 84 of the Assisted Decision-
Making (Capacity) Act states that a refusal of treatment as set out in an AHD shall be

complied with where the three following conditions are fulfilled:
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“(a) at the time in question the directive-maker lacks capacity to give consent to the

treatment,

(b) the treatment to be refused is clearly identified in the directive,

(c) the circumstances in which the refusal of treatment is intended to apply are clearly

identified in the directive.” (Section 85(2))

For the vast majority of those suffering from a mental disorder, advance healthcare
directives will apply in the same manner. For psychiatry outpatients and voluntary
inpatients, a refusal of a specified treatment in a valid and applicable advance healthcare
directive “shall be complied with” and a request for a specified treatment in a valid and

applicable AHD “shall be taken into consideration”.

For involuntary inpatients detained under the Mental Health Act 2001, AHDs pertaining
to physical illness apply in the same way as for those not suffering from a mental
illness. However, for some involuntary inpatients, advance healthcare directives
pertaining to mental illness do not hold the same weight. The most recent amendment to
2015 Act states that an advance healthcare directive shall be complied with unless, at

the time when it is proposed to treat the directive-maker that:

“(i) his or her treatment is regulated by Part 4 of the Act of 2001, other than where he
or she is detained under that Act on the grounds that he or she is suffering from a

mental disorder within the meaning of section 3(1)(b) of that Act, or
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(i) he or she is the subject of a conditional discharge order under section 134 of the

Criminal Law (Insanity) Act 2006 (Part 8, section 85(7)).

That is to say, for those detained under section 3(1)(a) of the Mental Health Act 2001
(the ‘risk’ criterion for detention), a refusal of a specified treatment for mental illness or
a request for a specified treatment for mental illness in a valid and applicable advance
healthcare directive, while not legally binding, should be taken into consideration as an
expression of will and preferences. The same applies for patients detained under both

section 3(1)(a) and (3)(1)(b).

For patients detained under section 3(1)(b) (the ‘treatment’ criterion), refusal of
specified treatment for mental illness in a valid and applicable advance healthcare
directive “shall be complied with” and a request for treatment for mental illness in a

valid and applicable healthcare directive “shall be taken into consideration”.

Differing standards for some patients who are treated under section 4 of the MHA 2001
is discriminatory to those suffering from a mental illness. The Expert Group Report on
the MHA 2001 recommended that AHDs should “apply to mental health on an equal
basis with general health”. A mental illness can have varying degrees of impact on a
person’s capacity, which can fluctuate. In order to facilitate patient autonomy, AHDs
allow patients to maintain some control over their treatment should they lose mental
capacity when they become unwell (Department of Health, 2015, Section 2.15). In

Ireland, research by O'Donoghue et al. (2010) showed that there was significant interest
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in psychiatric AHDs where 84% of service users were found to be interested in having

an AHD as part of their mental health treatment care plan.

1.8.9. Conclusion

This chapter has provided a background review of the legislation for decision making in
those suffering with a mental disorder. It detailed both the Assisted Decision-Making
(Capacity) Act 2015 and the Mental Health Act 2001 and its amendments. It also
highlighted some of the short falls within the Irish legislation which could be
problematic in the future in terms of resources and potential legal and ethical concerns.
As there has been no study to date looking at mental capacity to make treatment
decisions in psychiatry inpatients in Ireland, this work set out to explore this area. A
systematic was carried out and results of this are included in this thesis. The next
chapters will give details of the methods of the study process, results, and a discussion
of results alongside recommendations and an up-to-date synopsis of the practical
workings of the Assisted Decision-Making (Capacity) Act 2015 since it was

commenced just over 6 months ago.
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The methods of this work have been published in four papers of the author (Curley et
al., 2019a, Curley et al., 2019b, Curley et al., 2019¢, Curley et al., 2021). Large sections

are taken directly from these papers.

2. Methods

2.1.  Systematic Review

2.1.1. Methodology

As part of this work, a systematic review was completed. This systematic review aimed
to examine the literature to determine the extent of the research and existing data in this
field. Before data extraction, the study was registered with PROSPERO (an
international prospective register of systematic reviews) on 14th July 2020 (ID
CRD42020188284). Therefore, there is a permanent record of the key features of the
protocol. The population of interest was psychiatry inpatients, the intervention was
capacity assessment, and the outcome was mental capacity for treatment decisions. The
search terms were decided and tested amongst the databases, Embase, MEDLINE and
PsycINFO. The search was completed in duplicate by two independent reviewers (The

author (AC) and CW) at the same time.

2.1.2. Eligibility

Inclusion criteria were quantitative studies published in English, which assessed the
decision-making capacity for treatment in those admitted to psychiatric wards aged 18
and over. Studies which measured decision-making capacity for treatment using a
judgement standard or dimensional capacity assessment tool were included. Studies

which used either real treatment or vignettes were included. Studies that included other
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populations for comparison e.g. medical inpatients were included once the results for

psychiatry inpatients were assessed separately.

Studies were excluded if they were solely qualitative in nature, included anyone under
the age of 18 or only those over 65 years; studies exclusively on those with intellectual
disabilities or organic disorders, or if exclusively carried out in over 65’s, or in a
forensic population. Studies were excluded if the capacity assessments were in the
community or out-patient population or if assessed for medical as opposed to

psychiatric treatment.

2.1.3. The Search Strategy

A systematic search of Ovid MEDLINE, PsycINFO, and Embase was performed.
Following consideration of all terms to maximise the sensitivity and specificity of the
search, agreement was reached on the following search terms: (‘mental capacity’ OR
‘mental incapacity’ OR ‘mental competence’ OR ‘decision-making” OR ‘informed
consent’) AND ( ‘mental illness’ OR ‘mental disorder’ OR ‘mental health’) AND (
‘inpatient’ OR ‘hospitalisation’ OR ‘hospitalised patients’ OR ‘psychiatric hospital” OR
‘psychiatric ward’). Where required, these search terms were adapted to fit the MeSH
criteria of the databases. Below are the database specific full search using Embase,

MEDLINE and PsycINFO.
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2.1.3.1. Embase Search

1. ('patient decision making'/exp OR 'decision making'/exp)

2. ((Patient* OR making OR treatment™® OR involuntar® OR voluntar* OR Competenc*
OR capacit* OR incapacit*) NEAR/4 (Decide? OR decision? OR decision-

making)):ti,ab

3.#1 OR #2

4. ('competence'/exp OR 'mental capacity'/exp OR 'patient attitude'/exp)
5. (capacit® OR Competenc* OR ability OR inability ):ti,ab

6. #4 OR #5

7. 'mental patient'/exp OR "'mental disease'/exp OR 'mental deficiency'/exp OR 'mental
health care'/exp OR 'psychiatric treatment'/exp OR 'psychiatry'/exp OR 'psychiatric

department'/exp OR 'mental hospital'/exp

8. ((Psychiatric OR psychiatry OR mental) NEAR/3 (patient* OR in-patient* OR

inpatient*)):ti,ab

9. #7 OR #8

10. 'informed consent'/exp OR 'treatment refusal'/exp

11. ((Informed OR patient* OR capacity OR Competenc*) NEAR/3 consent*):ti,ab
12. (Consent NEAR/3 treatment*):ti,ab

13. (Refus* NEAR/3 (treatment®* OR medication®* OR Competenc*)):ti,ab

14.#10 OR #11 OR #12 OR #13

15. #3 AND #6 AND #9 AND #14
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2.1.3.2. MEDLINE Search
1. Mental Competency/ AND (exp Decision Making/ OR Intellectual Disability/ OR

exp Attitude to Health/ OR Mentally Il Persons/ OR exp Mental Disorders/)

2. ((Patient* OR making OR treatment®* OR involuntar®* OR voluntar* OR Competenc*

OR capacit* OR incapacit*) adj3 (Decide? OR decision?)).ti,ab.

3. (Mental capacit®* OR Mental Competenc* OR patient competenc* OR decision-

making OR treatment decision* OR mental deficiency OR psychiatric treatment*).ti,ab.

4. or/1-3

5. exp Informed Consent/ OR exp Treatment Refusal/

6. ((Informed OR patient®* OR capacity OR Competenc*) adj3 consent*).ti,ab.

7. (Consent adj3 treatment™).ti,ab.

8. (Refus* adj3 (treatment* OR medication* OR Competenc*)).ti,ab.

9. or/5-8

10. Mentally 11l Persons/ OR exp Mental Disorders/ OR exp Mental Health Services/
OR exp 11.Psychotherapy/ OR exp Psychiatry/ OR Psychiatric Department, Hospital/
OR Hospitals, Psychiatric/((Psychiatric OR psychiatry OR mental) adj3 (patient* OR

in-patient® OR inpatient*)).ti,ab.

12. or/10-11

13.4 AND 9 AND 12
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2.1.3.3. PsycINFO Search

1. DE "Decision Making"

2. TI ((Patient® OR making OR treatment* OR involuntar* OR voluntar* OR
Competenc* OR capacit* OR incapacit*) N4 (Decide* OR decision* OR decision-
making)) OR AB ((Patient* OR making OR treatment* OR involuntar* OR voluntar*
OR Competenc* OR capacit®* OR incapacit*) N4 (Decide* OR decision* OR decision-

making))

3.S10OR S2

4. (DE "Competence") OR (DE "Client Attitudes")

5. TI (capacit* OR Competenc* OR ability OR inability ) OR AB (capacit* OR

Competenc* OR ability OR inability )

6. 5S4 OR S5

7. (DE "Patients" OR DE "Psychiatric Patients") AND (DE "Mental Disorders" OR (DE
"Intellectual Development Disorder" OR DE "Psychiatric Units" OR DE "Psychiatric
Clinics" OR DE "Psychiatric Hospitals" OR DE "Psychiatric Hospitalization" OR DE

"Psychiatry")

8. TI ((Psychiatric OR psychiatry OR mental) N3 (patient* OR in-patient* OR
inpatient®)) OR AB ((Psychiatric OR psychiatry OR mental) N3 (patient* OR in-

patient* OR inpatient*))

9.S7 OR S8

10. S3 AND S6 AND S9
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2.1.4. The Search
The search was completed on 8th November 2020, with results exported to Endnote X9

and then to Covidence. Covidence (https://www.covidence.org/home), is a tool used for

screening and data extraction in systematic reviews. This was used by two independent
reviewers, AC and CW, to select the studies that met the inclusion criteria. The
reviewers applied a double screening on titles and abstracts. If a reviewer was unsure as
to whether an article fulfilled inclusion criteria based on abstract review only, the full
paper was reviewed. After screening, papers were read in full and excluded if they did
not meet criteria. Discrepancies with the authors were resolved by a third reviewer, BK.
The bibliographies of all studies that met the criteria for inclusion in our systematic

review were hand searched to identify any further articles.

2.1.5. The Search Analysis:

Articles that met the criteria were categorised based on their fulfilment of a relevant
research question listed above. Data was extracted by AC using a Covidence form
which specified the format of assessment, the tool used to assess mental capacity and,
where data was available, the prevalence of mental capacity including separate
prevalence of capacity in voluntary and involuntary patients. Any association between

decision-making capacity and demographics or clinical variables was also noted.

2.1.6. Quality analysis

Quality or risk of bias assessment was not performed on some previous systematic
reviews due to the difficulty posed by the heterogeneity of the studies included (Okai et
al., 2007, Spencer et al., 2017). While there were limitations due to this reason, quality

assessment was performed on the papers using the relevant checklist from the Critical
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Appraisal Skills Program (CASP) lists. According to the CASP website, checklists are
important for critical appraisal as “they help the user to undertake a complex task
involving many steps; they support the user in being systematic by ensuring that all
important factors or considerations are taken into account, they increase consistency in
decision-making by providing a framework (CASP, 2019). If used checklists provide a
transparent record of the decision-making process which can be audited and monitored

from a governance perspective (CASP, 2019).

We used the diagnostic study checklist as the best fit with the studies included in our
review, using various tests of capacity to diagnose mental incapacity (see appendix 10).
We chose the MacCAT-T as the reference standard. This checklist has 12 questions
which cover three broad areas surrounding the validity of the results, the content of the
results and assessing local benefit (CASP, 2019). As the checklists were designed for
educational purposes, no scoring system is suggested. We rated the studies as high,
medium, or low quality. High compliance with the checklist indicated lower risk of bias
and higher validity (Plunkett and Kelly, 2021). While the other items within this tool
were factored into the quality analysis for example “was there a clear question for the
study to address” “is the disease status of the population clearly defined” and “were the
methods for performing the test described in sufficient detail?”, we were looking for
mental capacity to be assessed using a validated tool, ideally the MacCAT-T and for a
clinical or legal binary judgement to be compared to this validated tool. However only a

few studies used 2 assessment means. Legal criteria alone are not validated tools and so

studies using these criteria alone were placed in the low-quality category.
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2.2.  Setting

This cross-sectional, observational study was based in four psychiatry inpatient units in
the eastern part of Ireland: the Acute Psychiatry Unit in Tallaght University Hospital,
Dublin; the Drogheda Department of Psychiatry, Crosslanes, Drogheda, County Louth;
St Brigid’s Hospital, Ardee, County Louth; and the Department of Psychiatry, Connolly
Hospital, Blanchardstown, Dublin. All of these units provide inpatient mental health
care for public (i.e. non-fee-paying) adult patients and are operated by the Health
Service Executive (HSE), Ireland’s governmental provider of public mental health care

(i.e. free at point-of-use).

Tallaght University Hospital is one of Ireland’s largest acute teaching hospitals, located
in suburban Dublin, and is one of the two main teaching hospitals of Trinity College
Dublin. The Acute Psychiatry Unit comprises 52 beds and associated facilities and
provides inpatient mental health care to adults aged 18 years or over as both voluntary
and involuntary patients under the Mental Health Act 2001. At the time of its inspection
by the Inspector of Mental Health Services in 2017, this unit had 51 inpatients of whom

9 were involuntary (Inspector of Mental Health Services, 2017a).

The Drogheda Department of Psychiatry serves the more rural catchment area of
counties Louth and Meath. It comprises 46 beds and associated facilities and provides
inpatient mental health care to adults aged 18 years or over as both voluntary and
involuntary patients under the Mental Health Act 2001. At the time of its inspection in
2017, this unit had 44 inpatients of whom 10 were involuntary (Inspector of Mental

Health Services, 2017¢).
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St Brigid’s Hospital in Ardee, County Louth is a dedicated, standalone psychiatry
hospital currently comprising 20 beds and associated facilities. It provides medium- to
long-term care to adults aged 18 years or over as both voluntary and involuntary
patients under the Mental Health Act 2001. At the time of its inspection in 2017, this
unit had 16 inpatients, all of whom were over six months in the hospital and all but one
of whom were aged over 65 years (Inspector of Mental Health Services, 2017d). All

were voluntary.

Connolly Hospital Blanchardstown is a university teaching hospital for the Royal
College of Surgeons in Ireland (RCSI) which provides acute medical and surgical
services to north-west Dublin and surrounding areas of north Kildare and south county
Meath. The Department of Psychiatry, Connolly Hospital comprises 47 beds and
associated facilities. It provides inpatient mental health care to adults aged 18 years or
over as both voluntary and involuntary patients under the Mental Health Act 2001. At
the time of its inspection in 2017, this unit had 38 inpatients of whom 6 were

involuntary (Inspector of Mental Health Services, 2017b).

2.3.  Participants, Recruitment and Psychiatry Admission Status

Inpatients in the four participating psychiatry units were recruited from 31 July 2017 to
5 October 2018 inclusive. For consideration for inclusion, a patient had to be an
inpatient in one of the four inpatient psychiatry units during the study period; aged 18
years or over; and proficient in the English language. We identified patients from
inpatient census lists and recruited patients based on availability and eligibility from

each of the four units over the study period. On the day of assessment, all those eligible
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for assessment were approached for consent to participate. We included both voluntary

and involuntary patients under Ireland’s Mental Health Act 2001.

In Ireland, as in many other jurisdictions (e.g. England and Wales), lack of mental
capacity is not an explicit part of the legal criteria for involuntary psychiatric admission
(Kelly, 2016Db). Ireland’s Mental Health Act 2001 permits involuntary admission when a
person has a “mental disorder”, which is defined as “mental illness, severe dementia or
significant intellectual disability where (a) because of the illness, disability or dementia,
there is a serious likelihood of the person concerned causing immediate and serious
harm to himself or herself or to other persons, or (b) (i) because of the severity of the
illness, disability or dementia, the judgment of the person concerned is so impaired that
failure to admit the person to an approved centre [i.e. inpatient psychiatry unit] would
be likely to lead to a serious deterioration in his or her condition or would prevent the
administration of appropriate treatment that could be given only by such admission, and
(ii) the reception, detention and treatment of the person concerned in an approved centre
would be likely to benefit or alleviate the condition of that person to a material extent”

(Section 3(1)).

In 2018 when this study was performed, there were 17,000 admissions to Irish
psychiatry inpatient units and hospitals (yielding a rate of 357.0 per 100,000
population), of which 13% were involuntary admissions under the Mental Health Act
2001 (Daly and Craig, 2019). This yields a rate of 46.7 involuntary admissions per
100,000 population per year, which is less than half the rate in England (Gilhooley and

Kelly, 2018).
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The study did not compare outcomes across groups therefore, in place of a statistical
power calculation, we selected a sample size of approximately 200 participants so that
our study would be comparable with, or larger than, other key studies in the field
(Cairns et al., 2005a, Mandarelli et al., 2014, Mandarelli et al., 2018). In addition,
approximately 200 participants was a pragmatically achievable sample size in the study
setting, pragmatically and proportionately divided between the four participating

psychiatry units.

2.4. Data Collection and Materials

2.4.1. Clinical and demographic variable data collection

All assessments were carried out based on the patient’s own diagnosis and the treatment
they were receiving according to the records documented by their treating team. Once a
patient consented to participate in the study, the researcher gathered the required
information from their clinical file and identified the key treatment decision that the
patient faced at that time. This included decisions regarding medication, admission to
hospital, or whether or not to receive electroconvulsive therapy (ECT). The researcher
did not give any new information to the patient and did not repeat the information
documented in the chart to the patient. This was to ensure that the researcher did not
cause any unnecessary distress to the patient during this assessment and to keep within
the guidelines of our ethical approval. For each participant in the study, we recorded
gender (male or female), age, marital status (never married, married, separated or
divorced, or widowed), employment status (employed or unemployed), ethnicity (Irish
or non-Irish), admission status at time of assessment (voluntary or involuntary) and
clinical diagnosis ( schizophrenia and related disorders, affective disorders,

psychoactive substance misuse disorders (including alcohol), neurotic disorders,
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personality disorders and others ) derived from each participant’s case-file, coded using
the World Health Organisation’s (WHO) International Classification of Mental and
Behavioural Disorders (ICD-10) (World Health Organization, 1992). These socio-
demographic factors were decided prior to the commencement of the study and based
on information from a literature review. Section 3.2.5 of the systematic review
“Demographic factors and mental capacity” details how some studies reported mixed or
no association with mental capacity and sociodemographic factors including mixed
findings on age and employment status. There were no significant findings of
association with gender, however gender has been associated with involuntary
admission status (Curley et al., 2016). Given the mixed findings of these various
sociodemographic factors and association with mental capacity, it will add to the
evidence to strive to clarify this. The factors chosen were also in keeping with those
assessed in a recent systematic review by Spencer and colleagues (2017) which found a
lack of association with most sociodemographic variables (gender, race, age). This
study found with the exception of socio-economic status, insight and neurocognition
there was no association between decision-making capacity to make treatment decisions
measured using either dimensional scales or a judgement standard (Spencer et al. 2017).
However, that review and some other papers did include more factors in their studies
such as level of psychotic symptoms as assessed by the BPRS (Di & Chen, 2013, Owen
et al., 2008) or PANSS (Howe et al, 2005, Raffard et al., 2013); insight as assessed by
tools such as the Beck Cognitive Insight Scale (Raffard et al., 2013), Expanded
Schedule for the Assessment of Insight (SAI-E) (Cairns et al., 2005, Owen at al., 2008)
and screening for cognition using MMSE (Cairns et al., 2005, Mandarelli et al., 2012)
and further neurocognitive functions such as executive function as assessed by the

WAIS-R (Owen et al., 2008, Wong et al., 2005) and the Wisconsin Card Sorting Test
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(Mandarelli et al., 2012, Wong et al., 2005). Unfortunately, these measures were beyond
the ethics approval and omitted to reduce research burden on this population which

likely has a proportion of people who lack mental capacity.

The author acknowledges that adding further exploration of these factors would add to
this work. To limit the research burden the Health Research Regulations 2018 (Data
Protection Act 2018 (Section 36(2)), provide that only data which is necessary and
doesn’t cause damage or distress may be collected. Given that this is a vulnerable
population and that the author expected a cohort of the study population to lack
decision-making capacity, it was deemed necessary to reduce the research burden on the
participants and followed the data minimisation principal such that the least amount of

possible data was collected.

Also, to reduce any potential risks, there were no patient identifiers gathered and all data

was irrevocably anonymised at point of collection.

No information was gathered on non- participants. Only those who consented to have
their data collected were included. I did not have ethical approval to gather data on non-
participants. However, [ would estimate that those who did not participate may have had
a higher degree of illness burden or cognitive impairment and if anything, this could
lead to an underestimate of mental incapacity due to this selection bias. Looking at the
national figures for 2018 of the psychiatric inpatient population, the time when the
majority of the capacity assessments were carried out, the sociodemographic profile of

our study population was not dissimilar. From the Health Research Board report in



99

2018, 54% of total involuntary admissions were male. Our study population found 59%
of involuntary admissions were male. The mean age at admission was 45 years, with a
median age of 43 years (Daly and Craig, 2019). The mean age in this work was 46.2

years.

According to the National Inpatient Census 2018 (Mental Health Commission, 2020),
52% of patients were male (compared to 58.1% in this work) and 13% of admissions
were involuntary (figures in this work found that 18.1% were involuntary). In the
census the most common diagnosis at 39% was a diagnosis of schizophrenia disorders
(Mental Health Commission, 2020). The figure is this work for schizophrenia and
related disorders was 42.8%. These results reflect similarity to our study population

despite the lack of participation of some patients.

With respect to the non-participants, those in seclusion or too agitated did not
participate at that time but when seclusion ended, and patients were more settled many
had the opportunity to engage in assessment. Similarly, those limited by the severity of
their illness such as some patients undergoing ECT as treatment or cognitively impaired
may have been unable to complete the assessment. The exclusion of these patients from
participation could lead to selection bias and underestimate of mental incapacity.
Unfortunately, the researcher was unable to collect demographic or clinical information
on those who did not participate in the study, as the ethical approval did not allow for

this data on non-participants to be obtained.
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A similar bias could have existed with respect to those undergoing ECT where many of
the patients would not be able to complete a research assessment. This has potential

limitations to the generalisability of the study findings.

Single rater

The author was a single rater of these assessments, but to ensure validity there were
regular checks and training with the research supervisor, in particular if there had been
any breaks between recruitment locations. Some assessments were also completed in
conjunction with another experienced colleague trained in the use of the MacCAT-T
and experience in assessments using the criteria of the Assisted Decision-Making
Capacity Act 2015. To provide a consistent approach to both the MacCAT-T and legal
assessment only one rater completed these assessments. However, a limited number of
assessments were carried out jointly to ensure consistency. The strengths and limitations

of the choice of a single rater will be discussed further in Section 5.7.

2.4.2. Assisted Decision-Making (Capacity) Act 2015 Assessments

Our primary assessment of mental capacity was based on the Assisted Decision-Making
(Capacity) Act 2015 which states that ‘a person lacks the capacity to make a decision if
he or she is unable (a) to understand the information relevant to the decision; (b) to
retain that information long enough to make a voluntary choice; (c) to use or weigh that
information as part of the process of making the decision; or (d) to communicate his or
her decision (whether by talking, writing, using sign language, assistive technology, or
any other means) or, if the implementation of the decision requires the act of a third

party, to communicate by any means with that third party’ (Section 3(2)). Each of these
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four items was rated in a binary fashion (yes/no). In accordance with the 2015 Act, if
the patient received a ‘no’ on one or more of these four items, the patient lacked mental

capacity for treatment decisions.

2.4.3. MacCAT-T Assessments

The key outcome variable of mental capacity for treatment decisions was also assessed
using the MacCAT-T, a semi-structured interview that yields scores on four separate
scales (with higher scores indicating greater mental capacity): (1) understanding of the
disorder and its treatment, including associated benefits and risks (rated from 0 to 6,
made up of three sub-scales, each rated from 0 to 2: understanding of the disorder,
treatment and benefits/risks); (2) appreciation of the disorder and its treatment; i.e. how
the patient understands how they specifically could be affected, which usually entails
some degree of insight (rated from 0 to 4, made up of two sub-scales, each rated from 0
to 2: appreciation of the disorder and appreciation of treatment); (3) reasoning, which
assesses the processes behind the decision and ability to compare alternatives in view of
the consequences (rated from 0 to 8, made up of four sub-scales, each rated from 0 to 2:
consequential reasoning, comparative reasoning, generating consequences and logical
consistency); and (4) the ability to express a choice (which is rated from 0 to 2) (Grisso

et al., 1997b, Grisso and Applebaum, 1998, Murphy et al., 2018).

The MacCAT-T measures these four elements of mental capacity on continuous scales
with a high degree of inter-rater reliability (ranging between 0.99 for “understanding”
and 0.87 for “appreciation”) (Grisso et al., 1997b, Sturman, 2005a). When added

together, these scores yield an overall MacCAT-T score ranging from 0 to 20, with a
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higher score indicating greater mental capacity for treatment decisions. But even if a
participant has a high overall MacCAT-T score they may still lack mental capacity if

they perform poorly on a single subscale.

For assessment of capacity using the MacCAT-T, treatments were dependant on the
individual patient cases and consisted of medication, ECT (in the Tallaght cohort) or
admission to an acute psychiatric unit. No alternative treatment option was provided by
the researcher. If the treating team had provided information on an alternate which the
patient was aware of, this was used but in most cases the choice of alternative treatment
was no treatment. This was to ensure ethically and clinically responsible choices during
the research work. Suggesting alternatives not knowing the full clinical and medical
background had the potential to cause distress or difficulty for the patient or treating
team. While this may have been low risk, the researcher felt it was imperative to limit

any such possibilities.

As there was only one researcher assessing mental capacity, a proforma outside the
guidelines of the MacCAT-T was not used. However, in cases where there are more
assessors it might be beneficial to consider the use of a proforma to help standardise and
guide the assessment further especially with respect to assessing appreciation, reasoning
and alternative treatment options. But as already stated there is a high-degree of inter-

rater reliability in using the MacCAT-T (Grisso et al., 1997b, Sturman, 2005a).
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2.4.4. MacCAT-T with cut-off scores (categorical assessments)

The initial use of the MacCAT-T did not involve establishing cut-off scores to generate
categorical assessments of mental capacity; instead, it was encouraged to couple the
MacCAT-T with other tools or clinical evaluations to inform metal capacity
assessments. However, cut-off scores have been used in various research studies and
have clinical utility, so, as part of the present analysis, we followed the method outlined
by Kolva et al. (2014) who noted that previous studies of the MacCAT-T had used cut-
off scores to classify levels of decisional impairment. Building on this work, they
generated scores classifying participants as “impaired”, “borderline” or “unimpaired” on
each of four subscales (understanding, appreciation, reasoning and expressing a choice)

based closely on the MacCAT-T instrument.

For the understanding subscale, scores in the 0 to 2 range were classified as “impaired”;
scores of 5 or greater were “unimpaired”; and scores in between these extremes were
“borderline”. On the appreciation subscale, scores below 2 were classified as
“impaired”; scores of 3 or greater were “unimpaired”; and scores in between were
“borderline”. On the reasoning subscale, scores below 4 were classified as “impaired”;
scores of 7 or greater were “unimpaired”’; and scores in between were “borderline”. On
the expressing a choice subscale, scores below 1 were classified as “impaired”; scores

of 2 or greater were “unimpaired”; and scores in between were “borderline”.

As a result, following this re-coding, each subscale score ranged from 0 to 2 where 0
indicated that the participant lacked the ability to perform the task; 1 indicated partial

ability; and 2 indicated adequate ability (Kolva et al., 2014). Taken together, these four
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subscales yielded a second overall mental capacity score ranging from 0 to 8§, with a
score of 0 indicating lack of mental capacity, 8 indicating full mental capacity, and

scores in between indicating partial mental capacity.

2.4.5. Assessors

As a clinician with more than five years training in psychiatry and membership of the
Royal College of Psychiatrists , I performed all the ratings myself (215 patients)
consistent with established methodology (Owen et al., 2013, Murphy et al., 2018) and
with ongoing supervision by another trained assessor (BDK). For additional quality
control, there were joint assessments of certain patients with another trained clinician,
also with more than five years training in psychiatry and membership of the Royal

College of Psychiatrists (RM), and also under supervision (BDK).

2.5. Consent Procedure

It is important that the diversity of the population is reflected in research samples
including those who lack mental capacity (Horner-Johnson and Bailey, 2013). Irish
legislation does not provide a framework for the governance of people who lack mental
capacity to consent to participate in research. As new capacity legislation was being
developed, the government was advised but failed to address this issue in the Assisted
Decision-Making (Capacity) Act 2015 (Kelly, 2014b). However, such research is
essential. It is imperative that patients who lack capacity are involved in research in

order to establish an evidence-based approach to their treatment.
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As detailed in chapter 1, doctors are required both legally and ethically to obtain
informed consent before treating patients. According to the Irish Medical Council’s
ethical guidelines as a doctor “you must make sure that patients have given their
consent before you provide any medical investigation, examination or treatment” (Irish
Medical Council, 2019, para. 9.2). According to these guidelines, consent is also
“required by law and is an essential part of respect for patients’ autonomy. Patients have
the right to decide what happens to their own body. They also have a right to refuse
medical treatment or withdraw consent” (Irish Medical Council, 2019, para. 9.2).
Notwithstanding this, consent is not always sufficient or necessary in certain cases, for
example in public health interventions (Beauchamp and Childress, 2013, p. 110).
Extending this to cases where consent from an individual with a disability is not
possible, the National Disability Authority’s Ethical Guidance for Research with People
with Disabilities (National Disability Authority, 2009) emphasises the importance of the
‘assent’ of persons with impaired mental capacity who are involved in research. This
approach was used to guide this study, and adopted such that any patient, with or

without mental capacity, who indicated any desire to not participate, did not participate.

Section 31 of England’s Mental Capacity Act 2005 addresses this issue clearly and is
consistent with international guidance on this subject. England’s 2005 Act outlines the
following guidance and ‘requirements for approval’ for research ethics committees of

research projects involving participants who lack mental capacity to consent:

e The appropriate body [e.g. research ethics committee] may not approve a research

project for the purposes of this Act unless satisfied that the following requirements
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will be met in relation to research carried out as part of the project on, or in relation
to, a person who lacks capacity to consent to taking part in the project (‘P’).

e The research must be connected with (a) an impairing condition affecting P, or (b)
its treatment.

e ‘Impairing condition’ means a condition which is (or may be) attributable to, or
which causes or contributes to (or may cause or contribute to), the impairment of,
or disturbance in the functioning of, the mind or brain.

e There must be reasonable grounds for believing that research of comparable
effectiveness cannot be carried out if the project has to be confined to, or relate only
to, persons who have capacity to consent to taking part in it.

e The research must (a) have the potential to benefit P without imposing on P a
burden that is disproportionate to the potential benefit to P, or (b) be intended to
provide knowledge of the causes or treatment of, or of the care of persons affected
by, the same or a similar condition.

e If'the research falls within paragraph (b) of subsection (5) but not within paragraph
(a), there must be reasonable grounds for believing (a) that the risk to P from taking
part in the project is likely to be negligible, and (b) that anything done to, or in
relation to, P will not (i) interfere with P's freedom of action or privacy in a

significant way, or (ii) be unduly invasive or restrictive.

This study fulfilled all criteria under these regulations as follows:

¢ As mental capacity affects ‘treatment’ decisions it is ‘connected with (a) an

impairing condition affecting P, or (b) its treatment’ (section 31(2));
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e The participants lacking mental capacity will have an ‘impairment of, or
disturbance in the functioning of, the mind or brain’ (section 31(3)), leading to
mental incapacity;

e ‘Research of comparable effectiveness cannot be carried out if the project has to be
confined to, or relate only to, persons who have capacity to consent to taking part in
it' (section 31(4)). On the basis that this research is about mental capacity, it is
important to include patients with varying levels of mental capacity;

e The research has ‘the potential to benefit P without imposing on P a burden that is
disproportionate to the potential benefit to P’ or is ‘intended to provide knowledge
of the causes or treatment of, or of the care of persons affected by, the same or a
similar condition’ (Section 31(5)) (again, by clarifying issues relating to mental
capacity in relation to ‘treatment’);

e There are ‘reasonable grounds for believing (a) that the risk to P from taking part in
the project is likely to be negligible, and (b) that anything done to, or in relation to,
P will not (i) interfere with P's freedom of action or privacy in a significant way, or
(i1) be unduly invasive or restrictive’ (Section 31(6)) (there is no invasive procedure

involved in the study assessment and involves an interview only).

The Mental Capacity Act 2005 is the most detailed legislative guidance available but
does not apply in Ireland. However, given that it is consistent with international
standards and in the absence of Irish legislation our study consent and assent criteria
and forms were drawn up to accord fully with it. Each participant was also made aware
that he or she could withdraw consent at any time without affecting clinical care or any

other matter in any way. If any patient appeared distressed during the course of the
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study, participation would cease; his or her clinical team were to be informed

immediately; and appropriate care provided.

For this study, it was imperative that all patients who were eligible to participate were
approached and invited to participate regardless of level of mental capacity, in order to
gain a complete picture of the prevalence of mental incapacity and avoid selection bias.

To achieve this, we developed a detailed, multi-step consent procedure as follows.

First, any patient (with or without mental capacity) who indicated in any way that they

did not wish to participate was excluded from the study immediately.

Second, we obtained written informed consent from patients with mental capacity to
provide this consent. There is a legal presumption of mental capacity in Ireland so it
was only in cases where there was a prima facie reason to believe that the patient lacked
mental capacity to consent to the study that we could question the presumption of

mental capacity to participate in the study.

Third, for patients who lacked mental capacity to consent to the study, we developed a
next-of-kin/relative information leaflet and assent form, and we obtained assent in this
fashion from their next-of-kin or relative where feasible; i.e. when a next-of-kin or
relative was named and available. On receiving such assent, we proceeded with our
assessments provided the patient assented and did not object to participation at any
point. In these cases, we later sought “deferred consent” if the patient regained mental

capacity during the study period. If, on regaining mental capacity, any patient had
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declined to provide such “deferred consent”, we would have destroyed that patient’s

data, but this situation did not arise in the study.

Fourth, for patients who lacked mental capacity to consent to the study and there was no
next-of-kin or relative named or available to provide assent, we were to proceed with
our assessments provided the patient assented and did not object at any point. In these
cases, we were to seek “deferred consent” if the patient regained mental capacity later in
the study period. If, on regaining mental capacity, any patient had declined to provide
such “deferred consent”, we would have destroyed that patient’s data, but this situation

did not arise in the study.

Further, as already noted above, mental capacity was to be assessed in two ways, the
first using a semi-structured tool providing a continuous assessment of constituent
elements of mental capacity, and the second providing a binary assessment of mental
capacity using the criteria in the Assisted Decision-Making (Capacity) Act 2015. As a
result, this study did not lead to the conclusion that any patient lacked mental capacity
for the purpose of clinical care at the time of the study; that remained entirely a decision
for the treating team. This study will, however, provide information about the
correlation between the semi-structured capacity interview on the one hand and the

criteria for capacity in the 2015 Act.

2.6.  Ethical approval
This study received ethical approval from the Tallaght University Hospital/St James’s

Hospital Joint Research Ethics Committee, Dublin, Ireland, the HSE North East Area
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Research Ethics Committee, Bective Street, Kells, County Meath, and the RCSI
Research Ethics Committee, 121 St Stephen’s Green, Dublin 2. This study was
performed in accordance with Ireland’s Data Protection Guidelines on Research in the
Health Sector (Data Protection Commissioner, 2007) and the Declaration of Helsinki
(World Medical Association, 2008). Data were anonymized, encrypted and stored on a
password-protected research computer in a locked research office. Patient

confidentiality was protected, and data protection legislation adhered to at all times.

2.7.  Statistical analysis

Data were analysed using IBM SPSS Statistics 23. For bi-variable analysis, we used the
Student t and Chi Square tests, as appropriate. Student t-test was used to compare scores
on subscales of the MacCAT-T between patients who had mental capacity for treatment
decisions according to the Assisted Decision-Making (Capacity) Act 2015 and those
who did not. We generated a multi-variable binary logistic regression model with
mental capacity for treatment decisions as per the 2015 Act as the dependent variable
and gender, age, marital status, employment status, ethnicity, admission status, primary
diagnosis and psychiatry unit of admission (Tallaght Acute Psychiatry Unit, Drogheda
Department of Psychiatry, St Brigid’s Hospital (Ardee) or Blanchardstown Department
of Psychiatry) as the independent variables. We generated a multi-variable regression
model with mental capacity (lack of/partial/full mental capacity) as the dependent
variable for this analysis. Independent variables were again gender, age, marital status,
employment status, ethnicity, admission status at time of assessment, clinical diagnosis
and psychiatry unit in which the person was admitted. It is important to note that all
dependent variables had been decided a priori based on a literature review of socio-

demographic factors as discussed in section 2.4.1 and section 3.2.5.
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We tested the model for multicollinearity, which is when two or more variables are so
closely related to each other that the model cannot reliably distinguish the independent
effects of each. To achieve this, we calculated a “tolerance value” for each independent
variable; tolerance values below 0.25 indicate possible multicollinearity, and tolerance
values below 0.10 indicate significant problems with multicollinearity (Katz, 1999).

There were no missing data.

2.8. Candidate’s Role in the study

My role in the study included application for ethical approval, data collection and
assessment of mental capacity of all patients in Tallaght University Hospital, Connolly
Hospital Blanchardstown, Drogheda Department of Psychiatry and St. Brigid’s Hospital
Ardee. I collated and managed the data, along with working on the analysis,
interpretation, and writing up of results and papers. All of this was supervised by my

research supervisor.
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Chapter 3

Results: Systematic Review of Studies of
Decision-Making Capacity to Consent to

Treatment in Psychiatry Inpatients
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3. Results: Systematic Review of Studies of Decision-Making Capacity to
Consent to Treatment in Psychiatry Inpatients
This systematic review was published in 2021 (Curley et al., 2021). Large sections of

this chapter are taken directly from this paper.

3.1. Introduction

Mental capacity for treatment decisions in psychiatry inpatients is an important ethical
and legal issue especially considering recent changes to legislation in Ireland within the
Assisted Decision-Making (Capacity) Act 2015. It is only in recent years that respect
for patient autonomy rather than a wholly paternalistic approach has been adopted in
healthcare decision-making (Donnelly, 2010). This coincides with the concept of
decision-making capacity, which is central to modern medicine and law (Owen et al.,

2008).

In Ireland, The Mental Health Act (MHA) 2001 primarily looks at the involuntary
detention of patients. Admission to approved mental health centres is on a status basis,
either voluntarily or involuntarily, without consideration of the person’s mental
capacity. With this status approach, it is likely that many voluntary psychiatric
inpatients lack the mental capacity, and some involuntary psychiatric inpatients may
possess mental capacity to make treatment decisions. This is a paradoxical and

concerning situation.

As previously detailed in chapter 1, the outdated capacity or ward of court system

currently used in Ireland and legislated under The Lunacy Regulation (Ireland) Act
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1871 has now been replaced by the Assisted Decision-Making (Capacity) Act 2015. The
aim of this legislation is to assist persons in exercising their decision-making capacity
(Kelly, 2017). This Act was passed in December 2015 and was commencement in April
2023. The aim of the Act is to reform the law for people whose capacity is in question

and who need help making decisions.

To recap on the criteria, the Assisted Decision-Making (Capacity) Act 2015, Section

3(2) states:

“A person lacks the capacity to make a decision if he or she is unable -

(a) To understand the information relevant to the decision,

(b) To retain that information long enough to make a voluntary choice,

(© To use or weigh that information as part of the process of making the decision,

or

(d) To communicate his or her decision (whether by talking, writing, using sign
language, assistive technology, or any other means) or, if the implementation of the

decision requires the act of a third party, to communicate by any means with that third

party.”

Standards for capacity to consent differ between jurisdictions (Murphy et al., 2019),
however the principles are generally similar to the functional approach adopted within
the Assisted Decision-Making (Capacity) Act 2015. The Act has followed the approach
used in the Mental Capacity Act (MCA) 2005 in England and Wales which also tests a

person’s ability to understand, retain, use or weigh up information and communicate a
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decision. Using this functional approach, a clinician comes to a binary decision

regarding a person’s decision-making capacity.

In the US, the MacArthur Treatment Competence Study developed a tool for assessing
decision making capacity for Treatment, the MacCAT-T (Grisso and Applebaum,
1998). This semi-structured interview measures understanding, appreciation, reasoning,
and the ability to express a choice (Grisso and Applebaum, 1998) which has also been
described in detail in chapter 1 and remains the most validated tool in the field of
mental capacity assessments (Murphy et al., 2018). The MacCAT-T measures these
elements on dimensional scales which have a high degree of inter-rater reliability

(Grisso et al., 1997b, Sturman, 2005a).

There have been numerous reviews looking at various aspects of decision-making
capacity in different psychiatric populations. For example, Larkin and Hutton (2017)
look at the factors that affect treatment decision-making capacity in psychosis; Spencer
et al. (2017) review decision making capacity for treatment and research in patients with
schizophrenia and non-affective psychosis; Lepping et al. (2015) reviewed the
prevalence of lack of mental capacity in patients in both psychiatric and medical
settings and Okai et al. (2007) provided a more general review of the clinical and
epidemiological factors in the psychiatric population that impact on their mental
capacity. More recently Calcedo-Barba et al. (2020) published “A meta-review of
literature reviews assessing the capacity of patients with severe mental disorders to
make decisions about their health care, which reviewed 11 publications in the area.

However, to our knowledge to date there have been no reviews looking specifically at
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decision making capacity for treatment decisions in acute psychiatry inpatients alone.

Subsequently, a review of studies reporting on decision-making capacity was carried

out to answer the following research questions:

1.

What is the prevalence of mental capacity to make treatment decisions in those
admitted to a psychiatric unit?

What is the prevalence of voluntary patients who lack decision-making capacity
and what is the prevalence of involuntary patients who have mental capacity to
make treatment decisions?

Are there studies comparing dimensional decision-making capacity scores
(measured using tools such as the MacCAT-T) and a binary clinical judgement? If
so, is there a correlation between dimensional decision-making capacity scores and
the binary clinical judgement standard measured using legal criteria similar to those
in the Assisted Decision-Making (Capacity) Act 2015, Section 3(2) in psychiatry
inpatients.

What demographic factors are associated with having mental capacity to make

treatment decisions in those admitted to a psychiatric hospital?

On a background of the authors original research in mental capacity for treatment

decisions in psychiatry inpatients and using these research questions, this systematic

review aimed to examine the literature to determine the extent of the research and

existing data in this field. The methodology for this was discussed in chapter 2. In

summary the population of interest was psychiatry inpatients, the intervention was

capacity assessment, and the outcome was mental incapacity for treatment decisions.

The search terms were agreed and searches of the databases, Embase, MEDLINE and

PsycINFO were carried out. The search was completed in duplicate by two independent
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reviewers (The author (AC) and CW) at the same time. Before data extraction, the study
was registered with PROSPERO (an international prospective register of systematic
reviews) on 14th July 2020 (ID CRD42020188284). Therefore, there is a permanent
record of the key features of the protocol. The search was completed on 8th November
2020, with results exported to Endnote X9 and then to Covidence. Covidence
(https://www.covidence.org’/home), is a tool used for screening and data extraction in
systematic reviews. A quality analysis out of the papers to be included in the review
was also carried. While there were limitations due to the heterogeneity of the studies
included, quality assessment was performed on the papers using the relevant checklist
from the Critical Appraisal Skills Program (CASP) lists. The diagnostic study checklist
was used as the best fit with the studies included in our review using various tests of

capacity to diagnose mental incapacity.

3.2. Results

3.2.1. Study selection

Figure 3.1 shows the results of the search. 5552 references were imported from the three
databases for screening. 911 duplicates were removed, and 4639 studies were screened
against title and abstract. Of these, 4569 studies were excluded, and 66 studies were
assessed for full-text eligibility. A further 30 of these studies were excluded due to
wrong patient population. Two studies included people under the age of 18, 2 studies
were in those over the age of 65 only, 4 were in the forensic population, 5 were
outpatient based and 3 studies were set in mixed settings. Six papers included medical
or organic illnesses including dementia and ID and 4 papers were the wrong study
design or wrong outcomes. Four were in the wrong language despite an English

abstract. This left 36 papers to be included. The reviewers hand searched bibliographies
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which sourced an additional 42 papers of which 9 were included in the final study. This
gave a total of 45 papers for inclusion. Some of the studies had published more than one
paper on the same population, for example Curley et al.(Curley et al., 2019a, Curley et
al., 2019b, Curley et al., 2019c¢); and Cairns et. al. (Cairns et al., 2005a, Cairns et al.,

2005b) These papers were grouped together for results.
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Figure 3.1 - Flow Diagram of Search

3.2.2. Study characteristics

We identified 36 studies across 48 papers. Table 3.3 summarises the methods of
assessing mental capacity with some studies using more than one method to assess
mental capacity. Eleven studies used the MacCAT-T in its original context to give
dimensional scores only (Bilanakis et al., 2013, Bilanakis et al., 2017, Curley et al.,
2019a, Grisso et al., 1997b, Howe et al., 2005, Koren et al., 2005, Lapid et al., 2003,

Lapid et al., 2004, Mandarelli et al., 2012, Raffard et al., 2020, Wong et al., 2005); 13
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papers used cut-off scores on the MacCAT-T or another assessment tool such as the
competency questionnaire (CQ) or Hopkins Competency Assessment Test (HCAT) to
give an outcome of mental capacity (Aydin Er and Sehiralti, 2014, Curley et al., 2019b,
Fraguas et al., 2007, Di and Cheng, 2013, Hoffman and Srinivasan, 1992, Jones et al.,
1998, Kitamura et al., 1998, Mandarelli et al., 2014, Mandarelli et al., 2018, Melamed et
al., 1999, Paul and Oyebode, 1999, Vollmann et al., 2003, Roth et al., 1982), however

there were multiple cut-off scores and methods used.

Twenty studies gave binary estimates of mental capacity. The estimated proportion of
mental capacity in the studies ranged from 5%(Paul and Oyebode, 1999) to 83.7%
(Jones et al., 1998). Due to the heterogeneity of the study populations and differing
methods of assessing mental capacity, it was not possible to combine the results

mathematically.

Nine studies used a four factor approach to determine capacity using legal criteria as set
out in the MCA 2005 and The Assisted Decision-Making (Capacity) Act 2015 to give a
binary outcome for mental capacity (Beckett and Chaplin, 2006, Cairns et al., 2005a,
Cairns et al., 2005b, Curley et al., 2019¢, Owen et al., 2008, Owen et al., 2009a, Owen
et al., 2009b, Spencer et al., 2018, Tor et al., 2020);three papers determined categorical
mental capacity with full, partial and lacking mental capacity to give an even more
clinically applicable assessment of mental capacity (Curley et al., 2019b, Hoffman and

Srinivasan, 1992, Aydin Er and Sehiralti, 2014);
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3.2.3. Two forms of assessment

Four studies used both the MacCAT-T and a legal binary outcome on the same
population (Cairns et al., 2005a, Curley et al., 2019¢, Owen et al., 2008, Spencer et al.,
2018); two papers used both the MacCAT-T and a clinical decision giving a binary
outcome (Fernandez et al., 2017, Vollmann et al., 2003); one paper used both the
MacCAT-T and a clinical decision giving a categorical outcome (Aydin Er and
Sehiralti, 2014); one paper used both the CQ and a binary clinical assessment of mental
capacity (Billick et al., 1996); and one paper used both the CIS and a binary clinical

assessment of competency (Bean et al., 1996).

Only two studies showed specific correlation between the judgement of decision-
making capacity and scores on MacCAT-T (Curley et al., 2019c¢, Cairns et al., 2005b).
One study showed correlation between the MacCAT-T and binary clinical assessment
(Fernandez et al., 2017). Other papers used the MacCAT-T to guide their binary
judgement (Cairns et al., 2005a, Owen et al., 2009b, Owen et al., 2008, Owen et al.,
2009a, Owen et al., 2013, Spencer et al., 2018). However, Aydin Er and Sehiralti (2014)
showed no correlation between MacCAT-T and the judgement evaluation carried out by
physicians, nurses and relatives. Vollmann et al. (2003) reported substantially more
patients with impaired competency as assessed using the MacCAT-T with cut-off binary

outcome compared to the clinical assessment.

Billick et al. (1996) used the CQ and a binary clinical assessment to determine
competency to consent to psychiatric hospitalisation and treatment. The CQ was

validated in this study by comparing results to a blind forensic clinical interview. The
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researchers concluded that a CQ score of >7 would be categorised as competent; <5

incompetent and between 5 and 7 would require further clinical review.

3.2.4. Admission status and mental capacity

Eight papers gave separate results for decision-making capacity in those who were
voluntarily and involuntarily admitted (Table 3.4). The rate of mental capacity in
voluntary inpatients ranged from 29% (Beckett and Chaplin, 2006) to 97.9% (Curley et
al., 2019c). It is worth noting that the study by Beckett and Chaplin (2006) evaluates
patients with acute mania only. The rate of decision making capacity in those admitted
on an involuntary basis ranged from 7.7% (Curley et al., 2019c¢) to 42% (Beckett and
Chaplin, 2006). All studies, apart from Beckett and Chaplin (2006), had much lower
rates of mental capacity in their involuntary inpatient population. This study also found
no association between mental capacity and admission status. Similarly, Billick et al.
(1996) found no such association. Other studies reported an association between mental
capacity and admission status (Aydin Er and Sehiralti, 2014, Curley et al., 2019a,

Curley et al., 2019c, Cairns et al., 2005a, Spencer et al., 2018, Bean et al., 1996).

3.2.5. Demographic factors and mental capacity

Some studies reported associations with mental capacity and sociodemographic factors.

Age: There were mixed findings with age. Of the studies that looked at age as a factor
contributing to mental capacity, increasing age was reported to be associated with
mental incapacity by Applebaum et al.(Appelbaum et al., 1998a); Roth et al.(Roth et al.,

1982); Jones et al.(Jones et al., 1998); Curley et al.(Curley et al., 2019a); and Lapid et
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al.(Lapid et al., 2004), who categorized their patients as geriatric (> 65 years) or
nongeriatric (< 65 years of age), found that the geriatric group scored slightly lower on
understanding, reasoning, and choice but higher on appreciation at baseline. The other
studies showed no association with age (Cairns et al., 2005a, Melamed et al., 1997a,
Spencer et al., 2018, Billick et al., 1996, Grisso et al., 1997b, Beckett and Chaplin,
2006, Wong et al., 2005, Di and Cheng, 2013, Mandarelli et al., 2014, Vollmann et al.,

2003, Tor et al., 2020, Aydin Er and Sehiralti, 2014).

Gender: Only one study by Owen et al. (2009a) found an apparent association between
female gender and a lack of mental capacity but once confounding factors were

controlled for, this association disappeared.

Education: Four studies found an association between lower educational level and
mental incapacity (Raffard et al., 2020, Roth et al., 1982, Wong et al., 2005, Jones,
1995). Other studies found no such association (Billick et al., 1996, Beckett and
Chaplin, 2006, Cairns et al., 2005a, Paul and Oyebode, 1999, Kitamura et al., 1998,

Aydin Er and Sehiralti, 2014).

Diagnosis: Some studies found an association between mental capacity and diagnosis.
Cairns et al. (2005a) reported an association of mental incapacity with a diagnosis of
mania and psychosis in particular delusional beliefs; Curley et al. (2019a), Curley et al.
(2019c) found an association between mental capacity and a diagnosis other than
schizophrenia or related disorder; Grisso and Appelbaum (1995b) found more

significant deficits in understanding, reasoning and appreciation of illness in patients
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with schizophrenia than major depression; Mandarelli et al. (2018) reported that patients
with bipolar affective disorder generally scored higher on the MacCAT-T than those
with schizophrenia spectrum disorder; Owen et al. (2009a) reported that manic episodes
of bipolar affective and psychotic disorders were most strongly associated with
incapacity. Other studies found no association (Melamed et al., 1997b, Aydin Er and
Sehiralti, 2014, Billick et al., 1996, Howe et al., 2005). Two studies did not assess
differences in terms of diagnosis due to the small numbers in subgroups (Hoffman and

Srinivasan, 1992, Tor et al., 2020).

3.3.  Summary of papers
Appelbaum et al. (1998a) assessed 100 voluntary psychiatric patients using the
Measuring Understanding of Disclosure— Voluntary Hospitalization (MUD-VH) with

89% achieving scores that indicated good comprehension.

Aydin Er and Sehiralti (2014) used the MacCAT-T with a cut-off of <4 for
understanding, <2 for appreciation and <5 for reasoning. Expressing a choice was not
included. 73.5% had mental capacity to make treatment decisions. They compared the
MacCAT-T results to assessments carried out by physicians, nurses and relatives who
deemed patients to be fully, partially or lack mental competency (Table 3.2). The
MacCAT-T evaluation statistically differed from the judgement evaluation thus
recommending the use of an objective tool such as the MacCAT-T to guide competency

assessments (Aydin Er and Sehiralti, 2014).
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Papers by Bean and colleagues (Bean et al., 1994, Bean et al., 1996) studied
competency in psychiatry inpatients referred for ECT. The study used the CIS
comprising of 15 questions covering the four areas of ability - to evidence a choice, to
understand information related to the treatment, and to manipulate information with
appreciation of the situation and consequences. Results were compared to the
physician’s judgment. 78% (n=75) were found to be competent by the physician.
Assessment with the CIS revealed that 90.5% (n = 19) of patients were incompetent and
88% (n= 66) of the 75 patients found competent by the attending physician correlated

with the CIS assessment.

Beckett and Chaplin (2006) assessed inpatients diagnosed with mania through a clinical
interview based on the Code of Practice of the Mental Health Act 1983 and guidance
published by the British Medical Association and the Law Society. A second
assessment took place using 4 domains (understanding, retention, ability to weigh up
and communicate a decision, based on the MCA 2005). 38 % had mental capacity
regarding treatment. The study showed no correlation between admission status and
mental capacity (p=0.37) but found that a higher 1Q predicted mental capacity

(p=0.008).

Bilanakis et al. (2013) validated the Greek translation of MacCAT-T. The study used
the MacCAT-T without cut-off scores. Symptom severity was shown to be negatively
correlated with reasoning, appreciation and expressing a choice. Withdrawal and
suspiciousness correlated to reasoning, appreciation and expressing a choice. No

correlation was found with demographic characteristics. This was a small study (n=39).
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Bilanakis et al. (2017) compared decision making capacity in inpatients with
schizophrenia to medical inpatients. The MacCAT-T scores in patients with
schizophrenia were significantly lower than medical patients. As assessed by the Brief
Psychiatric Rating Scale (BPRS), both negative symptoms (anergia) and positive
symptoms (hostility and suspiciousness) were associated with poor performance on

MacCAT-T.

Billick et al. (1996) used the CQ to assess competency to consent to psychiatric
hospitalisation and treatment. The CQ was validated in this study by comparing results
to a blind forensic clinical interview, the MMSE, WAIS-R vocabulary subtest and
BPRS. 75% were rated as competent following forensic interview. Patients deemed
competent had high scores on the CQ. The researchers found no correlation with

competency and demographic factors and no association with admission status.

Cairns et al. (2005a) assessed decision making capacity guided by the MacCAT-T to
give a binary judgement based on criteria which now make up the that of the MCA
2005. 43.8% (n=49) lacked decision making capacity. Thirty (61%) of those lacking
decision-making capacity were detained. Six (9.5%) of those with mental capacity were
detained. Mania (p=0.04) and psychosis, in particular delusional beliefs (0.02), poor
insight (<0.001), and black and minority ethnic groups were associated with mental

incapacity.

Cairns et al. (2005b) assessed mental capacity in a subset of the patients from the

previous study (Cairns et al., 2005a). The assessment was carried out by 2 interviewers
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and showed a high level of agreement between them at separate interviews (kappa
0.82). On their binary capacity judgements, they rated 43.6% and 45.5% of patients

respectively as lacking decision-making capacity.

Curley and colleagues (Curley et al., 2019a, Curley et al., 2019b, Curley et al., 2019c¢)
assessed decision-making capacity in 215 psychiatry inpatients. On multi-variable
linear regression analysis using linear scores of the MacCAT-T, mental capacity was
significantly associated with voluntary admission status, being employed, having a
primary diagnosis other than schizophrenia or a related disorder, and younger age

(Curley et al., 2019a).

Using the cut-off method established by Kolva et al. (2014), the MacCAT-T scores
were adapted to establish categorical mental capacity. A large portion (50.7%) were

found to have partial mental capacity (Curley et al., 2019b).

When decision-making capacity was assessed according to the legal criteria of The
Assisted Decision-Making (Capacity) Act 2015, over one third of participants (34.9%)
lacked mental capacity for treatment decisions. Patients who lacked mental capacity
according to the legislation scored significantly lower on all subscales of the MacCAT-

T than patients who had mental capacity.(Curley et al., 2019c)

Di and Cheng (2013) used the semi-structured inventory for competence assessment
(SSICA), with a cut off score of >15/20. 28.1% were considered competent. They found

that those in employment were more likely to be competent to make decisions and the
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level of symptoms was the most important factor associated with competency to

consent.

Fernandez et al. (2017) used the MacCAT-T dimensional scores and compared with the
consultant’s opinion. On admission 37.5% lacked decision-making capacity (consultant
assessment) and had significantly lower MacCAT-T scores. This improved to 82.1% at
6 weeks and 94.6% at 12 weeks. The inpatients assessed as lacking mental capacity

showed a greater degree of impairment of global functioning and symptom severity.

Fraguas et al. (2007) used the CQ to assess competency to consent to psychiatric
hospitalisation and was repeated prior to discharge. Using a cut-off score of 8, 43.8%
lacked decision-making capacity on admission and 46.6% of these continued to lack
decision-making capacity at time of discharge. On admission, severity of the illness did

not predict improvement in mental capacity.

Grisso et al. (1997b) was the initial trial of the MacCAT-T and compared competency
in 40 psychiatric inpatients diagnosed with schizophrenia or schizoaffective disorder
with 40 matched community subjects without a mental illness. Hospitalised patients
scored significantly worse in understanding and reasoning than the community subjects.

Poor performance was associated with higher level of symptoms.

Grisso and Appelbaum (1995b) completed a study on 6 groups: patients hospitalised for
schizophrenia, major depression and ischaemic heart disease along with the 3 matched

community groups. They used what are now seen as the precursors to the MacCAT-T:
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understanding treatment disclosures (UTD), Perceptions of Disorder (POD) Thinking
Rationally About Treatment (TRAT) and Expressing a Choice (EC) to assess ability to
consent to treatment. Significant deficits were found in understanding, reasoning and
appreciation of illness in patients with schizophrenia and major depression but were

more pronounced in the those with schizophrenia.

Hoffman and Srinivasan (1992) assessed competence to consent to psychiatric treatment
using the four criteria set out in the Mental Health Act of Ontario. For a patient to be
competent they had to meet all four criteria. 35% were found to be competent; 48%
were totally incompetent (no criteria met) 17% were partially competent (met at least

one criterion and failed at least one)

Howe et al. (2005) used the MacCAT-T in inpatients with a diagnosis of schizophrenia,
schizoaffective disorder and bipolar affective disorder-and showed no significant
difference in MacCAT-T scores between the groups. Conceptual disorganisation and
poor attention were associated with mental incapacity. Negative symptoms and

hallucinations did not have a significant relationship with competency.

Jones et al. (1998) assessed competency to consent to treatment using the HCAT as a
screening test in an inpatient population diagnosed with chronic mental illness. 84%
were judged to be competent to consent to treatment meaning they scored >4/10 on the

HCAT.
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Kitamura et al. (1998) used the Structured Interview for Competency/Incompetency
Assessment Testing and Ranking Inventory (SICIATRI). While this study included both
psychiatric and medical inpatients, there were separate ratings for the psychiatric

population. All were voluntary and 76% were found to be competent.

Koren et al. (2005) used the MacCAT-T to assess competency to consent in first
episode of schizophrenia. Metacognitive rather than cognitive deficits per se were more

strongly associated with compromised mental capacity.

Lapid and colleagues (Lapid et al., 2003, Lapid et al., 2004) assessed mental capacity in
inpatients to consent to ECT and to establish if educational intervention had any impact
on their capacity. Participants were further categorized as geriatric (> 65 years) or
nongeriatric (< 65 years of age)(Lapid et al., 2004). The geriatric group scored slightly
lower on understanding, reasoning, and choice but higher on appreciation at baseline.
The depressed geriatric group showed adequate mental capacity to consent to ECT but
showed greater improvement in decisional capacity with education than the nongeriatric

group (Lapid et al., 2004).

Mandarelli et al. (2012) studied inpatients mental capacity to consent to treatment using
the MacCAT-T seeking to find out if there was an association between executive
functions and decision-making capacity. They found that poorer performance in the
MacCAT-T in understanding, appreciation, and expressing a choice was associated with

poor executive function.
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Mandarelli et al. (2014) used a cut-off criterion for decision-making capacity of scoring
below 50% on two or more of the four subscales of the MacCAT-T in 30 involuntary
and 30 matched voluntary inpatients. They found that 73% of involuntary and 30 % of

voluntary patients lacked decision-making capacity.

Mandarelli et al. (2018) assessed decision-making capacity in 131 involuntary patients
using the MacCAT-T. They used the criteria of having high treatment decision-making
capacity when patients scored >75% on the first 3 subscales of the MacCAT-T and the
maximum score for expressing a choice. 22% of this involuntarily detained population
showed high decision-making capacity. Patients with bipolar affective disorder
generally scored higher than those with schizophrenia spectrum disorder. Negative
symptoms were associated with poorer understanding of treatment. Positive symptoms

were associated with poorer ability to reason about and appreciate their disorder.

Melamed and colleagues, (Melamed et al., 1997b, Melamed et al., 1999) assessed
competency to consent in psychiatric inpatients using the CQ and assigning a cut-off
score of 33% or less meaning that they lacked the ability to consent. 34.9% therefore
lacked the ability to consent. Those who had previous hospitalisations scored higher
than those on their first admission (p<0.05) (Melamed et al., 1999). Association
between competency and insight was found but there was no significant difference in

age, sex, marital status, occupational status or diagnosis (Melamed et al., 1997b).

Owen and colleagues (Owen et al., 2008, Owen et al., 2009b, Owen et al., 2009a, Owen

et al., 2013) assessed decision-making capacity to consent to treatment using the
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MacCAT-T and clinical interview, as described by Cairns et al. (2005a). 200 inpatients
were assessed by both methods and 325 were assessed using binary clinical judgement
only. 60% lacked decision-making capacity. Manic episodes of bipolar affective
disorder and psychotic disorders were most strongly associated with incapacity and in
this population, insight was the best discriminator of mental capacity, however not in
non-psychotic disorders. In those with a psychotic disorder, cognitive performance did

not discriminate capacity status(Owen et al., 2009a).

A subsection of the psychiatry inpatient population (n=125) was compared with medical
inpatients. Appreciation was judged to be a better ‘test’ of decision-making capacity in

the psychiatry inpatient population (Owen et al., 2013).

In the population assessed using both methods (n=200) 24% were voluntarily admitted
but lacked mental capacity. These patients reported feeling more coerced and had higher

levels of treatment refusal than those with mental capacity (Owen et al., 2009b).

Paul and Oyebode (1999) assessed competence to consent to neuroleptic medication in
voluntary inpatients using the hierarchical Consent Rating Scale (CRS). When assessed
at a sophisticated level only two patients (5%) were able to give consent; that is, they
were able to understand relevant information, appreciate their own situation and

understood their treatment and consequences.

Raftard et al. (2020) aimed to validate the French version of the MacCAT-T with results

showing high internal consistency and a high degree of inter-rater reliability. They
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found correlation between MacCAT-T and clinical variables where DMC was
associated with insight, severity of psychotic symptoms and level of education but no

other sociodemographic variables.

Roth et al. (1982) used a Two-Part Consent Form to assess competency to consent to
ECT. The patients understanding of the nature, purpose, risks, benefits and alternatives
of the ECT, and whether the patient was aware of their right to withdraw from the
questionnaire were assessed. Patients who had a higher proportion of correct responses
were younger, had higher occupational status, were not psychotic, had education greater
than high school level, were able to work on the two-part consent form without help,
had consented to ECT, and were diagnosed as neurotic or without organic syndromes(p

< 0.01 on each of these variables)(Roth et al., 1982).

Seo et al. (2011) developed the Korean Tool of Competency to Consent to Psychiatric
Admission Treatment in Mentally I11 (KATOC) consisting of 22 questions of

understanding, appreciation, reasoning and expressing a choice. Estimated 1Q, insight
and MMSE scores were found to significantly correlate to understanding, appreciation

and reasoning.

Spencer et al. (2018) assessed mental capacity to make treatment decisions in inpatients
with schizophrenia and related psychoses using an ‘expert judgement’ clinical
assessment based on the MCA 2005 criteria guided by the MacCAT-T giving a binary
outcome for mental capacity. 31% lacked decision-making capacity for treatment. Lack

of insight was most associated with a lack of decision-making capacity for treatment
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(p=0.001). Sociodemographic variables did not affect mental capacity for treatment

decisions.

Tor et al. (2020) assessed decision-making capacity based on the principles in the
Singapore Mental Capacity Act which looks at the 4 key factors of the ability of the
patient to understand the information, to weigh up the information, to remember the
information and to communicate the decision. 75.1% of 175 patients lacked mental
capacity. Those who lacked decision-making capacity overall had poorer cognitive and

global functioning pre ECT but higher self-rated quality of life.

Vollmann et al. (2003) compared the assessment of competence of the MacCAT-T
using the cut -off scores with clinical assessment in inpatients with dementia (scores
separated), depression and schizophrenia. Patients with schizophrenia were more
impaired than those with depression. Substantially more patients had impaired
competency when assessed using the MacCAT-T compared to the clinical assessment
(20.0 v. 2.9% of patients with depression, 53.5 v. 18.4% of patients with schizophrenia).

No statistically significant differentiating sociodemographic factors were found.

Wong et al. (2005) assessed mental capacity in inpatients with a diagnosis of
schizophrenia using the MacCAT-T. Positive and negative symptoms, in particular lack
of insight and judgment, unusual thought content, difficulty in abstract thinking, and
conceptual disorganization, were found to be correlated with performance in decision-
making abilities, as were cognitive deficits. Negative treatment attitude and decision-

making impairments were related to nonadherence to medication.
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3.4. Discussion

The primary aim of this systematic review was to ascertain the prevalence of mental
capacity to make treatment decisions in those admitted to a psychiatric unit and, where
separated within studies, to establish the prevalence of voluntary and involuntary
patients who lack decision-making capacity. While it was not possible to group the
findings mathematically due to the heterogeneity of the studies, it is clear from the rates
highlighted in Table 3.3 that most psychiatry inpatients had mental capacity to make
treatment decisions. Unfortunately, there is a paradoxical situation of concern where
large portions on voluntary patients lack mental capacity, and some involuntarily
detained patients have decision-making capacity. All 8 studies which reported separate
figures for mental capacity in voluntary and involuntary patients had a proportion of
detained patients who possessed mental capacity. This ranged from 7.7% (Curley et al.,

2019c) to 42% (Beckett and Chaplin, 2006).

At present in Ireland for a person to be admitted on a voluntary basis they are not
required to have decision-making capacity, and a lack of mental capacity is not in the
criteria for an involuntary admission under the MHA 2001. Similarly, in England and
Wales prior to the enactment of the MCA 2005, informal admission was often
facilitated for non-objecting patients who lacked capacity (Owen et al., 2009b).
However, in HL v The UK (2005) these restrictions were deemed to be a deprivation of
liberty and in breach of the European Convention on Human Rights (Owen et al.,
2009b). Subsequently the Mental Capacity Act was amended in 2007 to provide
deprivation of liberty safeguards. There is, therefore, an urgent need for legislative
clarity in Ireland regarding the ‘voluntary’ psychiatry patient who lacks decision-

making capacity in relation to admission. The Mental Health (Amendment) Act 2018
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will define a voluntary patient as one with capacity to consent to an admission once
commenced. This and other recommendations in the report of the expert group on the
review of the MHA 2001 (Department of Health, 2015) are detailed in chapter one and

in a published paper by the author (Curley et al., 2019c¢).

The next aim of the review was to address if there were studies comparing dimensional
scores (measured using tools such as the MacCAT-T) and a binary clinical judgement.
Eight studies used both the MacCAT-T and legal criteria (Owen et al., 2013, Owen et
al., 2009b, Owen et al., 2008, Owen et al., 2009a, Cairns et al., 2005a, Cairns et al.,
2005b, Curley et al., 2019c¢, Spencer et al., 2018) but only 2 papers reported on the
direct correlation between the two methods (Curley et al., 2019c, Cairns et al., 2005b),
with one study reporting correlation between MacCAT-T and clinical judgement
(Fernandez et al., 2017). Two studies showed no correlation between MacCAT-T and
clinical judgement (Vollmann et al., 2003, Aydin Er and Sehiralti, 2014). These mixed
results could be related to the heterogeneity of the studies populations, differing
jurisdictions and definitions of competency. In the absence of a consistent approach to
the assessment of decision-making capacity, which was evident in this review,
psychiatry in particular remains vulnerable to being seen as not protecting the rights
and autonomy of those who suffer from mental illness (Hoffman and Srinivasan, 1992).
However, in more recent years there has been a significant move towards functional
assessment of capacity where it is assessed as issue specific and time specific.
Standardised tools such as the MacCAT-T can help structure clinical and legal
assessments. For example, the strong correlation found by Curley et al. (2019¢) between
the MacCAT-T (i.e. clinical criteria) and assessments of mental incapacity for treatment

decisions based on Ireland's Assisted Decision-Making (Capacity) Act 2015 (i.e. legal
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criteria), suggests that the MacCAT-T could reasonably be used in clinical practice
assisting assessments of mental incapacity based on legal criteria (Curley et al., 2019c).

Cairns et al. (2005b) had similar findings.

It was reassuring to find three studies reporting on categorical mental capacity, detailing
the prevalence of full, partial or lack of mental capacity (Curley et al., 2019b, Hoffman
and Srinivasan, 1992, Aydin Er and Sehiralti, 2014). This categorisation reflects the
move towards decision-making supports to aid those who lack full mental capacity to
make autonomous decisions where possible. Hoffman and Srinivasan (1992) found that
48% lacked mental capacity but 17% had partial mental capacity while Curley et al.
(2019b) found that a substantial proportion (50.7%) of psychiatry inpatients had partial
mental capacity; and Aydin Er and Sehiralti (2014) found that 18% had partial
competency when assessed by physician, 22.9% had partial competency when assessed

by nurses, and 23.1% had partial competency when assessed by the patients relatives.

In Ireland the Assisted Decision-Making (Capacity) Act 2015 now outlines a range of
supports as described in chapter 1 to assist this group who lack or have partial mental
capacity, with supports including “decision-making assistants”, “co-decision-makers”
(joint decision-makers) and “decision-making representatives” (substitute decision-
makers) (Kelly, 2017). Decision-making supports aim to optimise mental capacity and
increase autonomy among persons with diminished mental capacity through their
graduated approach to providing support (Curley et al., 2019b). Further research studies

in Ireland and other jurisdictions on categorical mental capacity would help to clarify

the extent of the future requirements for decision-support services.
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Next this review looked for any demographic factors which were associated with having
mental capacity to make treatment decisions in those admitted to a psychiatric hospital.
There were few studies which reported significant associations. However, there were
mixed findings for association with age and educational level, but there was no
association between gender and mental capacity. It is worth noting that many studies
did not report on any associations. Other factors, while not specifically reviewed in this
paper, are much more consistently associated with decision-making capacity, these

include psychosis, severity of illness and lack of insight.

Strengths and Limitations:

There were strengths and limitations to this review. Only 9 studies were rated as high
quality using the CASP checklist (diagnostic test study). Methods and tools used to
assess mental capacity were clear and validated in most cases, and populations for
inclusion were well described. However, participation rates were often not addressed,
with few studies giving details about non-participants more often choosing a
convenience sample as previously reported by Okai et al. (2007). This leaves a risk of
selection bias. Studies included were limited to the English language with the potential
of missing some important international papers. Many of the studies reported in this
review had small samples and therefore there is a risk that associations may be missed

or exaggerated as a result.

There was a large variation in the estimates of mental capacity between the studies. This
is likely to have been due to the range of tools used to assess capacity, differing legal

criteria and the heterogeneity of the study populations.
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To conclude, this review provides a comprehensive synthesis of the results of studies
examining mental capacity for treatment decisions in the psychiatry inpatient
population. It found that most psychiatry inpatients have mental capacity to make
treatment decisions. This is an important finding as, while capacity should be presumed,
there is often stigma surrounding mental health and mental incapacity may be

presumed.

Although there may be impairments in the decision-making capacity of some with
mental illness, they should still be encouraged and facilitated to make autonomous
decisions where possible. For example, there remains a significant proportion of
psychiatry inpatients, especially those detained involuntarily, who lack mental capacity
and would benefit from decision-making supports such as those set out in the Assisted
Decision-Making (Capacity) Act 2015. Regarding the voluntary patients who passively
acquiesce to admission yet lack mental capacity, this could be regarded as unlawful by
way of a deprivation of the patients right to liberty. Clearly the legislation in Ireland

needs to be updated to address these matters.
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Table 3.1 - Embase Search

1.("patient decision making'/exp OR 'decision making'/exp)

2. ((Patient®* OR making OR treatment®* OR involuntar* OR voluntar* OR
Competenc* OR capacit* OR incapacit*) NEAR/4 (Decide? OR decision? OR

decision-making)):ti,ab

3.#1 OR #2

4. ('competence'/exp OR 'mental capacity'/exp OR 'patient attitude'/exp)

5. (capacit* OR Competenc* OR ability OR inability ):ti,ab

6.#4 OR #5

7. 'mental patient'/exp OR 'mental disease'/exp OR 'mental deficiency'/exp OR
'mental health care'/exp OR 'psychiatric treatment'/exp OR 'psychiatry'/exp OR

'psychiatric department'/exp OR "'mental hospital'/exp

8. ((Psychiatric OR psychiatry OR mental) NEAR/3 (patient* OR in-patient* OR

inpatient*)):ti,ab

9. #7 OR #8

10. 'informed consent'/exp OR 'treatment refusal'/exp

11. ((Informed OR patient* OR capacity OR Competenc*) NEAR/3 consent*):ti,ab

12. (Consent NEAR/3 treatment™):ti,ab

13. (Refus* NEAR/3 (treatment® OR medication* OR Competenc*)):ti,ab

14. #10 OR #11 OR #12 OR #13

15. #3 AND #6 AND #9 AND #14
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Table 3.2 — Results: CASP Diagnostic Study Checklist- Assessment of Quality

Study

Was there a comparison
with appropriate
reference standard?

Did all the patients get
the diagnostic test and
reference standard?

Assessment of Quality

(2018)

1.Applebaum, Yes precursors to MacCAT- | No Medium
Applebaum and T All got diagnostic test
Grisso (1998) not reference standard
2. Aydin Er & Yes Yes High
Sehiralti (2014)
3.Bean et al (1994, Yes Yes High
1996)
4.Beckett & Chaplin No No. Did not use a Medium
(2006) validated tool
5.Bilanakis et al. Yes No Used MacCAT-T Medium
(2013) only
6. Bilanakis et al. Yes No. Used MacCAT-T Medium
(2017) only
7.Billick et al. (1996) | Yes No (CQ and forensic High
psychiatric interview)
8. Cairns et al.(2005) Yes Yes High
9. Curley et al. Yes Yes ( Curley et al., Medium(Curley et al., 2019a)
2019c¢) Medium(Curley et al., 2019b)
High(Curley et al., 2019c¢)
10. Di & Cheng Used SSICA only No Medium
(2013)
11. Fernandez, Yes Yes High
Kennedy & Kennedy.
(2017)
12. Fraguas et al. CQ only No Medium
(2007)
13.Grisso, Medium
Appelbaum, & Hill-
Fotouhi. (1997)
14. Grisso & Medium
Applebaum (1995)
15. Hoffman & No No. Used 4 criteria of Low
Srinivasan (1992) Mental Health Act of
Ontario only
16. Howe et al. (2005) | No . MacCAT-T only No Medium
17. Jones et al. (1998) | No. HCAT only No Medium
18. Kitamura et al. No. SICISTRI only No Medium
(1998)
19. Koren et al. Yes No. MacCAT-T only Medium
(2005)
20. Lapid et al. Yes No. MacCAT-T only Medium
(2003,2004)
21. Mandarelli et al. Yes No. MacCAT-T only Medium
(2012)
22. Mandarelli et al. Yes No. MacCAT-T only Medium
(2014)
23. Mandarelli et al. Yes No. MacCAT-T only Medium
(2018)
24. Melamed et al. CQ only No Medium
(1997, 1999)
25. Owen et al. (2008, | Yes Yes High
2009, 2013)
26. Paul & Oyebode CRS only No Medium
(1999)
27. Raffard et al. Yes No MacCAT-T only Medium
(2021)
28. Roth et al. (1982) | Yes No Medium
29. Seo et al. (2011) KATOC only No Medium
30. Spencer et al. Yes Yes High
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Study

Was there a comparison
with appropriate
reference standard?

Did all the patients get
the diagnostic test and
reference standard?

Assessment of Quality

31. Tor et al. (2020) No No. Singapore Mental Low
Health Act only

32. Vollmann et al. Yes Yes High

(2003)

33. Wong et al. Yes No MacCAT-T only Medium

(2005)
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summary of the

Table 3.3 - Systematic Review Summary of included studies

methods of assessing mental capacity
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Chapter 4

Results: Quantitative Study of Capacity to
Consent to Treatment in Psychiatry

Inpatients
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4. Results: Quantitative Study of Capacity to Consent to Treatment in
Psychiatry Inpatients

4.1. Introduction

The results of this work have been published in 3 papers (Curley et al., 2019a, Curley et
al., 2019b, Curley et al., 2019c¢). Large sections of this chapter are taken directly from
these papers. Firstly, to ascertain how the results were obtained, a brief recap on the
statistics used for analysis is provided. Data were analysed using IBM SPSS Statistics

23.

The Student t and Chi Square tests were used for bi-variable analysis as appropriate.
Student t-test was used to compare scores on subscales of the MacCAT-T between
patients who had mental capacity for treatment decisions according to the Assisted

Decision-Making (Capacity) Act 2015 and those who did not.

A multi-variable linear regression analysis was generated with MacCAT-T score as the
dependent variable for the analysis. Independent variables were gender, age, marital
status, employment status, ethnicity, admission status at time of assessment, clinical
diagnosis and psychiatry unit in which the person was admitted. The p value of 0.05
was divided by the number of variables in the analysis in order to correct for multiple
testing. With the § variables taken into account, statistical correction for multiple testing
would reduce the threshold for statistical significance from p < or equal to 0.05 to p < or

equal to 0.0062 (i.e., p < or equal to 0.05/8).
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A multi-variable binary logistic regression model was generated with mental capacity
for treatment decisions as per the Assisted Decision-Making (Capacity) Act 2015 as the
dependent variable and gender, age, marital status, employment status, ethnicity,
admission status, primary diagnosis and psychiatry unit of admission (Tallaght Acute
Psychiatry Unit, Drogheda Department of Psychiatry, St Brigid’s Hospital (Ardee) or
Blanchardstown Department of Psychiatry) as the independent variables. Again, with
statistical correction for multiple variables (eight) the threshold for statistical

significance was reduced to p < or equal to 0.0062.

A multi-variable regression model was also generated with mental capacity (lack
of/partial/full mental capacity) as the dependent variable for the analysis. Independent
variables were again gender, age, marital status, employment status, ethnicity,
admission status at time of assessment, clinical diagnosis and psychiatry unit in which
the person was admitted. Similarly with 8 variables, to correct for multiple testing, the
threshold for statistical significance was reduced to p < or equal to 0.0062 (i.e., p < or

equal to 0.05/8).

The model was tested for multicollinearity, which is when two or more variables are so
closely related to each other that the model cannot reliably distinguish the independent

effects of each. To achieve this, we calculated a “tolerance value” for each independent
variable; tolerance values below 0.25 indicate possible multicollinearity, and tolerance

values below 0.10 indicate significant problems with multicollinearity (Katz, 1999).

There were no missing data.
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4.2.  Sample characteristics of study population

The sample characteristics of the study have been described in three published papers
(Curley et al., 2019a, Curley et al., 2019b, Curley et al., 2019¢). Two-hundred and
fifteen patients participated across the four psychiatry inpatients units studied: 62
patients in the Tallaght Acute Psychiatry Unit (28.8%); 59 in Drogheda Department of
Psychiatry (27.4%); 13 in St Brigid’s Hospital, Ardee (6.0%); and 81 in

Blanchardstown Department of Psychiatry (37.7%).

A small majority of participants (58.1%; n=125) were male. Mean age was 46.2 years
(standard deviation [SD]: 17.2). Almost three quarters of participants (74.0%; n=159)
were never married; 14.4% (n=31) were married; 7.0% (n=15) separated or divorced;
and 4.7% (n=10) widowed. Majorities were unemployed (64.2%; n=138) and of Irish
ethnicity (87.0%; n=187). The most common primary diagnoses were schizophrenia and
related disorders (42.8%; n=92) followed by affective disorders (36.7%; n=79),
psychoactive substance misuse disorders (including alcohol) (7.9%; n=17), neurotic
disorders (7.0%; n=15), personality disorders (3.3%; n=7) and others (2.3%, n=5)

(Curley et al., 2019a).

A majority of inpatients were voluntary patients at the time of the study (81.9%;
n=176). Voluntary and involuntary patients did not differ in terms of age (mean: 46.9
years, SD 17.1, and 43.0, SD 17.1, respectively; t=1.291, p=0.202), gender, marital
status, employment status or psychiatry inpatient unit in which they were admitted, but

involuntary patients were more likely to be non-Irish and have a primary diagnosis of
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schizophrenia or a related disorder (Curley et al., 2019a). The characteristics of the

voluntary and involuntary study population are summarised in Table 4.1.

The mean MacCAT-T score for the entire sample (n=215) was 14.13 (SD: 6.34). The
distribution of total MacCAT-T scores for mental capacity for treatment decisions was
skewed to the left, with a median value of 17.6 (inter-quartile range [IQR]: 7.65-19.5,

with a higher score indicating greater mental capacity) (Curley et al., 2019a).
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Table 4.1 - Characteristics of voluntary and involuntary psychiatry inpatients
included in the study in four adult psychiatry inpatient units in Ireland (Curley et
al., 2019a)

Variable Voluntary | Involuntary Statistic
inpatients | inpatients
n=176 n=39 Chi p
n (%) n (%) Square
Gender Male 102 (58.0) 23 (59.0) 0.014 0.907
Female 74 (42.0) 16 (41.0)
Marital status | Never married 129 (73.3) 30(76.9) 2918 0.404
Married 24 (13.6) 7(17.9)
Separated or 13 (7.4) 2(5.1)
divorced
Widowed 10 (5.7) 0 (0)
Employment Unemployed 110 (62.5) 28 (71.8) 1.200 0.273
status
Employed 66 (37.5) 11(28.2)
Ethnicity Irish 158 (89.8) 29 (74.4) 6.696 0.010
Non-Irish 18 (10.2) 10 (25.6)
Primary Schizophrenia and 66 (37.5) 26 (66.7) 13.741 0.017
diagnosis related disorders
Affective disorders 68 (38.6) 11(28.2)
Psychoactive 15 (8.5) 2(5.1)
substance misuse
disorders
Neurotic disorders 15 (8.5) 0 (0)
Personality 7 (4.0) 0(0)
disorders
Other disorders 5(2.8) 0(0)
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Variable Voluntary | Involuntary Statistic
inpatients | inpatients
n=176 n=39 Chi P
n (%) n (%) Square
Psychiatry unit | Tallaght Acute 48 (27.3) 14 (35.9) 4.135 0.247
in which the Psychiatry Unit
person was
Drogheda 47 (26.7) 12 (30.8)
admitted
Department of
Psychiatry
St Brigid’s Hospital, | 13 (7.4) 0 (0)
Ardee
Blanchardstown 68 (38.6) 13 (33.3)

Department of

Psychiatry

4.3. Clinical and demographic correlates of mental capacity for treatment
decisions (MacCAT-T)

On bi-variable testing, mental capacity was inversely correlated with age (Spearman’s
=-0.192, p=0.005) and significantly associated with being employed, voluntary
admission status and having a primary diagnosis other than schizophrenia or a related
disorder (Table 4.2) (Curley et al., 2019a). On multi-variable linear regression analysis,
mental capacity was significantly associated with, in order of strength of association,
voluntary admission status, being employed, having a primary diagnosis other than
schizophrenia or a related disorder, and younger age (Table 4. 3) (Curley et al., 2019a).
Taking into account the statistical correction for multiple testing which reduced the
threshold for statistical significance from p < or equal to 0.05 to p < or equal to 0.0062
made no difference to the results. That is age, employment status, admission status at
time of assessment, and primary diagnosis remained significant. This model was

statistically significant (p<<0.001) and accounted for 44.4% of the variance in mental
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capacity between participants. All tolerance values were greater than 0.25 indicating no

problems with multicollinearity.
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Table 4.2 - Bi-variable analysis of demographic and clinical correlates of mental
capacity for treatment decisions among voluntary and involuntary patients in four
adult psychiatry inpatient units in Ireland (Curley et al., 2019a)

Variable Median Statistic
mental
capacity score | Test p
(inter-quartile | gtatistic
range)
Gender Male 17.00 (7.5250- Mann- 0.177
19.30) Whitney U:
Female 18.45 (7.9625- 20190
19.50)
Marital status Never married 17.50 (7.40-19.5) | Kruskal- 0.974
Married 17.25 (7.55-19.5) Wallis:
0.221
Separated or 18.2 (14.5-19.1)
divorced
Widowed 17.5 (5.8125-
19.1250)
Employment Unemployed 16.3 (6.3250- Mann- <0.001
status 19.0) Whitney U:
Employed 19.0 (15.750- 69200
19.50)
Ethnicity Irish 18.0 (8.10-19.50) | Mann- 0.163
Whitney U:
2190.50
Non-Irish 14.3250 (6.3875-
19.0650)
Admission Voluntary 18.6750 (14.5125- | Mann- <0.001
status 19.50) Whitney U:
Involuntary 6.0 (4.50-8.80) 5340




Variable Median Statistic
mental
capacity score | Test p
(inter-quartile | gtatistic
range)
Primary Schizophrenia and 9.00 (5.50- Kruskal- <0.001
diagnosis related disorders 17.575) Wallis:
43.884
Affective disorders 19.0 (16.50-
19.50)
Psychoactive 19.0 (17.850-
substance misuse 19.50)
disorders
Neurotic disorders 19.50 (17.30-
19.50)
Personality 19.50 (19.0-20.0)
disorders
Other disorders 16.10 (8.0-18.80)
Psychiatry unit | Tallaght Acute 16.25 (2.4375- Kruskal- 0.048
in which the Psychiatry Unit 19.50) Wallis: 7.90
person was
Drogheda 18.30 (6.0-19.30)
admitted

Department of

Psychiatry

St Brigid’s Hospital,
Ardee

9.550 (2.6250-
17.50)

Blanchardstown
Department of
Psychiatry

18.60 (9.4250-
19.50)

159
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Note: Mental capacity for treatment decisions was assessed using the MacArthur
Competence Assessment Tool for Treatment (MacCAT-T) with a range from 0 to 20 (a

higher score indicating greater mental capacity) (see text for more details).
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Table 4.3 - Linear regression analysis of demographic and clinical correlates of
mental capacity for treatment decisions among voluntary and involuntary patients
in four adult psychiatry inpatient units in Ireland (Curley et al., 2019a)

person was admitted

Independent variables B Standard | P* Tolerance
error value ?

Gender -1.238 0.680 0.070 0.959
Age -0.105 0.023 <0.001 0.692
Marital status 0.505 0.480 0.294 0.707
Employment status 2.542 0.737 0.001 0.866
Ethnicity -1.867 1.116 0.096 0.765
Admission status at time of -8.067 0.897 <0.001 0.903
assessment

Primary diagnosis 0.812 0.292 0.006 0.872
Psychiatry unit in which the 0.222 0.216 0.304 0.870

Note: This table presents a linear regression analysis of mental capacity for treatment

decisions, with mental capacity score (range: from 0 to 20, with a higher score

indicating greater mental capacity) as per the MacArthur Competence Assessment Tool

for Treatment (MacCAT-T) as the dependent variable; r*=44.4%; p<0.001.

 All tolerance values were greater than 0.25 indicating no problems with

multicollinearity (Katz, 1999).

* statistical correction for multiple testing reduces the threshold for statistical

significance from p < or equal to 0.05 to p < or equal to 0.0062. In this case, age,
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employment status, admission status at time of assessment, and primary diagnosis

remain significant; i.e. no change by using this lower threshold.

4.4. Clinical and demographic correlates of mental capacity for treatment
decisions using legal criteria (Assisted Decision-Making (Capacity) Act 2015)
Seventy-five (34.9%) participants lacked mental capacity for treatment decisions using
the criteria in the Assisted Decision-Making (Capacity) Act 2015. Thirty-nine (52%) of
psychiatry inpatients who lacked capacity for treatment decisions were voluntary.
Multi-variable binary logistic regression analysis showed that patients who lacked
mental capacity under the 2015 Act were more likely to be involuntary patients;
unemployed; diagnosed with schizophrenia or a related disorder; and older (p<<0.05 in
all cases; Table 4.5) (Curley et al., 2019c). However, when taking into account the
statistical correction for multiple testing which reduced the threshold for statistical
significance from p < or equal to 0.05 to p < or equal to 0.0062, this left that only
involuntary admission status and a diagnosis of schizophrenia or related disorder
remained significant. Older age (p=0.012) and being unemployed (p=0.02) were no
longer statistically associated with mental incapacity. Together, these factors accounted
for 40.7% of the variance in mental capacity between participants. There was no
statistically significant association between mental capacity and gender, marital status,
ethnicity or psychiatry unit to which the patient was admitted even when using the
higher threshold of p < or equal to 0.05. All tolerance values were greater than 0.25

indicating no problems with multicollinearity in the model.
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A small minority of four patients (5.3%) met all four criteria for mental incapacity
according to the 2015 Act; i.e. they were unable to understand the relevant information,
retain it, weigh it up and communicate a decision. Among the 75 patients who lacked
mental capacity, 48 (64.0%) were unable to understand or retain the information; 75
(100%) were unable to weigh up the information; and four (5.3%) were unable to

communicate a decision.

The distribution of total MacCAT-T scores was non-normal (skewed to the left) with a
median value of 17.6 (inter-quartile range: 7.65-19.5). Mean MacCAT-T score among
patients who had mental capacity according to the 2015 Act was significantly higher
than that for those who lacked mental capacity (18.53, SD: 1.58 versus 5.93, SD: 2.62;
=43.874, p<0.001) but it should be noted that even if a participant had a high overall
MacCAT-T score they could still lack mental capacity if they performed poorly on a
single subscale. Patients with mental capacity according to the 2015 Act, however,
scored significantly higher on all sub-scales of the MacCAT-T compared to those

without capacity (p<0.01 in all cases; Table 4.6) (Curley et al., 2019c).

No patient was deemed to lack mental capacity solely owing to communication
problems and no additional supports were required for communication in the study apart

from addressing patients using clear, short sentences, which we did for all patients.
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Table 4.4- Psychiatry hospital inpatients in Ireland in whom mental capacity for
treatment decisions was assessed as per the Assisted Decision-Making (Capacity)
Act 2015. Values are numbers (percentages) unless stated otherwise (Curley et al.,

2019c¢)
Variables All patients Mental capacity status as per the
(n=215) Assisted Decision-Making
(Capacity) Act 2015
Has mental Lacks mental
capacity capacity
(n=140) (n=75)
Gender Women 90 (41.9) 64 (45.7) 26 (34.7)
Men 125 (58.1) 76 (54.3) 49 (65.3)
Mean (SD) age (years) 46.22 (17.1) 45.04 (16.62) 48.41 (18.01)
Marital status | Never married 159 (74) 100 (71.4) 59 (78.7)
Married 31 (14.4) 21 (15) 10 (13.3)
Divorced or separated 15(7) 12 (8.6) 3(4)
Widowed 10 (4.7) 7(5) 3(4)
Employment Employed 77 (35.8) 61 (43.6) 16 (21.3)
status
Unemployed 138 (64.2) 79 (56.4) 59 (78.7)
Ethnicity Irish 187 (87) 125 (89.3) 62 (82.7)
Non-Irish 28 (13) 15 (10.7) 13 (17.5)
Admission Voluntary 176 (81.9) 137 (97.9) 39 (52)
Status
Involuntary 39 (18.1) 3(2.1) 36 (48)
Primary Schizophrenia and related 92 (42.8) 37 (26.4) 55 (25.6)
diagnosis disorders
Affective Disorders 79 (36.7) 63 (45) 16 (21.3)
Psychoactive substance 17 (7.9) 14 (10) 3(4)
misuse disorders
Neurotic disorders 15(7) 15 (10.7) 0(0)
Personality disorders 7(3.3) 7(3.3) 0(0)
Other disorders 5(2.3) 4(2.9) 1(1.3)
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Variables All patients Mental capacity status as per the
(n=215) Assisted Decision-Making
(Capacity) Act 2015
Has mental Lacks mental
capacity capacity
(n=140) (n=75)
Psychiatry Tallaght Acute Psychiatry 62 (28.8) 37 (26.4) 25(33.3)
unit in which Unit
the person
was admitted Drogheda Department of 59 (27.4) 39 (27.9) 20 (26.7)
Psychiatry
St Brigid’s Hospital, Ardee 13 (6) 6(4.3) 7(9.3)
Blanchardstown 81 (37.7) 58 (41.4) 23 (30.7)

Department of Psychiatry
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Table 4.5 - Binary logistic regression analysis of mental capacity status as per the
Assisted Decision-Making (Capacity) Act 2015 in psychiatry hospital inpatients in

Ireland (Curley et al., 2019c).

Binary logistic regression analysis of mental

capacity status as per the Assisted Decision-

Psychiatry unit in which the
person was admitted

Variables Making (Capacity) Act 2015*

B P2
Gender -0.721 0.087
Mean (SD) age (years) -0.033 0.012
Marital status 0.060 0.828
Employment status 1.179 0.020
Ethnicity -0.341 0.621
Admission Status -3.894 <0.001
Primary diagnosis 0.877 0.002
0.059 0.648

Notes

* Binary logistic regression analysis of mental capacity for treatment decisions with

mental capacity status (yes/no) as per the Assisted Decision-Making (Capacity) Act

2015 as the dependent variable; r*=40.7%

% statistical correction for multiple testing reduces the threshold for statistical

significance from p < or equal to 0.05 to p < or equal to 0.0062. In this case only

admission status at time of assessment and primary diagnosis remained significant.

Older age and being unemployed no longer show a statistically significant association

with mental incapacity.
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Table 4.6 - Relationship between mental capacity for treatment decisions in
psychiatry inpatients in Ireland assessed using (a) legislation (Ireland’s Assisted
Decision-Making (Capacity) Act 2015) and (b) a semi-structured clinical interview
(MacArthur Competence Assessment Tool for Treatment). Values are numbers

(standard deviation) (Curley et al., 2019c).

MacArthur MacCAT-T MacCAT-T sub-scale scores (rated from 0 Student z-test
Competence sub-scale to 2, with higher scores indicating greater comparing
Assessment mental capacity) MacCAT-T sub-
Tool for All patients | Patients with | Patients scale scores in
Treatment (n=215) mental without patients with and
(MacCAT-T) capacity as mental without mental
scale per the capacity as | capacity as per
Assisted per the the Assisted
Decision- Assisted Decision-Making
Making Decision- (Capacity) Act
(Capacity) Making 2015
Act 2015 (Capacity) T P
(n=140) Act 2015
(n=75)
Understanding | Disorder 1.48 (0.71) 1.88 (0.37) 0.73 (0.55) 18.163 | <0.001
Treatment 1.63 (0.56) 1.86 (0.29) 1.19 (0.67) 10.242 | <0.001
Benefit/risks 1.15 (0.60) 1.42 (0.43) 0.67 (0.54) 11.134 | <0.001
Summary 4.26 (1.60) 5.12 (0.70) 2.60 (1.47) 17.338 | <0.001
Appreciation Disorder 1.29 (0.87) 1.82(0.41) 0.26 (0.50) 24.569 | <0.001
Treatment 1.36 (0.84) 1.88 (0.35) 0.39 (0.59) 23.280 | <0.001
Summary 2.64 (1.61) 3.71 (0.58) 0.64 (0.82) 31.882 | <0.001
Reasoning Consequential 1.33 (0.91) 1.92 (0.34) 0.17 (0.42) 33.175 | <0.001
Comparative 1.31(0.91) 1.94 (0.32) 0.20 (0.43) 33.206 | <0.001
Generate 2.45(1.79) 3.61 (0.86) 0.27 (0.70) 28.873 | <0.001
consequences
Logical 1.42 (0.85) 2 (0) 0.33 (0.53) 37.392 | <0.001
consistency
Summary 5.27(3.39) 7.95 (0.30) 0.46 (1.18) 55.352 | <0.001
Expressing a choice 1.96 (0.27) 2.00 (0.00) 1.89 (0.45) 2.795 0.006
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4.5. Categorical mental capacity using MacCAT-T cut-off scores (Curley et al.,
2019b)

The final analysis involved the assessments of categorical mental capacity where the
clinical relevance of the MacCAT-T scores were optimised by determining the
proportions of patients with (a) no mental capacity, (b) partial mental capacity and (c)
full mental capacity; the results of which were published by Curley et al. (2019b).
Overall, 1.9% of participants (n=4) lacked mental capacity for treatment decisions;
50.7% (n=109) had partial mental capacity; and 47.4% (n=102) had full mental
capacity. With respect to the ability to understand information about diagnosis and
treatment, 10.7% of participants (n=23) lacked this ability; 38.6% (n=83) had partial
ability; and 50.7% (n=109) had full ability. In relation to appreciation, 28.8% (n=62)
lacked the ability to appreciate information relating to their disorder and its treatment;
8.8% (n=19) had partial ability; and 62.3% (n=134) had full ability. In relation to
reasoning, 34% (n=73) lacked the ability to reason; 6.5% (n=14) had partial ability; and
59.5% (n=128) had full ability. Only 1.9% (n=4) lacked the ability to express a choice;
none had partial ability; and 98.1% had full ability. These proportions did not differ
between female and male participants on bi-variable testing (Table 4.7) (Curley et al.,

2019b).

The scoring methodology meant that all participants deemed to have full mental
capacity for treatment decisions (n=102) had full ability to understand and appreciate
relevant information, reason and express a choice. All four participants who lacked
mental capacity lacked all four abilities; i.e. lacked the ability to understand, appreciate,

reason and express a choice.
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Among participants deemed to have partial mental capacity (n=109); 17.4% (n=19)
lacked the ability to understand the information; 76.1% (n=83) had partial ability; and
6.4% (n=7) had full ability. In relation to appreciation, 53.2% (n=58) lacked the ability
to appreciate information relating to their disorder and its treatment; 17.4% (n=19) had
partial ability; and 29.4% (n=32) had full ability. In relation to reasoning, 63.3% (n=69)
lacked the ability to reason; 12.8% (n=14) had partial ability; and 23.9% (n=26) had full
ability. All participants with partial mental capacity had full ability to express a choice

(Curley et al., 2019b).

Again, in this multi-variable regression analysis with 8 variables, statistical correction
for multiple testing would reduce the threshold for statistical significance to p < or equal
to 0.0062. Therefore, in this case on multi-variable regression analysis, greater mental
capacity was significantly associated with, in order of strength of association, voluntary
admission status, being employed and younger age (Table 4.8) (Curley et al., 2019b).
Using this higher threshold for statistical significance we lose ethnicity (p=0.014) and
gender (p=0.041). Gender would have only shown borderline statistically significant
association between greater mental capacity and female gender on multi-variable testing

(p=0.041) without this correction.

The regression model was statistically significant (p<0.001) and the variables included
together accounted for 27.6% of the variance in mental capacity between participants.
All tolerance values were greater than 0.25, indicating no problems with

multicollinearity (Curley et al., 2019b).



Table 4.7 - Characteristics of female and male psychiatry inpatients included in the

study of categorical mental capacity for treatment decisions in four adult

psychiatry inpatient units in Ireland (Curley et al., 2019b).

capacity

Variable Female Male Statistic
inpatients inpatients
Chi p
n=90 n=125 Square
n (%) n (%)
Marital status Never married 59 (65.6) 100 (80.0) 6.700 0.082
Married 19 (21.1) 12 (9.6)
Separated or 7(7.8) 8(6.4)
divorced
Widowed 5(5.6) 5(4.0)
Employment Unemployed 56 (62.2) 82 (65.6) 0.260 0.610
status
Employed 34 (37.8) 43 (34.4)
Ethnicity Irish 80 (88.9) 107 (85.6) 0.500 0.480
Non-Irish 10 (11.1) 18 (14.4)
Primary diagnosis | Schizophreniaand | 31 (34.4.) 61 (48.8) 13.529 0.019
related disorders
Affective disorders | 44 (48.9) 35(28.0)
Psychoactive 3(3.3) 14 (11.2)
substance misuse
disorders
Neurotic disorders | 6 (6.7) 9(7.2)
Personality 4 (4.4) 3(24)
disorders
Other disorders 2(2.2) 3(124)
Admission status Voluntary 74 (82.2) 102 (81.6) 0.014 0.907
Involuntary 16 (17.8) 23 (18.4)
Mental capacity Lacks mental 1(1.1) 3(2.4) 2.407 0.300
(total) capacity
Partial mental 41 (45.6) 68 (54.4)
capacity
Full mental 48 (53.3) 54 (43.2)
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Variable Female Male Statistic
inpatients inpatients
Chi P
n=90 n=125 Square
n (%) n (%)
Mental capacity Lacks mental 9 (10) 14 (11.2) 3.234 0.198
(understanding) capacity
Partial mental 29 (45.6) 54 (43.2)
capacity
Full mental 52 (57.8) 57 (45.6)
capacity
Mental capacity Lacks mental 25 (27.8) 37 (29.6) 1.145 0.564
(appreciation) capacity
Partial mental 6 (6.7) 13 (10.4)
capacity
Full mental 59 (65.6) 75 (60)
capacity
Mental capacity Lacks mental 25 (27.8) 48 (38.4) 3.279 0.194
(reasoning) capacity
Partial mental 5(5.6) 9(7.2)
capacity
Full mental 60 (66.7) 68 (54.4)
capacity
Mental capacity Lacks mental 1(1.1) 3(2.4) 0.476 0.490
(expressing capacity
choice)
Full mental 89 (98.9) 122 (97.6)

capacity
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Table 4.8 - Multi-variable regression analysis of demographic and clinical
correlates of categorical mental capacity for treatment decisions among inpatients
in four adult psychiatry inpatient units in Ireland (Curley et al., 2019b).

person was admitted

Independent variables B Standard | P* Tolerance value
error 2

Gender -0.132 0.064 0.041 0.959
Age -0.010 0.002 <0.001 0.692
Marital status 0.035 0.045 0.437 0.707
Employment status 0.205 0.070 0.004 0.866
Ethnicity -0.261 0.106 0.014 0.765
Admission status at time of | -0.499 0.085 <0.001 0.903
assessment

Primary diagnosis 0.036 0.028 0.190 0.872
Psychiatry unit in which the | 0.013 0.020 0.515 0.870

Note: This table presents a multi-variable regression analysis of categorial mental

capacity for treatment decisions as per the MacArthur Competence Assessment Tool for

Treatment (MacCAT-T) as the dependent variable (lack of/partial/full mental capacity);

r?=27.6%; p<0.001.

@ All tolerance values were greater than 0.25 indicating no problems with

multicollinearity (Katz, 1999).

*statistical correction for multiple testing reduces the threshold for statistical

significance from p < or equal to 0.05 to p < or equal to 0.0062. In this case, age,

employment status and admission status at time of assessment remain significant;
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however gender which was borderline significant and ethnicity no longer show a

statistically significant association.
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Chapter 5

Discussion
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S. Discussion

Significant proportions of the discussions of the results of this work have been
published in four papers of the author (Curley et al., 2019a, Curley et al., 2019b, Curley
et al., 2019c, Curley et al., 2021). Large sections have been taken directly from these

papers. The papers have been included as appendices (Appendix 11, 12, 13 and 14).

5.1. Discussion: Systematic Review of Studies of Capacity to Consent to
Treatment in Psychiatry Inpatients

The primary aims of this systematic review were to ascertain the prevalence of mental
capacity to make treatment decisions among psychiatry inpatients and to focus on
specific areas of interest within this population. This included the relationship, if any,
between decision-making capacity and legal admission status (voluntary and
involuntary) and the correlation, if any, between research tools used to measure
decision-making capacity and the binary judgements of clinicians using criteria such as

those in mental capacity legislation, which are commonly used in clinical practice.

While it was not possible to group the findings mathematically due to the heterogeneity
of the studies, it is clear that most psychiatry inpatients have mental capacity to make
treatment decisions (Table 3.3). To summarise, we identified 45 papers from 33 studies.
The prevalence of decision-making capacity varied between 5% (Paul and Oyebode,
1999) and 83.7% (Jones et al., 1998). The prevalence of decision-making capacity
among involuntary patients ranged from 7.7% (Curley et al., 2019c¢) to 42% (Beckett
and Chaplin, 2006), and among voluntary patients ranged between 29% (Beckett and

Chaplin, 2006) and 97.9% (Curley et al., 2019c¢). This reflects a paradoxical situation
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whereby some voluntary patients lack mental capacity, and some involuntary patients

have decision-making capacity, despite their involuntary status.

This situation stems, in part, from the fact that many jurisdictions, including Ireland, do
not include lack of decision-making capacity in their criteria for involuntary admission.
In addition, patients who lack mental capacity, but do not object to admission or

treatment, can be ‘voluntary’ patients in some jurisdictions, including Ireland at present,

although this is due for reform within the Mental Health (Amendment) Act 2018.

In England and Wales, prior to the enactment of the Mental Capacity Act, 2005,
informal (i.e. ‘voluntary’) admission was often facilitated for non-objecting patients
who lacked capacity (Owen et al., 2009b). These restrictions were, however, deemed to
be a deprivation of liberty and in breach of the European Convention on Human Rights.
The 2005 Act was subsequently amended to provide deprivation of liberty safeguards.
There is a similar need for legislative clarity in Ireland regarding ‘voluntary’ psychiatry

inpatients who lack decision-making capacity (Department of Health, 2015).

The Expert Group on Review of the Mental Health Act 2001 made 165
recommendations for reform of the Mental Health Act in 2015 (Department of Health,
2015). Recommendations included changes to the definition of the voluntary patient.

As aresult, there have been recent updates to mental health legislation in the form of
The Mental Health (Amendment) Act, 2018, however it has yet to be commenced.
Within this Amendment Act, the definition of the voluntary patient is set to change such

that a ““voluntary patient’ means a person who—
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(a) has capacity (within the meaning of section 3 of the Act of 2015),

(b) has been admitted to an approved centre, and

(c) has given consent to his or her admission.” (Mental Health (Amendment) Act,

2018).

This revised definition of a voluntary patient makes the position of the voluntary patient
much clearer and adopts the principles of the Assisted Decision-Making (Capacity) Act

2015.

To reflect the 2015 Act, the guiding principles of this Amendment Act which are to

replace Section 4 of the Mental Health Act 2001 state:

“It shall be presumed that a person in respect of whom a decision is being made has
capacity in respect of the matter concerned unless the contrary is shown in accordance

with the provisions of the Act of 2015;

A person shall not be considered as unable to make a decision in respect of the matter
concerned unless all practicable steps have been taken, without success, to help him or

her to do so”; and

“A person shall not be considered as unable to make a decision in respect of the matter
concerned merely by reason of making, having made, or being likely to make, an unwise

decision” (Section 4(3-5)).
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It was also recommended by the Expert Group on the review of the Mental Health Act
2001 to introduce an ‘intermediate’ category of patient. The ‘intermediate’ category
would apply to those patients lacking mental capacity to consent to voluntary

admission, but do not meet the criteria for involuntary admission.

Article 12 of the United Nations’ (UN) Convention on the Rights of Persons with
Disabilities states that all persons have “legal capacity” on an “equal basis with others”
regardless of disability. The UN Committee's General Comment No. 1 on Article 12
states that “the denial of the legal capacity of persons with disabilities and their
detention in institutions against their will, either without their consent or with the
consent of a substitute decision-maker... constitutes arbitrary deprivation of liberty and
violates Articles 12 and 14 of the Convention”(United Nations, 2006, para. 40) . In
addition, the Committee argues that “support in the exercise of legal capacity must
respect the rights, will and preferences of persons with disabilities and should never
amount to substitute decision-making” (United Nations, 2006, para. 17). But, as
Szmukler reflects, interpreting this law in this fashion is not necessarily in patients’ best
interests and has the potential to impact on their well-being (Szmukler, 2019).
Appelbaum (2019) suggests ways of navigating this problem but ultimately sees
amending Article 12 as the only way to overcome its extreme interpretation, and in the
meantime advises ignoring the legislation when it lacks a common-sense approach to
managing a vulnerable person with a disability (Appelbaum, 2019). This is indeed a
complex area however it is clear that Ireland’s legislation and recommended

amendments need to be expediated. (Curley et al., 2019c¢).
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5.1.1. Systemic review of categorical mental capacity

It was reassuring to find three studies reporting on categorical mental capacity, detailing
the prevalence of full, partial or lacking mental capacity (Curley et al., 2019b, Hoffman
and Srinivasan, 1992, Aydin Er and Sehiralti, 2014). This categorisation reflects the
move towards decision-making supports to aid those who lack full mental capacity to
make autonomous decisions where possible. Hoffman and Srinivasan (1992) found that
48% lacked mental capacity but 17% had partial mental capacity while Curley et
al.(2019a) found that a substantial proportion (50.7%) of psychiatry inpatients had
partial mental capacity; and Aydin Er and Sehiralti (2014) found that 18% had partial
competency when assessed by a physician, 22.9% had partial competency when
assessed by nurses, and 23.1% had partial competency when assessed by the patient’s
relatives. In Ireland the Assisted Decision-Making (Capacity) Act 2015 as detailed in
chapter one, outlines a range of supports to assist this group who lack or have partial
mental capacity, with supports including “decision-making assistants”, “co-decision-

makers” (joint decision-makers) and “decision-making representatives” (substitute

decision-makers) (Kelly, 2017).

As previously highlighted, in the Calcedo-Barba et al. (2020) metareview, decision-
making capacity impairments in psychotic patients are responsive to interventions
which simplify information and encourages interventions such as shared decision-
making and supports (Calcedo-Barba et al., 2020). Decision-making supports aim to
optimise mental capacity and increase autonomy among persons with diminished
mental capacity through its graduated approach to providing support (Curley, Murphy,
et al., 2019a). Sound legislation is vital if we are to achieve good practice in relation to

decision-making capacity. Further research studies in Ireland and other jurisdictions on
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categorical mental capacity would help to clarify the extent of the future requirements

for decision-support services.

A consistent finding across studies is that most patients with a severe mental illness are
able to make treatment decisions. As our systematic review was on studies which took
place in the inpatient population, it is therefore a cohort with the highest level of
symptomatology and potentially more treatment resistant. However even in this
psychiatric population, the majority had mental capacity to make treatment decisions.
Advanced planning and shared decision making may help to improve healthcare
outcomes for those with mental illness (Calcedo-Barba et al., 2020). In a clinical trial
population Hostiuc et al. (2018), found that there was significant improvement in
decision-making capacity through the use of enhanced consent forms compared to
standard forms. Similarly Larkin and Hutton (2017), found that decision-making
capacity responded favourably to interventions including metacognitive training,

simplification of information and shared decision-making.

5.1.2. Demographic factors

Next, we looked for any demographic factors which were associated with having mental
capacity to make treatment decisions in those admitted to a psychiatric hospital. There
were few studies which reported significant associations however there were mixed
findings for association with age and educational level, but there was no association
between gender and mental capacity. Studies on those aged 18 and over were included
but studies were excluded if they were exclusively in those over the age of 65. The
decision to exclude studies that were exclusively in those over 65 years of age was

taken as this population was not reflective of the psychiatric inpatient population in
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general. According to the Health Research Board in 2018, the mean age at admission
was 45 years, with a median age of 43 years (Daly and Craig, 2019). Also examining
the older populations would introduce more confounding factors without adding

significantly to the review.

It is worth noting that many studies did not report on any associations. Similarly, a
systematic review by Spencer et al. (2017), found that decision-making capacity is not
related to socio-demographic factors but was associated with clinically related factors
not covered in our review such as neurocognitive performance and insight (Spencer et
al., 2017). These non-demographic factors such as psychosis, severity of illness and
lack of insight, while not specifically examined in our review, are much more
consistently reported to be associated with decision-making capacity. In a systemic
review by Larkin and Hutton (2017), they reported an association between mental
capacity to understand information relative to a treatment decision and psychotic
symptoms. They also found a correlation between the ability to appreciate information
with respect to the treatment decision and symptoms (Larkin and Hutton, 2017). In a
study assessing decision-making capacity in clinical trials Hostiuc et al. (2018) found
that odds of decreased appreciation and understanding were five times higher in those
with a diagnosis of schizophrenia compared to controls who did not have a mental
illness. They similarly had a decreased ability to reason and to express a choice. In a
metareview by Calcedo-Barba et al. (2020) they reported that psychiatric inpatients who
experienced a stressful life event such as hospitalisation, had a higher degree of both
positive and negative symptoms, and were adversely affected with respect to their

cognition.
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5.1.3. Dimensional assessments and binary clinical judgements

Our systematic review aimed to identify studies comparing dimensional assessments of
capacity (using tools such as the MacCAT-T) with binary clinical judgements. This is
an area that was not addressed in the 2020 Calcedo- Barbra metareview, adding to the
importance of our systematic review and study. We found that eight studies used both
the MacCAT-T and legal criteria (Owen et al., 2013, Owen et al., 2009b, Owen et al.,
2008, Owen et al., 2009a, Cairns et al., 2005a, Cairns et al., 2005b, Curley et al., 2019c,
Spencer et al., 2018), but only two papers reported significant correlation between the
two methods (Curley et al., 2019¢, Cairns et al., 2005b). Another study reported a
significant positive correlation between MacCAT-T and clinical judgement (Fernandez
et al., 2017), but two others showed no correlation between MacCAT-T and clinical
judgement (Vollmann et al., 2003, Aydin Er and Sehiralti, 2014). These mixed results
could be related to the heterogeneity of study populations, different reasons for
admission, different definitions of capacity, different timing of assessments following

admission and different practices or legislation across jurisdictions.

The absence of a consistent approach to the assessment of decision-making capacity,
evident in this review, places psychiatry at risk of being seen to not protect the rights
and autonomy of people with mental illness, or at least not doing so in a systematic,
predictable or reliable way (Hoffman and Srinivasan, 1992). Recent years have seen a
significant move towards functional assessments of capacity, where capacity is now
regarded as both issue- and time-specific. This is a positive development and will
hopefully be implemented consistently across jurisdictions in the coming years and help

to resolve this problem.
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Standardised tools such as the MacCAT-T can help structure both clinical and legal
assessments of capacity and increase consistency. The strong correlation we found
between the MacCAT-T and capacity assessments based on Ireland's Assisted Decision-
Making (Capacity) Act, 2015, suggests that the MacCAT-T could reasonably be used in
clinical practice to assist with capacity assessments that meet legal criteria (Curley et
al., 2019c). Cairns and colleagues (2005b) report similar findings. There is a need for
more research on tools used to assess mental capacity and their correlation with other
tools, clinical judgements and legal criteria in different jurisdictions. Future work could

usefully address this issue.

5.1.4. Strengths and limitation of the systematic review

There were strengths and limitations to this systematic review. Only nine studies were
rated as high quality using the CASP checklist (diagnostic test study). Methods and
tools used to assess mental capacity were clear and validated in most cases, and
populations for inclusion were well described. However, participation rates were often
not addressed, with few studies giving details about non-participants more often
choosing a convenience sample as previously reported by others (Okai et al., 2007).
This leaves a risk of selection bias. Studies included were limited to the English
language with the potential of missing some important international papers. Many of the
studies reported in this review had small samples and therefore there is a risk that
significant associations might be missed, and random associations might appear

significant or exaggerated as a result.
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A potential limitation in the systematic review was the relatively large number of
studies (n=9) which were only found through the hand searching of bibliographies of
included studies. This suggests that there may have been some level of shortfall within
the search strategy of the databases despite consultation with the subject librarian. This

could perhaps have been improved by doing a search in a further database.

There was a large variation in the estimates of mental capacity between the studies. This
is likely to have been due to the range of tools used to assess capacity (MacCAT-T,
Hopkins Competency Assessment Test, Competency Interview Schedule, Competency

Questionnaire), differing legal criteria and the heterogeneity of the study populations.

Some studies did not specify reasons for admission (e.g., diagnoses) which might have
an influence on issues relating to capacity; further study is needed to clarify this issue
further. There was also variation in the specificity of the treatment, with most studies
assessing mental capacity to consent to treatment; some studies specifying medication
or ECT while some chose hospitalisation. There was variation in the timing of

assessments. These limitations are common to all systematic reviews of this topic.

This systematic review provides a comprehensive synthesis of the results of studies
examining mental capacity for treatment decisions in the psychiatry inpatient
population. It was very helpful to have this information to compare with the findings of
our research study. We found that most psychiatry inpatients have mental capacity to

make treatment decisions. This is an important finding as, while capacity should be
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presumed, there is often stigma surrounding mental health and mental incapacity may

be presumed.

5.2. Discussion: Quantitative Study of Capacity to Consent to Treatment in
Psychiatry Inpatients

5.2.1. Linear mental capacity, sociodemographic factors and comparison with the
broader literature (Curley et al., 2019a)

On bi-variable testing, when assessed using the MacCAT-T, mental capacity for
treatment decisions in psychiatry inpatients was found to be significantly associated
with voluntary admission status, being employed, having a primary diagnosis other than
schizophrenia or a related disorder, and younger age (Table 4.2). Together, these factors
account for almost half (44.4%) of the variance in mental capacity between psychiatry
inpatients. On multi-variable linear regression analysis, mental capacity was
significantly associated with voluntary admission status, being employed, having a
primary diagnosis other than schizophrenia or a related disorder, and younger age

(Table 4.3).

To date there have been varying results from studies where sociodemographic variables
have not been consistently associated with capacity. This is in contrast to clinical
variables (Owen et al., 2009a). Okai et al. (2007) also found that socio-demographic
variables did not have a major impact on mental capacity, but clinical factors did.
Another systematic review found that decision making capacity was not related to

socio-demographic factors (Spencer et al., 2017).
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Age

The broader literature on age and mental capacity in psychiatry inpatients is decidedly
mixed, with some, chiefly older studies (Roth et al., 1982, Norko et al., 1990,
Appelbaum et al., 1998b), showing an association between increasing age and mental
incapacity and others showing no association for example studies by Melamed et al.
(1997a), Cairns et al. (2005a), Beckett and Chaplin (2006). The association that we
found between increasing age and mental incapacity was statically significant but
relatively small in magnitude (Spearman’s r=-0.192, p=0.005 on bi-variable testing; f=-
0.105, p<0.001 on multi-variable testing). Similarly in this work on multi-variable
regression analysis of categorial mental capacity for treatment decisions as per the
MacCAT-T as the dependent variable (lack of/partial/full mental capacity) there was an
association between younger age and mental capacity (B=-0.010, p<0.001) (Curley et
al., 2019b). However, in our other study mental capacity was not associated with age
(p=0.012) when capacity was assessed using the Assisted Decision-Making (Capacity)
Act 2015 (Curley et al., 2019c¢) once the threshold for statistical significance was
adjusted for multiple testing (p< or equal to 0.0062). Multi-variable binary logistic
regression analysis did not show statistical association with age in patients who lacked

mental capacity under the 2015 Act (p=0.012)(Table 4.5) (Curley et al., 2019c).

All three other factors associated with diminished mental capacity in this study of linear
capacity assessed using the MacCAT-T had greater effect sizes: involuntary admission
status, being unemployed, and having a primary diagnosis of schizophrenia or a related
disorder (Table 4.3). Multi-variable binary logistic regression analysis showed that
patients who lacked mental capacity under the 2015 Act were more likely to be,

involuntary patients and diagnosed with schizophrenia or a related disorder (Table 4.5)
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(Curley et al., 2019c¢). There was no statistically significant association between mental
capacity and gender, marital status, ethnicity or psychiatry unit to which the patient was

admitted.

Involuntary admission status

As already reported, our work found that mental incapacity was associated with
involuntary admission in all 3 studies. However mental incapacity was not a
characteristic of all those detained to psychiatric units This is in keeping with results
from other studies (Mandarelli et al., 2018, Mandarelli et al., 2014, Cairns et al., 2005a,

Owen et al., 2008).

The association between involuntary status and diminished mental capacity that we
found is interesting in light of the fact that mental incapacity is not an explicit criterion
for involuntary admission in Ireland (or many other countries, such as England). It is,
however, likely that involuntary as opposed to voluntary admission status is associated
with a greater level of symptoms or diminished insight, and these or similar factors
likely mediate the relationship between involuntary admission status and diminished

mental capacity identified in this study.

Employment status

The association we identified between unemployment and diminished mental capacity
might be mediated by educational status, but the overall literature on this relationship is
very inconsistent and further study is required to clarify the roles of education and

socio-economic variables in relation to mental capacity in this population (Okai et al.,
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2007). This finding of association between mental capacity and being employed was
also found on regression analysis of categorial capacity (p=0.004). The association that
was found on multi-variable binary logistic regression analysis of capacity assessment
using the Assisted Decision-Making (Capacity Act) 2015 between capacity and being
employed (p=0.02) if p <0.05, was lost when adjusted for multiple testing (p< or equal

to 0.0062) (Curley et al., 2019c).

Diagnosis

There is more consistent evidence linking a diagnosis of psychotic illness with impaired
decision-making capacity in relation to treatment, although not necessarily in relation to
research (Spencer et al., 2018). The results from Mandarelli et al. (2018) also suggest
that patients in acute psychiatric units with schizophrenia spectrum disorder patients are
at greater risk of impaired decision- making capacity to make treatment decisions. We
too found that having a primary diagnosis of schizophrenia or a related disorder was
significantly associated with diminished mental capacity for treatment decisions, but the
effect of diagnosis was not as strong as the effect of admission status or employment
(although it was independent of them) when using the MacCAT-T for linear assessment
of mental capacity. There was also a statistically significant association found with a
diagnosis of schizophrenia or related disorder on binary logistic regression analysis with
capacity assessed using the Assisted Decision-Making (Capacity) Act 2015 (p=0.002)

(Curley et al., 2019¢).

Larkin and Hutton (2017) found an association between mental capacity to understand

information relative to a treatment decision and psychotic symptoms. They found that
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psychotic symptoms had a small association with appreciation, a moderate association
with understanding and strong associations with reasoning abilities. Research has shown
that schizophrenia and related psychotic illnesses are more common in those admitted
on an involuntary basis. For example Feeney et al. (2019) found that when looking at
male and female involuntary patients, schizophrenia group disorders and affective
disorders were the most common diagnoses but schizophrenia group disorders
accounted for a greater proportion of male than female involuntary admissions. Curley
et al. (2016) reported that diagnosis was significantly related to admission status where
33.6% of admissions with schizophrenia were involuntary. At a rate of 40.9 involuntary
admissions per 100,000 population per year, schizophrenia also had the highest
involuntary admission rate of any diagnosis (Curley et al., 2016). In their study Owen et
al. (2009a) found that insight was the best discriminator in terms of capacity status, in
particular in those suffering with a psychotic illness. Insight was less strongly associated
with capacity in patients with non-psychotic disorders (Owen et al., 2009a). Ghaemi and
Pope (1994) found that insight is associated with voluntary versus involuntary
admission and medication compliance. By virtue of the link found in other studies
between capacity with insight and psychosis, and involuntary admission, mental
incapacity and diagnosis, it stands to reason that it would be acceptable to expect the
result of an association in our study of mental incapacity in patients admitted

involuntarily and with a diagnosis of schizophrenia or related disorder.

Insight into illness, delusions or requirement for treatment may respond to
psychoeducational or cognitive methods of treatment according to research by Ghaemi
and Pope (1994). Larkin and Hutton (2017) reported that duration of education and

verbal cognitive functioning had small to moderate associations with reasoning and
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understanding. Their systematic review reported that better insight and metacognitive
ability were associated with better capacity but observed no linear relationship with

depression (Larkin and Hutton, 2017).

Gender

There was no association found between mental capacity and gender, in line with most
other research. The same result of no statistically significant association between gender
and mental capacity was found in our studies using other methods of assessment (legal
criteria (Curley et al., 2019¢) and categorical mental capacity (Curley et al., 2019b)).
Owen et al. (2009a) did report a small apparent association between being both female
and non-White and lacking capacity. However, when they tested whether these
associations could be explained by known confounders, they found that the excess of
women lacking mental capacity could be explained once confounding factors were
addressed (Owen et al., 2009a). Interestingly in Ireland males generally had higher rates
of inpatient psychiatry admission. The results from The Dublin Involuntary Admission
Study reported an association between male gender and involuntary status (Curley et al.,
2016, Gilhooley et al., 2017, Feeney et al., 2019, Umama-Agada et al., 2018). In 2019,
51% of all admissions were males with rates of admission at 361.4 per 100,000
compared with 340.7 for females. Over half (55%) of first admissions were male with
higher rates of admission again at 124.2 per 100,000 compared with 97.7 for females
(Daly and Craig, 2019). However, in 2021, 51% of all admissions were female with a
slightly higher rate of admission at 331.3 per 100,000 compared with 329.0 for males.
But 52% of first admissions in 2021 were male with a higher rate of first admissions, at
127.6 compared with females at 114.4 (Daly and Craig, 2021). Results from Health

Research Board’s Annual Report on the Activities of Irish Psychiatric Units and
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Hospitals, 2022 found that males accounted for a higher proportion of admissions to
general hospital psychiatric units at 53% however 61% of admissions to
independent/private and private charitable centres were female (Daly and Lynn, 2022).

Therefore, the association between gender and psychiatric admission is not quite clear.

A clearer understanding of the relationships, if any, between gender or other factors that
may be linked to various aspects of mental capacity and psychiatric admission could
help ensure that patient needs are met, guide more evidence-based service planning,
and ensure the rights of both men and women are protected equally in particular their

right to treatment and liberty (Feeney et al., 2019).

Psychiatric Admission Unit

The finding of no statically significant difference is between the psychiatric admission
units is worth noting especially with respect to The St. Brigid’s Hospital, Ardee cohort.
These participants were medium to long term residents in an approved centre in contrast
to the other 3 units where the majority would have shorter admissions. According to
data provided by the Health Research Board, 30% of discharges in 2018 occurred
within one week of admission, 17% within 1-2 weeks, almost 20% occurred within 2-4
weeks and 28% occurred within 1-3 months of admission. 94% of all discharges
occurred within three months of admission. Within a year of admission, 99% of patients

were discharged (Daly and Craig, 2018).

These long stay patients in St. Brigid’s Ardee were all voluntary but many likely fit into

the category who passively agree to admission. Many of this particular cohort are more
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likely to fall into the category of patients who although voluntarily admitted would
benefit from assistance in making decisions and would require deprivation of liberty
safeguards or fall into the intermediate category proposed in The Report of the Expert
Group on the Review of the Mental Health Act 2001 (Department of Health, 2015).
On 28 November 2018 the Mental Health Commission conducted an in-patient census
across all of'its regulated in-patient approved centres. This census found that 52% of
inpatients had been admitted for less than 3 months, with 41% being admitted for more
than 6 months. While this figure is still high it includes figures for medium or longer
stay approved centres and it is significantly less than the 100% figure of patients in St.
Brigid’s Ardee. Only 10% of the acute inpatient beds were occupied for more than 6
months (Mental Health Commission, 2018). Despite the difference in this small long
stay population, there was no statistically significant difference with respect to their

mental capacity to make treatment decisions.

Marital Status

There was no statistically significant association found between mental capacity and
being married when mental capacity was assessed using the MacCAT-T (Curley et al.,
2019(a)), the legal criteria of the Assisted Decision-Making (Capacity) Act 2015
(Curley et al., 2019(c)) or categorical mental capacity (full, partial or lacks capacity
using cut-off with MacCAT-T) (Curley et al., 2019(b)). However, in a similar study to
our work in the medical inpatient population in Ireland, Murphy et al. (2018) found an
association between mental capacity and marital status. Marriage has typically been
seen as protective in terms in health, where married adults show better physical health
and psychological adjustment than their counterparts who are separated/divorced or

those who have never been married (Horn et al., 2013). Studies have shown that
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married people in the United States have a better outcome in terms of wellbeing than
single people do on a variety of wellbeing measures (Waite and Lehrer, 2003). In 2022,
59% of those admitted to a psychiatric unit in Ireland were single (Daly and Lynn,
2022). However, in terms of mental capacity there has been no significant correlation

noted between being single and mental incapacity in psychiatry inpatients.

5.2.2. Categorical mental capacity (Curley et al., 2019b)

Adopting the Kolva et al. (2014) method of using the MacCAT-T to assess for
categorical mental capacity, 1.9% of psychiatry inpatients lacked mental capacity for
treatment decisions; 50.7% had partial mental capacity; and 47.4% had full mental
capacity. Greater mental capacity was significantly associated with voluntary admission
status, being employed and younger age. However, while these relationships are
statistically significant (i.e. are unlikely to have occurred by chance), they together
account for just 27.6% of the variance in mental capacity between participants and leave

most of the variance (72.4%) unexplained.

Including the psychiatric unit into which a patient was admitted into the regression
analysis was important. Although there was no statistically significant difference found
it is worth noting this important result especially in the context of one of the units, St.
Brigid’s in Ardee being a medium to long stay unit. It therefore accommodates a
particularly complex cohort of patients with longstanding illness. Also, there was no
statistically significant difference between the urban units (Tallaght and
Blanchardstown) and rural units (Drogheda Department of Psychiatry and St. Brigid’s

Ardee).
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The previous literature on this topic from a variety of countries shows that between 29%
and 45% of psychiatry inpatients lack mental capacity for treatment decisions (Okai et
al., 2007; Lepping et al., 2015). When using the categorical mental capacity standard,
we found that only 47.4% of psychiatry inpatients in our study had full mental capacity
but we sought to develop this literature by identifying patients with “partial” mental
capacity, as well as those who lacked mental capacity and had full mental capacity. We
took this approach in order to identify the characteristics of patients most likely to
benefit from different levels of decision-making supports and to estimate the need for

such services to optimise mental capacity among psychiatry inpatients.

The selection of the method used by Kolva et al. (2014) and Murphy et al. (2018)
adopted a different method of cut-off in the MacCAT-T as described in Section 2.4.4 to
give a categorical outcome to capacity whereby a patient had full, partial or lacked
mental capacity. This contrasted to most other mental capacity studies which used cut-
offs to arrive at a binary judgement. Examples include Mandarelli and colleagues
(2014) who used a cut-off criterion for decision-making capacity of scoring below 50%
on two or more of the four subscales of the MacCAT-T; Mandarelli and colleagues
(2018) used the criteria of having high treatment decision-making capacity when
patients scored >75% on the first 3 subscales of the MacCAT-T and the maximum score
for expressing a choice; and Vollman and colleagues (2003) defined impaired capacity
as those scoring less than or equal to 4 for reasoning, less than or equal to 3 for
reasoning and a score of zero for appreciation of disorder and treatment benefit.
However, by identifying this cohort with partial mental capacity and those who lacked
mental in this work, was of vital importance given the new supports now available

within the Assisted Decision-Making (Capacity) Act 2015. This allowed the author to
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identify the cohort of patients who will likely benefit from the provisions within the
2015 Act. Had the author used a more traditional method of using a MacCAT-T cut-off
to come to a binary outcome of capacity it is likely that the results would have been
closer to those arrived at with the use of the Assisted Decision-Making Capacity Act
2015. Where this study found that 34.9% lacked decision-making capacity under this
legislation, the categorical outcome of the MacCAT-T cut-off showed that many of this
cohort would likely have partial capacity and benefit from assistance in helping them to
make autonomous decisions. Future studies could usefully explore a standardised cut-
off for the MacCAT-T, ideally allowing for a categorical outcome so as to keep in line
with the less rigid and present-day outlook where mental capacity is no longer an all or

nothing phenomenon.

This study found that a substantial proportion (50.7%) of psychiatry inpatients have
partial mental capacity. This finding likely highlights the need for decision-making
supports in this group, especially among involuntary patients, to assist them in
increasing and exercising their mental capacity. As previously described Ireland’s new
Assisted Decision-Making (Capacity) Act 2015 outlines three levels of support to assist
this group, including “decision-making assistants”, “co-decision-makers” (joint
decision-makers) and “decision-making representative” (substitute decision-makers)
(Kelly, 2017). This legislation aims to optimise mental capacity and increase autonomy

among persons with diminished mental capacity through its graduated approach to

providing support (Curley et al., 2019b).
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Among the psychiatry inpatients in our study with partial mental capacity (50.7%), all
had full mental capacity to express their choice. Smaller proportions were capable of
understanding the disorder and its treatment (6.4%), appreciating the disorder and its
treatment (29.4%) and reasoning (23.9%). This suggests that majorities of patients with
partial mental capacity would likely benefit from support across all three of these areas,

especially in relation to understanding the disorder and its treatment.

Our decision to divide mental capacity into three categories (no, partial and full mental
capacity) is consistent with Kolva et al. (2014), among others, but contrasts with the
approach in Ireland’s Assisted Decision-Making (Capacity) Act 2015 which regards
mental capacity as either absent or present, although the constituent elements of mental
capacity in the Act (understanding, retention, using or weighing up, and
communicating) overlap significantly with those in the MacCAT-T (understanding,
appreciation, reasoning and expressing a choice). In our study, patients we categorised
as having no or partial mental capacity would be regarded as having no mental capacity

according to the 2015 Act’s binary definition.

In the original study using this method of categorisation of mental capacity using the
MacCAT-T, Kolva et al. (2014) assessed mental capacity for decision making at the end
of life. They found impairment in understanding in 25% of participants; impaired
appreciation in 20.8%; impaired reasoning in 62.5%; and impaired expression of choice
in 8.3% of participants (Kolva et al., 2014). There have been no other studies to date
using this particular method in the psychiatry population however Murphy et al. (2018)

assessed mental capacity in three hundred medical and surgical inpatients in hospitals in
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Ireland using this approach. In this study mean MacCAT-T score was reported as 14.80
(SD: 8.40). With respect to mental capacity for treatment decisions, 27.7% (n= 83)
lacked mental capacity; 1.7% (n=5) had partial mental capacity and 70.7% (n=212) had
full mental capacity (Murphy et al., 2018). This research showed that in the subscales of
the MacCAT-T, there was less than acceptable mental capacity for medical decisions as
follows: understanding (28.7%), appreciation (24.6%), reasoning (29.0%) and

expressing a choice (26.6%).

When Kolva et al. (2014) assessed decision-making, they found that all participants
were able to express a treatment choice, only two participants (8.3%) had borderline
capacity, the remainder were unimpaired (n = 22, 91.7%). However, a significant
limitation of this study was its small numbers (n=24). A further study of terminally ill
patients by Kolva et al. (2018) found that there was full or partial impairment on the
understanding (44.2%), appreciation (49.0%) and reasoning (84.4%) subscales of the
MacCAT-T in this specific subgroup of hospital inpatients (Kolva et al., 2018). This
highlights the importance of assistance for decision making in a wider population;

medical or surgical patients, those suffering with a terminal illness or a mental illness.

Table 5.1 portrays a significant finding that a greater portion of medical inpatients
(71%) had mental capacity to make treatment decisions at the time of assessment
compared to psychiatry inpatients (47%), with a portion of these assessments taking
place on different wards in the same hospital (Tallaght University Hospital, Dublin). In
the medical inpatients those who lacked mental capacity were more likely to be older,

unmarried, not working outside home and have more diagnoses (Murphy et al., 2018).
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For the psychiatry inpatients those who lacked capacity were more likely to be

involuntarily admitted, unemployed and older (Curley et al., 2019b).

There were more patients with partial insight into the treatment of their mental illness
and less psychiatry inpatients lacked mental capacity. As previously stated, assistance
for those with partial mental capacity to make decisions about their treatment is
essential. Supports may also help those who lack mental capacity to make informed

decisions in keeping with their will and preferences.
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Table 5.1 - Comparison of categorical mental capacity for treatment decisions
using cut-off scores with MacCAT-T as described by Kolva et al. (2014) in medical
(Murphy et al., 2018) versus psychiatry (Curley et al., 2019b) inpatients in Irish
hospitals

Medical & Surgical Psychiatry inpatients
inpatients (n=300) (n=215)

Full mental capacity 71% 47%

Partial mental capacity 2% 51%

Lack mental capacity 28% 2%

The 2015 Act takes a more nuanced approach when it outlines decision-making
supports compared to its binary outcome with the capacity assessment whereby capacity
with respect to a particular decision is either present or absent. However, the 2015 Act
implicitly recognises a middle category in which impaired mental capacity can be
restored by a decision-making assistant or co-decision-maker. For example, the
involvement of a co-decision-maker as a joint decision-maker would result, according to
the Act, in a capacitous decision by the person themselves (the “appointer’”). More
specifically, Section 21(4)(f) states that an “application to register a co-decision-making
agreement” must be accompanied by “a statement by a registered medical practitioner
and a statement by [another] healthcare professional” that “the appointer has capacity to
make the relevant decisions specified in the co-decision-making agreement with the

assistance of the co-decision-maker”.

Overall, in terms of the interaction between our findings of categorical mental capacity
and the 2015 Act, patients we identified as having full mental capacity for treatment

decisions (47.4%) would not require any supports under the legislation; those with
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partial mental capacity (50.7%) would likely benefit from decision-making assistants or
co-decision-makers; and those who lacked mental capacity (1.9%) might require a
“decision-making representative” for treatment decisions (i.e. substitute decision-
making), especially if decision-making assistants or co-decision-makers did not appear

appropriate or did not prove sufficient.

The distribution of mental capacity scores in this part of the study assessing categorical
mental capacity for treatment decisions was non-normal and skewed to the left. Our
decision to divide mental capacity into three categories (no, partial and full mental
capacity) was decided prior to data collection, based on the criteria used for mental
capacity in the MacCAT-T and the methodology of Kolva et al. (2014), among others.
Other divisions or categorisations could, however, usefully be investigated in the future,
based more closely on distributions of mental capacity scores in relevant populations,

such as that demonstrated in this study.

At the time of writing this thesis there were no other studies using this method of
categorisation of mental capacity in psychiatry inpatients in Ireland or in other
jurisdictions. Aydin Er and Sehiralti (2014) used cut-off scores for MacCAT-T
dimensions: <4 for understanding, <2 for appreciation and <5 for reasoning. These cut-
off scores were in keeping with Grisso and Appelbaum (1995a) who had applied this
method. A patient who was assessed to be incompetent in one of the dimensions was
considered incompetent to make a treatment decision. Aydin Er and Sehiralti (2014)
compared results of physicians, nurses and relatives but just for the purpose of

comparison with our study at this point we looked at the results of physicians which
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showed 43 (51.8%) were competent, 15 (18.1%) were partially competent and 25
(30.1%) were incompetent. A demographic characteristic which our work didn’t
consider but showed significantly improved decision-making competence was the
patient’s living arrangements. Patients who lived with their families demonstrated
poorer competence in decision making than those living alone (Aydin Er and Sehiralti,
2014). They also found that patients hospitalised who were admitted voluntarily and
were admitted for the first time, were more competent to make treatment decisions than
patients involuntarily admitted or had a previous admission. In contrast to our work and
that of others, diagnosis was not found to impact on decision- making capacity. But
most importantly, this study recognised the existence of this partial capacity group who

would benefit from decision-making assistance.

In Turkey, Hoffman and Srinivasan (1992) assessed competence to consent to
psychiatric treatment using the four criteria set out in the Mental Health Act of Ontario.
For a patient to be competent they had to meet all four criteria. 35% were found to be
competent; 48% were totally incompetent (no criteria met) 17% were partially
competent (met at least one criterion and failed at least one). In this way they used the
legal criteria not to come to the usual binary outcome adopted in the legislative
approach but formed 3 categories of competent, partially competent and incompetent. If
we compare to the method other studies used when assessing within legislation in
Ireland and England, where if a person falls short on one of the areas (understanding,
retention, weighing up information or communication a decision) they are seen as
incompetent, the Ontario study would have resulted in 65% of patients being
incompetent. Both this study, our study and that of Aydin Er and Sehiralti (2014)

highlight this middle category of patient (Table 5.2) which require decision-making
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supports to help them to improve and regain mental capacity. The next section will
discuss the findings of assessments using the legal criteria in Ireland and England to

come to a binary decision regarding mental capacity for treatment decisions.



Table 5.2 - Comparison of categorical mental capacity assessed using different
methods in 3 countries

203

Psychiatry
inpatients in Ireland

(n=215)

Psychiatry
inpatients in

Turkey (n=83)

Psychiatry
inpatients in

Canada (n=60)

capacity

Full mental 47% 51.8% 35%
capacity
Partial mental 51% 18.1% 18%
capacity
Lack mental 2% 30.1% 48%

5.3. Mental incapacity for treatment decisions using legal criteria (Assisted

Decision-Making (Capacity) Act 2015) (Curley et al., 2019c¢)

Over one third (34.9%) of psychiatry inpatients lacked the mental capacity for treatment

decisions according to Ireland’s legal criteria for mental incapacity in the Assisted

Decision-Making (Capacity) Act 2015. Again, this high rate of mental incapacity

highlighted the underlying need for Ireland’s new mental capacity legislation and

emphasises the importance of the recent commencement of the 2015 Act . The finding

of high rates of mental incapacity in this population is consistent with studies from other

jurisdictions which report similar rates of mental incapacity among psychiatry inpatients

and highlight the importance of devoting renewed attention to mental incapacity in

psychiatry settings (Okai et al., 2007; Lepping et al., 2015).
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5.3.1. Mental incapacity in voluntary psychiatry inpatients (Curley et al., 2019c¢)
Over half (52%) of psychiatry inpatients who lacked mental capacity in our study were
voluntary as opposed to involuntary patients. This paradoxical situation is of particular
concern. Ireland’s Mental Health Act 2001 primarily legislates for involuntary
admission and the definition of voluntary patient does not require mental capacity for
treatment decisions. As discussed in Section 5.1 there is an urgent need for the
legislative amendment for the *voluntary’ patient and clarity regarding ‘voluntary’
psychiatry admission and mental capacity, to address in particular the situation of the
‘voluntary’ patient who lacks decision-making capacity in relation to admission and

treatment but passively acquiesces to both.

Ironically, patients involuntarily admitted under the Mental Health Act 2001 benefit
from free, automatic legal representation, free, independent second opinions, and
automatic external review through mental health tribunals, but there are no equivalent
provisions to protect the ‘voluntary’ patient. The Assisted Decision-Making (Capacity)
Act 2015 usefully reiterates that there is a presumption of mental capacity for all, but
there is also a need to ensure that voluntary inpatients who lack mental capacity are

identified in order to better promote their rights and dignity.

5.3.2. Mental capacity in involuntary psychiatry patients (Curley et al., 2019c¢)

A person may be involuntarily admitted under Ireland’s Mental Health Act 2001 if they

are found to be ‘suffering from a mental disorder’ (Section 8(1)) and meet the criteria of
Section 3(1)(a) (risk criterion) and/or Section 3(1)(b) (treatment criterion), as previously

outlined in Chapter 1. A lack of mental capacity for treatment decisions is not among
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these criteria, however it is commonly assumed in practice that involuntary patients lack
such mental capacity. While our finding was that the majority of involuntary patients
(92.3%) indeed lacked mental capacity for treatment decisions, we also found that a
small but significant minority (7.7%) retained mental capacity despite their involuntary

status.

It is possible that these patients did not have that mental capacity on admission but had
regained it by the time of our study, or that they were due for consultant review and
potential revocation of their involuntary admission order in the days following our
assessment. As this was a cross-sectional study however, we did not have any other
assessments to establish mental capacity at other time-points and so could not elucidate

these possibilities to explain our finding. Future research could usefully do so.

Another useful factor which could have added to the value of this work would have
been to note whether an involuntary admission was due to the ‘risk’ criterion (Section 3
(1)(a)) or the ‘treatment’ criterion (Section 3(1)(b)). This may have enhanced our
understanding of the population of patients who were involuntarily admitted but were
assessed to have mental capacity (7.7%). It would be interesting to see if any patients in
that cohort were detained based on risk only, with no reciprocal requirement for
treatment. Were these patients detained due to risk of suicide? Were any of these
patients wrongfully detained due to risk of violence which could have perhaps been
better dealt with under criminal as opposed to mental health legislation? I will discuss

this idea further in this section.
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Section 57(1) of the Mental Health Act, 2001 referring to the involuntary patient states
that ‘consent of a patient shall be required for treatment except where, in the opinion of
the consultant psychiatrist responsible for the care and treatment of the patient, the
treatment is necessary to safeguard the life of the patient, to restore his or her health, to
alleviate his or her condition, or to relieve his or her suffering, and by reason of his or

her mental disorder the patient concerned is incapable of giving such consent’.

A significant concern here is that it separates treatment without consent from
involuntary admission. With respect to treatment without consent, it creates a ‘capacity
test’ where there is no such test for involuntary admission under Section 3(1) (Reidy
and Kelly, 2021). Although unlikely, our research has shown that it is possible that a
patient could have the mental capacity to decline treatment but still fulfil criteria for
involuntary admission (7.7% of involuntary admissions, 1% of all admissions (Curley et
al., 2019c¢)). Therefore, a patient such as this could technically be involuntarily admitted

but would only receive treatment if they so choose and give consent.

However, if this patient was admitted involuntarily under Section 3(1)(b), and chose not
to take medication, this inability to provide treatment would probably mean that the
patient would not fulfil the requirement that ‘the reception, detention and treatment of
the person concerned in an approved centre would be likely to benefit or alleviate the
condition of that person to a material extent’. Therefore, such an involuntary admission

order would have to be revoked by the consultant psychiatrist (Reidy and Kelly, 2021).
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If, however, the patient was admitted under Section 3(1)(a), the ‘risk’ criterion, where
there is no legal obligation of benefit from treatment for the patient, theoretically there
is potential for such a patient to remain indefinitely without treatment or benefit as an
involuntary patient. This situation is unlikely to occur and would likely be seen as a
violation of rights and ethics but is still permitted as the legislation stands (Reidy and
Kelly, 2021). This could be problematic for the 7.7% of the involuntary patients from
our study who were assessed to have mental capacity to make treatment decisions

depending on which criteria (’risk’ or ‘treatment), they were originally admitted under.

In 2015, a review of Ireland’s Mental Health Act 2001 considered the issue of whether
criteria for involuntary admission should include a ‘capacity test’ but decided instead
that mental capacity should be assessed under the Assisted Decision-Making (Capacity)
Act 2015 separately to assessment for involuntary admission under the Mental Health
Act 2001. The Expert Group (2015) suggested that ‘if on admission of a patient, the
admitting mental health professional forms the view that the person may lack capacity
to understand and give his/her informed consent to the proposed admission, they must

refer the person for formal capacity assessment to be completed within 24 hours’.

If, following the capacity assessment, ‘it is deemed that a person has capacity to admit
themselves, a voluntary admission may proceed. If it is deemed that they need support
to understand, to make, or to convey their decision, that support must be provided to
assist in the voluntary admission process [using the mechanisms of the 2015 Act; i.e.
decision-making assistants, co-decision makers, etc.]. If it is deemed that they do not

have mental capacity in relation to this decision, and the person has a mental illness,
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they may only be admitted on an involuntary basis provided they satisfy all the criteria
for detention. A person who lacks capacity and has a mental illness but does not fulfil
the criteria for detention may, in specified circumstances, be admitted as an
‘intermediate’ patient’ (which would be a new category of patient).(Department of

Health, 2015)

An ‘intermediate’ patient ‘will not be detained but will have the review mechanisms and
protections of a detained person. Such patients would not have the capacity to consent
to admission and equally do not fulfil the criteria for involuntary detention’(Department
of Health, 2015). For decision-making, the supports of the Assisted Decision-Making

(Capacity) Act 2015 would be required for ‘intermediate’ patients.

While these recommendations from the Expert Group have yet to be acted upon, they
were designed to address the complex relationship between mental incapacity and
psychiatry admission status, ensuring that patients who lack mental capacity but are
compliant with treatment have their rights protected. It is hoped that keeping mental
capacity assessments separate to involuntary admission criteria will also help ensure
that criteria for involuntary admission are not applied discriminatorily to people who
lack mental capacity, consistent with the Convention on the Rights of Persons with

Disabilities (CRPD) (Curley et al.,2019c¢).

With the commencement of the Assisted Decision-Making (Capacity) Act 2015, rights
for the person whose capacity is in question have improved significantly. However there

remains a regrettable shortfall when it comes to protecting the rights of people with
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mental illness within Mental Health Act 2001 and careful reconsideration is required in
several areas (Reidy and Kelly, 2021).Within the criteria for involuntary admission
Section 3(1)(a), there is no mention of treatment. In this case in providing for
involuntary admission based solely on the ‘risk criterion’ without the requirement of
benefit from treatment, it would be possible legally that a person could have an
involuntary admission on the basis of risk only ignoring the prospect of therapeutic
benefit from either admission or treatment (Reidy and Kelly, 2021). The Expert Group
report noted that ‘the principle of reciprocity demands if someone’s liberty is taken
away, there is a parallel duty on the health services to provide appropriate treatment for
the person’s mental illness’(Department of Health, 2015, p.21).1t is clear that Section
3(1)(a) does not meet this requirement, and there is also a lack of clarity here between
criminal and mental health law. Another limitation in this section is the lack of
definition or guidelines regarding what the term ‘harm’ means. Is it in the form of
physical violence towards themselves or others or does it extend to psychological harm,
even reputational harm? Although some inpatients, in particular those detained
involuntarily may regard inpatient psychiatric facilities as prisons, they should not be
used for this purpose. A recommendation by Reidy and Kelly (2021) is such that even if
there is to be continued detention on the basis of so-called ‘risk’ in Ireland, it should not
be possible for such admission to occur within acute psychiatric units which are
primarily designed for the treatment of illness and not for the prevention of violence or
crime. There has been an example of this application of law in 2020 involving an 18-
year-old woman with a personality disorder. The young woman was on bail from the
District Court in relation to charges of alleged assault and it was reported that she had
recently stated that she might kill her mother or another women. Irvine J. ordered the

disclosure of material to Gardai regarding her ‘imminent’ risk on the grounds that there
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was no basis for her continued detention or wardship proceedings (Carolan, 2020).
Despite the potential risk she allegedly posed, as assessed by psychiatrists, she did not
meet the criteria for a mental disorder as defined in the Mental Health Act 2001 and
therefore was not detainable. In the reports by psychiatrists, she was found to have the
mental capacity to make decisions about her person and finances. The wardship system
in operation at the time was not utilised. It was acknowledged that the right to autonomy
includes the right to make one’s own choices, even if they appear to be unwise or ill-
informed. Therefore, in the absence of mental disorder as defined in the 2001 Act where
the actions of a person place others at risk, it is criminal law, rather than mental health

law that provides for these situations (Reidy and Kelly, 2021).

Future recommendations for mental health and capacity will be addressed in the final

chapter.

5.4. Comparison with results using the legal criteria in England

Owen et al. (2009b) used the Mental Capacity Act 2005 to assess mental capacity in
200 psychiatry inpatients in England. They divided the participants into 4 groups based
on their decision-making capacity status (capacity/incapacity) and status under the
Mental Health Act 1983 (criteria as amended by the Mental Health Act 2007) (detained/
informal). Groups were informal/capacity, informal/incapacity, detained/capacity,
detained/incapacity. As previously described the criteria within the Mental Capacity Act
2005 are very similar to those of the Assisted Decision-Making (Capacity) Act 2015. In
this study, the largest group was capacity/informal (37%) (voluntary with capacity)

followed by incapacity/detained (34%). This left approximately a third falling into the
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groups of incapacity/informal and capacity/detained (6%) which could be seen as
ethically and legally problematic categories (Owen et al., 2009b). Seeing this as an
interesting area Owen and colleagues looked in more detail into the 12 people who were
detained and had capacity at the time of their assessment by looking at their case
records to ascertain the circumstances surrounding their admission. These patients fell
into three broad groups. The first group (n=5) likely lacked capacity on admission but
improved rapidly. Three of these were psychotic. The second group again with five
people of whom 2 were psychotic had presented with behaviour recently that was
suggestive of future self-harm or violence. They were unable to ascertain the

individual’s intentions.

Finally, the third group of two people both with a psychosis, had considerable contact
with the mental health services previously. Owen and colleagues reported that it
appeared as if there was a level of engineering of an involuntary admission on the
patients part, likely in an attempt to have respite from problems in the community

(Owen et al., 2009b).

A review of the breakdown of factors such as diagnosis, treatment if any administered,
any high-risk behaviour or violence, and point in time during admission at which
assessment took place for example that may impact on this particular group of patients
would be helpful in future research to gain more knowledge about this cohort of people.
A noticeable difference between the Irish and English legislation is the inclusion of
personality disorders as grounds for involuntary treatment in England and Wales. Owen

et al. (2009b) noted that their capacity assessments were not carried out at the exact time
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of clinical assessment when the decision to admit the patient to a psychiatric unit was
made. However, the majority did take place within 3 days. Owen and colleagues,
comment that this time lag could pose a problem in terms of missing those with rapidly
fluctuating capacity, however, they felt this would likely only be a factor in those with
drug or alcohol problems or those in emotional crises. They reported that the majority of
individuals admitted were not done on the basis of such disorders but had psychotic or
affective illnesses therefore less likely to involve significant capacity fluctuation in such

a short time (Owen et al., 2009b).

For the treatment of those who fall into the category of incapacity/informal group, the
principles of the Mental Capacity Act 2005 would be applied, therefore any treatment
provided must be the least restrictive option and in in the person’s best interests.
However, should this treatment involve deprivation of liberty under article 5 of the
European Convention on Human Rights, then a decision would need to be reached
between the deprivation of liberty safeguards under the amended Mental Capacity Act

and detention under the Mental Health Act (Owen et al., 2009b).

In another study based in England using the legal binary assessment guided by the
MacCAT-T Cairns and colleagues (2005a) found that 56.2% of psychiatry inpatients
had mental capacity as assessed using the proposed definition of ‘inability to make
decisions’ within the Draft Mental Incapacity Bill ( England and Wales)( which was
soon to become the criteria of the Mental Capacity Act 2005), compared to 65.1% of
those in Irish psychiatry units as assessed using the Criteria of the Assisted Decision-

Making (Capacity) Act 2015. Sixty-one percent of patients lacking mental capacity
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were detained under the Mental Health Act 1983. Nine-point-five percent (n=6) of those
assessed to have mental capacity, were detained in psychiatric units in England. Those
with a psychotic illness or bipolar affective disorder, who more likely to experience
delusions, be involuntarily detained under the Mental Health Act 1983 and be of Black-
African or African Caribbean ethnicity, were more likely to lack mental capacity.
Looking further at the effect of ethnicity, which may have been due to several factors,
however the most important one was diagnosis (Cairns et al, 2005a). Multi-variable
binary logistic regression analysis of our work showed that patients who lacked mental
capacity under the 2015 Act were more likely to be involuntary patients and diagnosed
with schizophrenia or a related disorder (Curley et al., 2019c). We can see some
similarities in the findings of the associations in the Irish legislation criteria study, with
involuntary admission status and diagnosis of psychotic illness but there was no
association found with ethnicity in this work. Cairns and colleagues (2005a) also noted
the concerning group of 19 patients who lacked mental capacity but were non-objecting,
and as such, because of a lack of safeguards for them, fell into the ‘Bournewood Gap’
(Rv. Bournewood Community and Mental Health NHS Trust, 1999). Since then, the
Mental Capacity Act 2005 now legislates for the provision of treatment in such cases

(Cairns et al., 2005a).

A more recent study completed by Spencer and colleagues (2018) assessed mental
capacity to make treatment decisions in inpatients with schizophrenia and related
psychoses using an ‘expert judgement’ clinical assessment based on the MCA 2005
criteria guided by the MacCAT-T giving a binary outcome for mental capacity. 31%
lacked decision-making capacity for treatment. Lack of insight was most associated

with a lack of decision-making capacity for treatment. Results of these studies using the
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Mental Capacity Act 2005 criteria with separation of voluntary and involuntary
patients’ results are detailed in Table 4.2 and Table 4.3. The study by Spencer and
colleagues (2018) in particular, which was carried out within a year of our own work in
Ireland, showed similar prevalence, 31% in England (Spencer et al., 2018) and 34.9% in

Ireland lacked mental capacity to make treatment decisions (Curley et al., 2019¢).

5.5. Concordance of mental capacity based on clinical and legal criteria for
mental incapacity (Curley et al., 2019c¢)

Similar to a study carried out in medical and surgical patients by Murphy et al. (2019),
we found that among psychiatry inpatients, assessments of mental incapacity for
treatment decisions based on Ireland’s Assisted Decision-Making (Capacity) Act 2015
(i.e. legal criteria) accord very closely with assessments using the MacCAT-T (i.e.
clinical criteria). This suggests that the MacCAT-T could reasonably be used both in
clinical practice and for assessments of whether or not patients meet the legal criteria for
mental incapacity. The MacCAT-T is, however, considerably longer than the legal
criteria for mental incapacity outlined in Irish legislation and similar legislation in other
jurisdictions (e.g. England and Wales). While this permits a more nuanced exploration
of different aspects of mental incapacity with the MacCAT-T, and also possibly helps
deepen therapeutic understandings, the MacCAT-T is more time-consuming than the

legislative test and also requires training.

It is also worth noting that, despite the similarity in outcomes, the MacCAT-T will not
necessarily always accord with legal criteria in every way; for example, the MacCAT-T

includes ‘appreciation’ in its criteria while the Assisted Decision-Making (Capacity)
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Act 2015 does not. Nonetheless, we still recommend use of the MacCAT-T in clinical
practice once it is used following appropriate training, with an awareness of its strengths
and limitations, and with an understanding of its relationship with legal criteria (which,

in Ireland at least, is a very close relationship).

Table 5.3 compares the results in medical and surgical inpatients in Ireland compared to
psychiatry inpatients. A significant majority in both groups had mental capacity (72.3%

in medical / surgical and 65.8% in psychiatry inpatients) to make treatment decisions.
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Table 5.3 - Mental Capacity as assessed using legislation (Ireland’s Assisted
Decision-Making (Capacity) Act 2015) in medical (Murphy et al., 2019) versus
psychiatry inpatients in Ireland (Curley et al., 2019c¢)

Medical & Surgical Psychiatry inpatients
inpatients (n=300) (n=215)

Mental Capacity 72.3% 65.1%

Lacks Mental Capacity 27.7% 349 %

5.6.  Strengths of the present work

This work has several strengths. It is the first significant study of mental incapacity
among psychiatry inpatients in Ireland; we included both voluntary and involuntary
patients; and the study is comparable in size with leading studies in the field. It also
addressed an important and under-studied topic, mental capacity among psychiatry
inpatients, despite the ethical challenges inherent in conducting research among patients
who might lack mental capacity for both research and treatment decisions, and some of
whom are involuntary patients under mental health legislation. To address these issues,
a detailed consent procedure was developed, and the study was approved by three

research ethics committees before commencement.

This is the first quantitative study of mental incapacity to use the new criteria outlined
in the Assisted Decision-Making (Capacity) Act 2015 among psychiatry inpatients in
Ireland. It is also, to our knowledge, the first to compare assessments of mental
incapacity in psychiatry inpatients based on a legal definition of mental incapacity with
assessments based on structured clinical assessment (the MacCAT-T). The study also
included both voluntary and involuntary patients and is comparable in size with leading

studies in the broader field, thus optimising generalisability. In addition, our post-hoc
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power calculation indicated that our sample of 176 voluntary and 39 involuntary
patients had adequate power to detect the differing prevalence of mental incapacity
across these groups. The finding of the close correlation identified in our work between
mental capacity as assessed using the Assisted Decision-Making (Capacity) Act 2015
and MacCAT-T scores (total and all four sub-scales) help to highlight the validity of the
assessment criteria for use in clinical practice. This close relationship identified between
the definition of mental incapacity in the Assisted Decision-Making (Capacity) Act
2015 and the MacCAT-T subscales highlight the significant external validity in the
context of the fact that the four key elements of mental incapacity are highly consistent
with those in other jurisdictions (e.g. England and Wales). Based on this, the findings of
our work can be generalized to other jurisdictions with comparable definitions of

capacity within their legislation.

5.7. Limitations of this work

Limitations include the fact that our analysis was a cross-sectional, observational study
and did not take account of changes in mental capacity over time. This was to establish
point prevalence of mental capacity that is, what proportion of hospital inpatients lack

mental capacity at a given time.

To reduce potential risks, there were no patient identifiers gathered and all data was
irrevocably anonymised at point of collection. While this was an ethically responsible
choice, it left it such that there was no option to go back to repeat assessments or
amalgamate other studies that may have been carried out in the study population. For

example, assessment of insight, cognitive functioning or psychotic symptoms.
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It would have been a useful addition to have noted the number of days into the
admission that the assessment was carried out as this could certainly have impacted on
the outcome. It is evident from other studies which included more than one capacity
assessment, that decision making mental capacity improved later in the admission or
prior to discharge. For example, a study in Dublin by Fernandez et al. (2017) found that
on admission to a psychiatric unit, 37.5% lacked decision-making capacity (consultant
assessment) and had significantly lower MacCAT-T scores. This improved to 82.1% at

6 weeks and 94.6% at 12 weeks.

This work as previously mentioned was a cross-sectional study and we did not have
ethical approval to re-assess patient’s mental capacity, however it would be useful for
future research to include this and look at potential factors that impact on this
improvement. What, if any, medications work better at improving mental capacity to
make treatment decisions? Are there certain treatments that help more than others? A
study by Dornan et al. (2015) in the forensic psychiatry population in Ireland found
improved mental capacity with the treatment of clozapine compared to other
antipsychotic medication. A study by Loughran et al. (2022) of 24 patients hospitalised
with a major depressive episode showed that treatment with ECT improved patient’s
MacCAT-T understanding scores but there was no overall improvement in their
decision-making capacity or cognition scores. These factors would be worth exploring

further and on a larger scale and in the general adult psychiatry population.

The author is aware that in clinical practice non-urgent treatment decisions may be

postponed if there is potential for the patient to regain mental capacity as recommended
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in the 2015 Act. Also, it is imperative that information is provided in format appropriate
to the patient and anything that can be done to improve mental capacity should be
addressed especially for non-urgent matters. Changes in mental capacity are common
with improvement noted with treatment and time (Fernandez et al., 2017), and usually
consent is deferred where possible to allow for mental capacity to be optimised. This
work did not look at all associations between mental illness and mental capacity,
however, our study did provide the important outcome of prevalence of mental capacity

in the inpatient psychiatry population at the time.

A further limitation in this study was the inconsistency in diagnosis and treatment
information that was given to the participants. It would be a useful addition in future
research to be able to repeat information to patients, ensuring a clear presentation of
information to the patient with options for assistance. It would be beneficial to know
how many times relevant information was repeated. This study was reliant on the
treating team to provide the information and assessment of the patient’s retention of this
information until our review which may have been hours or days after the information
was originally relayed to them. This is a limitation. Studies have shown that the way in
which information is presented with interventions directed at simplifying information
can impact patients’ mental capacity (Calcedo-Barba et al., 2020). Unfortunately, this

was not possible as it was not within the ethics approval of this work.

As highlighted above the time point of assessment in terms of admission varied between
the patients also. On days when the researcher was assessing patients all those eligible

and consenting to participate were approached. This led to a situation where some
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patients were assessed on day 1 while for others it may have been much further into
their admission. Within the involuntary cohort, a participant could have just been
detained or may have been about to have their admission order revoked. There was also
the possibility that participants may have had extensive consultation and explanation of
treatment with their treating team or very little at time of assessment. However, in order
to limit any distress to the patient we had to stick rigidly to not disclosing or repeating
any of the treatment information. Again, it was felt that this was an ethically appropriate

choice even though there are some limitations for study results in this method.

There was a potential sampling bias with respect to likely omission of some patients
impaired by significant mental illness such as severe cognitive impairment and thus
likely older patients; those who were very agitated or aggressive and in seclusion; and
patients undergoing ECT where many of the patients would not be able to complete a
research assessment. This could lead to potential limitations for the generalisability of
the study findings and underestimate of mental incapacity. However, as the researcher
returned to inpatient units on multiple occasions many who had settled and were no
longer in seclusion or had improved somewhat due to treatment may have had the
opportunity in participate at another time. It is also worth noting again that with respect
to the sample characteristics of our study population they were relatively consistent with
those of the Mental Health Commission inpatient census 2018 and Health Research
Board report on admissions to psychiatric inpatient facilities for 2018 (Daly and Craig,

2019).
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It is customary for consent to be taken by the clinician involved in the proposed
treatment or procedure. As per the Irish Medical Council, “as the treating doctor , you
should usually give information and seek the patient’s consent yourself as you will have
a full understanding of the procedure or treatment, how it is carried out and the risks
attached to it” (Irish Medical Council, 2019, para 13.1). These guidelines also note that
“taking consent is not a one-off event. It involves a continuing dialogue with the patient,
keeping them up-to-date with any changes in their condition and the treatments or

investigation proposed”.

According to Hermann et al. (2017) a prerequisite to consent is decision-making
capacity. Therefore, a similar sentiment could be applied to a capacity assessment
regarding a patient’s treatment, to allow for a treating clinician to give the full
information with respect to the proposed treatment. The patient would be required to
understand, retain and weigh up this information before communicating their decision
about such treatment to demonstrate mental capacity. This work was carried out by a
researcher not linked to the treating clinical team. While the researcher had access to the
required information to assess capacity it could be argued that this would not have been
the same strength of relationship as with their own treating doctor, where a relationship
of trust and mutual respect may have developed over time (Hermann et al., 2017,

Supady et al., 2011).

A useful addition in future research in the area could be to repeat capacity assessments
by the same researcher to allow for the development of a clinical relationship and to

compare it to assessments carried out by the treating psychiatrist. This would allow also
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to examine the effects of time and treatment in improving mental capacity. However, in
keeping with our consent protocol and given that there is presumption of mental
capacity in Ireland’s legislation within the Assisted Decision-Making (Capacity) Act
2015, repeated or follow-up capacity assessments of mental capacity for treatment
decisions in the psychiatry inpatients of our study were not performed. A longer
assessment period similar to Fernandez et al. (2017) could prove useful in future
research with the potential to add to existing findings rather than those based on a single
assessment. Fernandez et al. (2017) also used the treating consultant’s assessment for
the binary outcome of mental capacity. Therefore, a study involving repeated

assessments of mental capacity over time would be a valuable addition to the field.

The same rater was used for both clinical and legal assessments of mental capacity in
order to facilitate simultaneous assessment (as mental capacity can fluctuate over time)
and in order to reflect clinical practice (where it is common for the same doctor to
perform both clinical and legal assessments of mental capacity, although this is,
arguably, not ideal). The use of a single rater for both assessments, however, had the
potential to introduce assessment bias, and while careful training and supervision was

provided to minimise this possibility, it is possible that residual bias remained.

Only one diagnosis per patient was recorded (their primary diagnosis) when some
patients might have had two significant diagnoses (e.g. schizophrenia and a comorbid

psychoactive substance misuse disorder).
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In addition, it is important to note that cognitive performance is central to the MacCAT-
T assessment of mental capacity and we did not assess cognition in the present study.
There is an ultimate need to expand our understanding of factors which may impact on
mental capacity for treatment decisions. Future study in the area would benefit from

including other assessments such as cognition and insight.

As a consequence, the results of this work as a cross-sectional study, are unable to take

account of some of the factors in determining mental capacity for treatment decisions.

The MacCAT-T was chosen as the gold standard, most widely used and reliable tool in
assessing mental capacity. However, a drawback with the MacCAT-T is that it does not
take emotions into consideration which are important factor in decision making process.
A study by Supady et al. (2011) showed an empirical relationship between informed
consent and decision-making as assessed using the MacArthur Competence Assessment
Tool for Clinical Research (MacCAT-CR), on the one hand, and empathy and emotions
on the other. Hermann et al. (2017) questioned the adequacy of reasoning criterion in
particular in the capacity assessment. They note that in addressing rational deliberation
only within what is referred to as a ‘dual-process model of decision making’, it is failing
to take intuitive decision making into account. They outline the potency of intuition in
health care decisions and how the current reasoning standard (in both legislative criteria
and MacCAT-T) fails to take patient’s decision-making preferences and of deficits in

intuitive reasoning into consideration (Hermann et al., 2017).
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Although our work categorising capacity into full, partial or lack of mental capacity was
based on similar published research (Murphy et al., 2018, Kolva et al., 2014), it would
be valuable to have further evaluation into the use MacCAT-T using this method,
especially within the psychiatry inpatient population. This would further enhance its use

in terms of its reliability and validity in research and clinical practice.

As mentioned, this study did not measure cognitive performance, which is important in
the MacCAT-T assessment. That said, while controlling for cognition may have added
another dimension to the study, it would have risked 'over-controlling', because

cognition is so closely correlated with the MacCAT-T.

5.8.  Conclusion

This is the first significant study of mental incapacity among psychiatry inpatients in
Ireland. It is an under-studied and important topic which was assessed despite the
ethical challenges inherent in conducting research among patients who may lack mental
capacity for both research and treatment decisions. This chapter discussed the results of
our systematic review, “Decision-Making Capacity to consent to treatment in psychiatry
inpatients”(Curley et al., 2021). To our knowledge to date, there were no reviews
looking specifically at decision making capacity for treatment decisions in acute
psychiatry inpatients alone. This was carried out to examine the literature to determine
the extent of the research and existing data in this field. The results of the review are in
keeping with the results our of own study show that the majority of psychiatry

inpatients have the mental capacity to make treatment decisions.
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This research examined the legal criteria for mental incapacity proposed in the Assisted
Decision-Making (Capacity) Act 2015, comparing it to scores of a standardised test for
clinical assessment of mental capacity (the MacCAT-T). The finding of close
correlation between mental capacity assessments based on legal and clinical criteria
supports the 2015 Act’s current legal definitions of mental incapacity. This study was
first direct comparison of outcomes of legal and clinical assessments of mental

incapacity in psychiatry inpatients.

The issue of logistics in implementing the supports described in the Assisted Decision-
Making (Capacity) Act 2015 is critical. By having an estimate of the prevalence of
mental incapacity for treatment decisions in this population it helps to clarify the extent
of the demand for such supports and circuit court hearings which are beginning to take
place. In terms of the interaction between our findings of categorical mental capacity
and the 2015 Act, patients we identified as having full mental capacity for treatment
decisions (47.4%) would not require any supports under the legislation; those with
partial mental capacity (50.7%) would likely benefit from decision-making assistants or
co-decision-makers; and those who lacked mental capacity (1.9%) might require a
“decision-making representative” for treatment decisions (i.e. substitute decision-
making), especially if decision-making assistants or co-decision-makers did not appear
appropriate or did not prove sufficient. The final chapter in this thesis will review our
findings in light of the commencement of the Assisted Decision-Making (Capacity) Act

2015, with recommendations for future directions of research and legislative changes.
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Epilogue
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6. Epilogue

6.1. Recap of capacity legislation in Ireland

This research began in 2017, a time when although the Assisted Decision-Making
Capacity Act 2015 had been signed by President Michael D Higgins in December 2015,
it had not been commenced. This did not take place until April 2023 and was long
awaited. The legislative framework, The Lunacy Regulation (Ireland) Act 1871, which
Ireland had been working with in terms of capacity was outdated, whereby the wardship
system of an all or nothing approach to capacity was utilised in the absence of other
systems. Under this legislation, the wardship court gained jurisdiction over all matters
in relation to the ‘person and estate’ of an individual who was deemed to lack mental
capacity. The ward of court framework did not adequately define “capacity”; had
insufficient review mechanisms for existing wards of court and was poorly responsive
to changes in capacity. Ireland had signed up to the United Nations Convention on the
Rights of Persons with Disabilities (CRPD) in 2007 but did not ratify it until March
2018. The Assisted Decision-Making (Capacity) Act 2015 and the changes with respect
to decision making and supports of those who have impaired decision-making capacity
have gone a long way towards this ratification and ensured that Ireland was compliant
with its obligations under the CRPD in particular Article 12. This allows for “equal
recognition before the law”, ensuring “that persons with disabilities enjoy legal capacity

on an equal basis with others in all aspects of life” (United Nations, 2006, Article 12).

From a legal perspective, standards for capacity to consent differ between jurisdictions,
however the principles are generally similar to the functional approach adopted within
the Assisted Decision-Making (Capacity) Act 2015. The Act has followed the approach

used in the Mental Capacity Act 2005 in England and Wales which also tests a person’s
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ability to understand, retain, use or weigh up information and communicate a decision.
Using this functional approach, a clinician comes to a binary decision regarding a

person’s decision-making capacity for treatment.

To summarise the Assisted Decision-Making (Capacity) Act 2015, the aim of the Act is
to reform the law for people whose capacity is in question and who need help making

decisions.

Within the Assisted Decision-Making (Capacity) Act 2015 “A person lacks the capacity

to make a decision if he or she is unable -

(a) To understand the information relevant to the decision,

(b) To retain that information long enough to make a voluntary choice,

(c) To use or weigh that information as part of the process of making the decision, or

(d) To communicate his or her decision (whether by talking, writing, using sign
language, assistive technology, or any other means) or, if the implementation of the
decision requires the act of a third party, to communicate by any means with that

third party” (Assisted Decision-Making (Capacity) Act, 2015, Section 3(2))

The general principles of the 2015 Act provide that capacity should be presumed unless
there is evidence to the contrary, even if the patient comes to an unwise decision. Part
one of the Assisted Decision-Making (Capacity) Act 2015, looks at the assessment of
capacity which is ‘to be construed functionally’, is issue and time specific, and looks at

the way in which a decision is reached (Part 1, Section 3)). A person cannot be deemed
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to lack capacity “unless all practicable steps have been taken, without success, to help
him or her”. Any intervention must be necessary “having regard to the individual
circumstances of the relevant person”. It must also minimise restriction of rights and
freedom of action and must “respect the right of the relevant person to dignity, bodily
integrity, privacy, autonomy and control over his or her financial affairs and property”
(Part 1, Section 8(6)). Any intervention must be proportionate to the significance and
urgency of the matter and be as limited in duration as possible. In Section 8(7) the
intervener, defined as a person who makes an intervention shall “permit, encourage and
facilitate, in so far as is practicable, the relevant person to participate, or to improve his
or her ability to participate, as fully as possible, in the intervention”. An intervenor must
consider the person’s “past and present will and preferences” in so far as they are
“reasonably ascertainable”, take account of their “beliefs and values” and “act at all

times in good faith and for the benefit of the relevant person”.

New models of supported decision-making are addressed within the Assisted Decision-
Making (Capacity) Act (Kelly, 2017). The 2015 Act articulates three levels of supported
decision-making: “decision-making assistant”, “co-decision-maker” (joint decision-
making) and “decision-making representative” (substitute decision-making), which will
be applicable to psychiatry inpatients whose capacity is in question, allowing them to

retain as much autonomy as possible. There are also the options of creating an Enduring

Power of Attorney or making an Advance Healthcare Directive.
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Decision-making assistant

A “decision-making assistant” is the lowest level for supported decision making
provided in part 3 of the 2015 Act, where the individual appoints someone to help them
with specific decisions regarding their “personal welfare or property and affairs, or
both”, and to assist them to communicate their “will and preferences” (Part 3, Section
14(1)). The decision-making assistant helps “the appointer to make and express a
relevant decision” (Part 3, Section 14(1)) and “ensure that the appointer’s relevant
decisions are implemented” (Part 4, Section 23(2)). The “decision- making assistant”
cannot make a decision either jointly or on behalf of the person, therefore is an assistant
role to support and advise the appointer in making their own decision. There is no

procedure for registration of a decision-making assistance agreement.

Co-decision-maker

A “co-decision-maker” is appointed either in the same manner as a “decision-making
assistant” or via the Circuit Court. For a person to require a “co-decision-maker” the
individual is seen to be of reduced capacity but can make a specific decision with the
joint authority of a co-decision-maker. The co-decision-maker explains relevant
information, ascertains the appointer’s “will and preferences”, and makes the decision
jointly with the appointer. “Where a co-decision-making agreement stands registered, a
relevant decision made otherwise than jointly by the appointer and the co-decision-
maker is null and void” (Part 4, Section 23(2)). For a co-decision-making agreement, a
statement is required by a registered medical practitioner or another registered
healthcare professional to the effect that: the appointer has the decision-making capacity

to enter into the agreement; that they require assistance with the relevant decisions
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within the agreement; and that “the appointer has capacity to make the relevant
decisions specified in the co-decision-making agreement with the assistance of the co-
decision-maker” (Part 4, Section 21(4)). The relevant person does not have the capacity

to make the decisions with a decision-making assistant.

Alternatively, an application can be made to the circuit court. In these circumstances, it
is thought that the person does not have the capacity to make the decision about
appointing a co-decision maker. The court will then declare if the person has the
capacity to make these decisions with or without the assistance of a co-decision maker,

or whether despite assistance they lack the capacity to make the decision (Part 5).

Decision-making representative

“Decision-making representatives” have the task of substitute decision-making and is
the highest level of supported decision-making. The 2015 Act recognises that a point
may be reached where a person lacks the capacity to make certain decisions even with
support. In this case, where there is no Enduring Power of Attorney or Advance
Healthcare Directive with regard to the decision to be made, the court can appoint a
“decision-making representative”, or in urgent matters make the decision itself (Health
Service Executive, 2017). There are limitations to the decisions a decision-making
representative can make. For example, they “shall not refuse consent to the carrying out
or continuation of life-sustaining treatment or consent to the withdrawal of life-

sustaining treatment for the relevant person” (Part 5, Section 44(4)).



232

6.2.  As it stands today- The Assisted Decision-Making (Capacity) Act 2015 since
commencement:

We are just over 7 months following the commencement of the Assisted Decision-
Making (Capacity) Act 2015. According to the latest update on activity up to 7th
November 2023 as per Office of Human Rights and Equality Policy, there have been 6
decision making assistance agreements with 28 pending; 6 co-decision making
agreements and 20 pending; there have been 53 decision making representative orders
with 51 decision making representative orders pending registration and 180 decision
making representative orders going through court processes. There have been 2
discharges from wardship completed. Since April 2023 there were 118 new Wards of
Court with 80 more due. These applications were in progress prior to the
commencement if the Assisted Decision-Making (Capacity) Act 2015. There have been
12 Enduring Power of Attorney registered with 226 pending (HSE National Office of

Human Rights and Equality, 2023).

Progress is slow with respect to current wards of court. There are approximately 2,500
to be processed within 3 years of commencement of the Act taking us up to April 2026
(Decision Support Service, 2023). According to their Autumn Newsletter, The HSE
National Office for Human Rights and Equality Policy has continued to provide daily
guidance and advice to staff and services in order to facilitate their understanding and
enabling them to comply with the 2015 Act requirements. There are now 13 codes of
practice which are; Code of Practice for Attorneys, Code of Practice for Co-Decision
Makers, Code of Practice for Decision-Making Assistants, Code of Practice for
Decision-Making Representatives, Code of Practice for Designated Healthcare

Representatives, Code of Practice for Financial Service Providers, Code of Practice for
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General Visitors, Code of Practice for Healthcare Professionals, Code of Practice for
Independent Advocates, Code of Practice for Legal Practitioners, Code of Practice for
Special Visitors, Code of Practice for Supporting Decision-Making and Assessing
Capacity, and Code of Practice on Advance Healthcare Directives for Healthcare
Professionals, all of which are available on the DSS website. There are also a number of
supporting regulations, new circuit court rules, alongside new forms and documentation
to be applied in practice (National Office for Human Rights and Equality Policy, 2023).
The Experience of the HSE Office of Human Rights and Equality is that most queries
are in relation to Older Persons Services. With respect to a person who lacks decision-
making capacity but requires admission to a residential care unit or a nursing home but
does not wish to be admitted, an application must be made to the High Court under
‘inherent jurisdiction’ to authorise such an admission. Only the High Court has this
authority. This represents a current gap in legislation. The Department of Health has on-
going work to develop a Protection of Liberty Safeguards Scheme to address this

(National Office for Human Rights and Equality Policy, 2023).

There is a right to free legal aid for a ‘relevant person’ under the 2015 Act in cases
where there is an application being made to appoint a Decision-Making Representative
for a relevant person. The person or their supporter can make contact locally with their
legal aid centre. In the cases where the HSE intends, on the behalf of a relevant person,
to make an application for a Decision-Making Representative, an application must go
through the Circuit Court seeking the courts consent first. Should this consent be
granted, the application can then proceed by the HSE. It is imperative that the relevant

person’s rights are safeguarded, and they are informed of the procedure for free legal
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aid. An independent advocate may also be beneficial (National Office for Human Rights

and Equality Policy, 2023).

Under Part 5 of the 2015 Act, with respect to applications to the circuit court, the DSS is
not a party to applications. For the registration and supervision of the orders, the court
sends its decision-making representation orders on to the DSS. With respect to the
orders that have been initiated to date, many of them have been in relation to the
Nursing Home Support Scheme. It is no longer an option to apply for the appointment
of a care representative due to amendments to the Nursing Home Support Scheme Act
2009. When other supports are insufficient, applications to the Circuit Court should be

as a last resort.

Since the launch of the Decision Support Service’s ‘My Decision. My Rights” media
campaign, there has been significant increase in demand for information. Up to
September, there had been 1, 200 queries to the Decision Support Service (DSS) in
relation to Enduring Power of Attorney. According to the Autumn Newsletter, the DSS
managed over 9,000 queries from the public via telephone and email between 26 April
and mid-September 2023. The DSS aims to be accessible and available to stakeholders
to ensure the provision of reliable information. The DSS director Aine Flynn
commented that there has been encouraging engagement with the DSS online portal by
the public. “The legislation facilitates a ‘digital first” approach” (National Office for
Human Rights and Equality Policy, 2023, p.4) therefore documentation that has been
digitally created, registered, and retained is essentially treated as original. However

Aine Flynn emphasises that the DSS is not ‘digital only’ and to help with accessibility
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requirements for some people they will facilitate manual ways of working around the
submission of applications and ID verification (National Office for Human Rights and
Equality Policy, 2023). By the middle of September 2023, just under 2,500 online
accounts which were fully verified had been created. Of the applications in progress at
that time, 767 of the 851 applications were to register for the new form of enduring
power of attorney legislated within the Assisted Decision-Making (Capacity) Act 2015
(National Office for Human Rights and Equality Policy, 2023). According to the 2015
Act, DSS registers may be accessed by those who satisfy the Director as having a
‘legitimate interest’ or by ‘a body or class of persons prescribed by regulation’, which
includes healthcare professionals. The online functionality of this part of the service is
under development. The DSS will hold a register of decision- making representative
agreements, co- decision making agreements and Enduring Power of Attorneys, but this
register will not be live until early 2024, all going to plan. The process of accessing the
register still has to be piloted at test sites. As it stands if people have queries, they are to
contact the DSS directly and they will manually check the register for example if there
is a question regarding the scope of an agreement (National Office for Human Rights

and Equality Policy, 2023).

On the 7th September 2023 The Assisted Decision-Making Mentorship Programme was
formally launched. In response to feedback and consultations with social and health care
staff, the programme was developed to help meet the need for various tools and support
for staff to help in the implementation of the changes which are required under the
Assisted Decision Making (Capacity) Act 2015. This programme aims to provide
specific resources and support for healthcare workers; to build competence and

confidence locally. It endeavours to capture and record cases and case studies; to help
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find solutions to common problems arising day to day; and to provide data and
information which will be used to address broader systemic issues that arise in practice

(National Office for Human Rights and Equality Policy, 2023).

Covering acute and community services there are 46 mentors and over 500 mentees.
There will be monthly learning for each mentor and mentee where they work through
anonymised cases with the aim of enhancing knowledge in practice. The anonymised
case studies will be collated in the form of a ‘toolkit’ to support ongoing learning within
and beyond the mentorship programme. For example, they will be utilised to inform
responses to policy and systemic issues along with future training for social and health

care staff (National Office for Human Rights and Equality Policy, 2023).

As Aine Flynn Director of the DSS reported in September 2023, challenges were to be
expected across many sectors with the commencement of complex and ambitious
legislation which was replacing a 150-year-old system. In general, there has been a
positive reception to the 2015 Act. In-keeping with its duty, the DSS review the
operation of the Assisted Decision-Making (Capacity) Act 2015 and reports its
recommendations to the Government (National Office for Human Rights and Equality

Policy, 2023).

6.3.  The practical impact of this research:
Using the legal criteria as per the Assisted Decision-Making (Capacity) Act 2015 to
assess mental capacity in our study we found that over a third (34.9%, n=75) of

psychiatry inpatients lacked mental capacity. The figures from the Health Research
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Board (HRB) showed that there were 15,790 admissions to psychiatry units in 2022
(Daly and Lynn, 2022). This ultimately could leave approximately 5,511 psychiatry

inpatients who potentially require supports as provided by the 2015 Act.

When assessed for categorical mental capacity using the MacCAT-T and cut-off scores,
1.9% of participants (n=4) lacked mental capacity for treatment decisions; 50.7%
(n=109) had partial mental capacity. Again, using the rates of admission for 2022, this
could leave over 8,300 psychiatry inpatients who would benefit from assistance in
making decisions about the treatment of their mental health in hospital. Using this
method to establish categorical mental capacity enabled us to see that there may only be
a minority who require substitute decision-making, in the form of a decision-making
representative. In the case of our study most likely the 1.9% and a proportion of those
with partial mental capacity may require that level of support, others may benefit from

lower level of assistance.

This provides a better picture of the inpatient population however the people who are
receiving treatment for their mental health in the community must also be taken into
account, many of whom may also benefit from decision-making supports. They should
be encouraged to make plans for the future should they become unwell and lack
capacity to make decisions. In the format of an AHD, it would be useful to know a
person’s will and preferences for such a time when they lack capacity. Future research
could usefully explore the prevalence of mental capacity for treatment decisions in the
community: in those living in mental health hostels, people under the care of home-

based treatment teams for mental health, those attending mental health rehabilitation
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services or outpatient departments. However, it was a reassuring outcome of our study,
where despite the people being assessed having the highest level of mental illness
requiring admission to a psychiatric unit, the majority (65.1%) had mental capacity to

make treatment decisions (Curley et al., 2019c¢).

6.4. Recommendations from this work
Stemming from this work there are key areas that I feel would help progress this field of

capacity in particular in those with a mental illness.

6.4.1. Use of the MacCAT-T in clinical practice

Assessments of mental incapacity for treatment decisions based on Ireland’s Assisted
Decision-Making (Capacity) Act 2015 (i.e. legal criteria) accord very closely with
assessments using the MacCAT-T (i.e. clinical criteria). This suggests that the
MacCAT-T could reasonably be used both in clinical practice and for assessments of
whether or not patients meet the legal criteria for mental incapacity. While the
MacCAT-T is considerably longer than the legal criteria for mental incapacity outlined
in Irish legislation and similar legislation in other jurisdictions (e.g. England and
Wales), it permits a more nuanced exploration of different aspects of mental incapacity,
and also possibly helps deepen therapeutic understandings. Although there is need for
training to use the MacCAT-T, following the capacity assessments of 215 psychiatry
inpatients by the author, its advantages are clear, especially in light of the results which
show its close relationship with the legal criteria within the Assisted Decision-Making

(Capacity) Act 2015. I therefore recommend the use of the MacCAT-T in clinical
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practice once it is used following appropriate training, with an awareness of its strengths

and limitations, and with an understanding of its relationship with legal criteria.

6.4.2. Revision of the Mental Health Act to keep in line with the progressive
Assisted Decision-Making (Capacity) Act 2015 and CRPD

It is evident that Ireland’s Mental Health Act, 2001 requires revision. As the results of
this work demonstrate, mental capacity and psychiatric admission can create some
uncertainties regarding rights and ethical issues. These recommendations for change
have been discussed at length throughout this thesis, in particular with respect to the
‘voluntary’ patient who lacks capacity but also concerns with respect to a minority of
involuntary patients who may have mental capacity for treatment decisions. I encourage
the commencement of the Mental Health (Amendment) Act 2018, for the purpose of
addressing some of these problems with respect to the voluntary patient admission,
capacity and bringing the Mental Health Act 2001 in line with the 2015 Act, with its
principles of ‘will and preference’ as opposed to ‘best interests’. In the absence of clear
guidance in the approach to ‘best interests’, there is nothing to prevent its paternalistic

interpretation.

That said with respect to the extensive recommendations (165 in total) in the report of
the Expert Group on the Review of the Mental Health Act 2001 (Department of Health,
2015), it would seem most appropriate that such a revision of mental health legislation
would come in the form of a single comprehensive piece of legislation rather than
multiple amendments (Reidy and Kelly, 2021). At present we await the commencement

of the Mental Health (Amendment) Act 2018, this follows on from amendments in the
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Mental Health (Amendment) Act 2015. These amendments are needed in themselves
and improve specific areas within the 2001 Act. However, this continued
commencement of small pieces of amending legislation is exactly what Reidy and Kelly
(2021) see as unwise, with the potential to create problems. My recommendation in line
with this, would be to provide a single comprehensive revision ensuring that any
changes are consistent with the Assisted Decision-Making (Capacity) Act 2015 in

particular when looking at Sections 3, 4 and 57 of the Mental Health Act 2001.

6.4.3. Keep capacity assessment separate to the involuntary admission criteria
As this work has confirmed there is a complex relationship between mental incapacity
and psychiatry admission status. It is important to ensure that patients who lack mental
capacity but are compliant with treatment (22% of voluntary patients in this study)
(Curley et al., 2019¢)) have their rights protected by way of proposed amendments. By
keeping mental capacity assessments separate to involuntary admission criteria it is
hoped that this will help ensure that criteria for involuntary admission are not applied
discriminatorily to people who lack mental capacity, consistent with the Convention on

the Rights of Persons with Disabilities (CRPD).

6.5. Future Research

6.5.1. Expansion of this study to include other potential factors contributing to
mental incapacity in Psychiatry Patients.

In keeping with the ethics approval for the study, the patient information that I gathered
included sociodemographic and some clinical factors. Analysis of the results showed an

association between mental capacity and voluntary admission status, being employed,
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having a primary diagnosis other than schizophrenia or a related disorder, and younger
age (Curley et al., 2019a). Other dimensions that have been assessed and linked with
mental capacity in other jurisdictions include insight, degree of symptoms and
cognition, all of which would add to work of this study. As discussed in Chapter 5,
insight has been found to be associated with capacity in psychiatry inpatients (Larkin
and Hutton, 2017, Owen et al., 2009b, Cairns et al., 2005a). Information regarding
insight in this population in Ireland would add to our understanding of capacity.
Standardised tools to measure insight could be used to guide this, for example Spencer
et al. (2018) used Positive and Negative Syndrome Scale (PANSS) which includes a
measure of insight (PANSS item G12) or the Expanded Schedule for the Assessment of
Insight (SAI-E) as used by Owen et al. (2009b) and Cairns et al. (2005a). The SAI-E is
a semi-structured interview which is clinically based. It has 3 main dimensions
(awareness of illness, treatment adherence and relabelling of symptoms as pathological)

(Owen et al., 2009b).

Exploration of the symptoms experienced by those who lack capacity would be a
welcome inclusion in future research. The results of this work, which are in keeping
with most other studies, show that there is an association between mental incapacity and
schizophrenia or related disorders. Therefore, scales to measure these symptoms could
be added for example PANNS, Scale for the Assessment of Positive Symptoms

(SAPS), Scale for the Assessment of Negative Symptoms (SANS) or Brief Psychiatric

Rating Scale (BPRS).
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This study did not measure cognitive performance, which is important in the MacCAT-
T assessment (Breden and Vollmann, 2004, Mandarelli et al., 2012). Cognitive deficits
have been noted in those experiencing mental health difficulties, in particular
schizophrenia. There is no single pattern that is specific to patients with this diagnosis
however, deficits in executive function, working memory, attention and ability to learn
new information have been frequently observed (Palmer and Jeste, 2006, Heaton et al.,
1994). A recent systematic review by Parmigiani et al. (2022) found that there was
higher risk of impairment in mental capacity for treatment decisions in patients with
mild cognitive impairment compared to healthy subjects. Therefore, it stands to reason
that those with schizophrenia or related disorders, displaying cognitive deficits would
also be at risk of impaired mental capacity. The results of a study by Mandarelli et al.
(2012) in acute psychiatric inpatients showed that decision making with respect to
informed consent was associated with executive functions as assessed using the
complete range of the Wisconsin Card Sorting Tests (WCST). Mandarelli et al. (2012)
found that patients who performed worse in MacCAT-T (understanding, appreciation,
and expression of a choice) had poor executive function compared to those who
performed well on the MacCAT-T. It is important for researchers and clinicians to
consider cognitive functioning when seeking informed consent (Parmigiani et al., 2022).
It would be advantageous to further assess for potential associations between mental
capacity, cognition and related measures such as executive function and concentration
that may impact on the person’s ability to retain or process information required for
capacity. However as highlighted by the HSE in September 2023 it is essential that the
test for capacity under the 2015 Act is the functional test. The use of the Mini Mental
State Exam (MMSE) or other assessments of cognition are not appropriate to use as the

means of establishing a person’s decision-making capacity (National Office for Human
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Rights and Equality Policy, 2023). This is certainly a multi-factorial and complex
subject matter. All of these additional measures would serve to provide us with more
information about those at greater risk of experiencing mental incapacity in the
psychiatry setting. Advocate support, education and resources would be best directed
towards these high- risk groups initially, with special emphasis on the provisions within

the Assisted Decision-Making (Capacity) Act 2015 to optimise their mental capacity.

6.5.2. Timing of the capacity assessment

This research did not look at the stage of admission at which the capacity assessment
was carried out. This of course could have an impact on the outcome, for many who
lack mental capacity to make treatment decisions, have the potential for improvement in
their mental illness and to regain capacity with treatment. This study found a
paradoxical situation whereby some voluntary patients lacked capacity while some
involuntary inpatients possessed mental capacity. Knowledge regarding the point in
time of the admission at which the assessment took place could help our understanding

of the impact of this on mental capacity.

6.5.3. Repeat Capacity Assessments

This work did not take account of changes in mental capacity over time; this was to
establish what proportion of hospital inpatients lack mental capacity at a given time.
However, in clinical practice and as per the principles of the Assisted Decision-Making

(Capacity) Act 2015, non-urgent treatment decisions may be postponed if there is
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potential for the patient to regain mental capacity. Therefore, a study involving repeated

assessments of mental capacity over time would be a valuable addition to the field.

Also, comparing the capacity assessments completed by a researcher to that of a
member of the treating team of the person could usefully explore any benefit from the
rapport and trust a patient may have with a key worker as a factor in their decision-

making ability.

6.6. Education regarding the findings of this work

Mental health professionals should be made aware of the findings of this study. Of
course, with the Assisted Decision-Making (Capacity) Act 2015 commencement and
campaigns from the DSS, capacity is very topical at present. However, it is important
for both professionals and other stakeholders to be aware that not only is capacity to be
presumed but even in the sickest cohort of those who suffer with mental illness, there is
still a high rate of capacity to make treatment decisions and with the decision-making
supports also available to psychiatry inpatients, there is the potential to improve this

ceven more.
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 ovomren s { Clinbesl Trials oo Sloedisasl Peococts o Bamen Les) Aegndaiees 3004 & KH GOF p.nlrih:.
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Appendix 2: Ethics Approval: RCSI- Connolly Hospital Blanchardstown

Royal College of Surgeons in Ireland

The Research Ethics Committes

121 5. Stephens Green, Dublin 2, lreland.
Tel: 4353 1 4022205 Email: recadmingresiie

RCSI

ROYAL COLLEGE OF INE N IRELAND
COLAISTT RGN NA MAMNLE S TN EYRTNN

Dr David Smith, Acting Chair
Dr Sinead Healy, Convenor

268™ September 2017

Professor Brendan Kelly
Department of Psychiatry

Trinity Centre for Health Sciences
Tallaght Hospital

Dublin 24

Ethics Reference No: | REC1471 [Accepted approval fram SIH/AMNCH)

Mental Capacity for Medical Treatment Decisions in Hospial

Project Title: | | patients

Researchers Name (Pl): | Professor Brendan Kelly (TCD Department of Psychiatry)

Researchers Name (lead applicant): | Dr Aoife Curley [TCD & Louth Meath Mental Health Service)

Dr Rolsin Plunkett [East Blanchardstown MHS), Dr Aldeen
Meran {Morth Dublin MHS, Connally Hospital, Blanchardstown),
Dr Catherine MeDonagh [Louth/ Meath Mental Health Service),
Dr Sean Fleming (Midland Regional Hospltal)

Other Individuals Involved:

Dear Prof. Kelly,

Thank you for your Research Ethics Committee (REC) application. The RCSI HREC accepts the ethical approval
granted by Tallaght Hospital (SIH/AMMNCH] for the research study (details above) submitted by Prof. Kelly

This letter provides approval for data collection for the time reguested in your application and for an
additional 6 months, This is to allow for any unexpected delays in proceeding with data collection. Therefore
this research ethics approval will expire on 01/04,/2019

Where data collection is necessary beyond this point, approval for an extension must be sought from the
Research Ethics Committee.

This ethical approval is given on the understanding that:

*  All personnel listed in the approved application have read, understand and are thoroughly familiar with
all aspects of the study.

= Any significant change which occurs in connection with this study and/or which may alter its athical
consideration must be reported immediately to the REC, and an ethical amendment submitted where
appropriate.

e Afinal report will be submitted to the REC upon completion of the project,

We wish you all the best with your research.

Yours sincerely,

PP Dr Sinead Healy meenar)
Dr David Smith (Acting Chair]
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Appendix 3: Ethics Approval HSE North East -Drogheda Department of

Psychiatry and St. Brigid’s Ardee

—

Regional Manager Consumer Affairs
el HSE Dublin North East
— Bactive Strest, Kelfs Loughtes Business Park
Feidh nachk na Seirbhise Sfinie Co. Meath Drumalees, Cavan
Health Service Executive Tel: +353 () 46 0251264 Tel: +353 (0} 48 4377343
Fax: +353 (0 46 9251774 Fan: +353 {0) 49 4377379
Emall: consumeraffgim hsedne@hsea e
Dr Acife Curley
St Davnet's Hospital
Monaghan
Co Monaghan BITHT

Re/  Research Study Proposal: =
“Mental Capacity for Medical Treatment Decisions in Hospital Inpatients in the
Drogheda Department of Psychiatry, Tallaght Hospital, Dublin and Midland Regional
Hospital”

Dear Dr Curley

| refer to your email correspondence of the 5/7/17 in response to issues raised by the HSE
Merth East Area Research Ethics Committee (REC) in connection with the above study. |
wish to advise that | have had an opportunity to review same.

I can confirm that you have met all the conditiens of the Committee and You may commenca
the above study,

Thiz will be formally noted at the next REC meeting,

Yours sincerely,

j&c‘ﬂ‘ Mia —Lonen
Dr Brendan MacMahon

H7 Chair, HSE North East Area
Research Ethics Committee

Copied to/!  Ger McCormack, Business Manager, St Brigids Hospital, Ardee, Co.
Louth
Amir Niazi, ECD, St. Brigids Hospital, Ardee, Co. Louth

Complaints Management « Freedom of infrmabon « Data Frotechon = Consemes Participation = Sopests HSE Schemeg « Etfics Admérestration
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Appendix 4: Hospital Participant Information Leaflet

Trinity College Dublin
Colilste na Triondide, Balle Atha Cllath

The Linkversly of Dublin

1™ dyne 2007, Version |
HOSPITAL PARTICIPANT INFORMATION LEAFLET

Mental Capacity for Medical Treatment Decisions in Hospital Inpatients
Professor Brendan Kelly (Tallaght Hospital and Trinity College Dublin)

You are being invited to participate in a research study.
Thank vou for taking time to read this.

WHAT IS THE PURPOSE OF THE STUDY?
This study examines how well patients in hospital understand the treatment choices they face
and how well they can make decisions. We know that many people who are sick in hospital
find information difficult to understand and remember, and find ot difficult 1o make decisions
about treatment.

Often, people rely on family members and hospital staff members to help with these
decisions. This study will help plan sepports for people 1o make good decisions about
treatment in hospital in the future,

WHY HAVE | BEEN CHOSEN TO PARTAKE IN THIS STUDY?
You have been invited to participate in this study because vou are an inpatient in Tallaght
Hospital, Dublin and you are aged 18 years or over,

How will the study be carried out?

WHAT WILL HAPPEN IF | VOLUNTEER TO PARTICIAPTE?

This study involves a 20-minute discussion with a researcher to figure out the extent of your
ability to understand your treatment choices in hospital and to make a decision. This 1s an
entirely anonymous study.

Beforehand, the researcher will look at your clinical file in order to understand why
you are in hospital and record this information. along with your gender and the year vou were
born. Your 20-minute discussion with the researcher will explore vour understanding of why
you are in hospital, what treatment options are available to you, and your understanding of
the pros and cons of these mestment options. In the event that clinically relevant information
comes o hght, this mformation will be conveyed back to your treating team.

The researcher will not provide additional information about vour treatment, but will
discuss vowr understanding of the treatment options for you.

You can stop the discussion al any point or ask for it 1o be broken into shorler periods,

if you wish.

An tOitarmh Erendan Keily Prafemzor Brondam Kely

AT BT BAL, MA MiSe WA, WD PD DGow PO FRCPajchs FRCP A8 BTH A, M4 A5 WA, ARD PUD DGov PR, FRCPpch FRCRA
Wigenh Skcindrochio Prefewear of Pepchinfry

Coletie Angebow Caletie Angelow

Ronal Secretany

Rowin ma ficatrachta Departrent of PoycFnatry T +35% {1 B5E 3759
lonad Choldnte na Triondide do ng hEolsiochiai Sidmbe Trinity Cerdre for Mealth Sciences

Depidial Thamhiachia Tallaght Hospital brendan kefly@ted o
Haile Atha Cliath 24 [hubiin 24 angelouc@itcd. e

Elw Erwland i Ireseine Lol e ipeyciiainyg
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The rescarcher will keep an aponymous record of why you are i hospital, what your
treatment oplions are, your understanding of the treatment options, and how you weigh the
options up. The researcher will process this information atterwards and perform an analysis
of all the information collected i the sudy in order to write and publish research papers and
Teports,

Mo dentifying material will be used in any reports of this study. All data will be
entirely anonymous and will be destroyed after analysis is complete. Confidentially will be
maintained at all times,

ARE THERE ANY RISKS INVOLVED IN PARTICIPATING?
There are minimal risks involved in this stady. If you become upset or unwell during the
discussion, the discussion will cease and care will be provided.

ARE THERE ANY BENIFITS INVOLVED IN PARTICIPATING?

This study will not affect your care in any way. This study examines how well patients
understand the treatment choices they face and how well they can make decisions. The results
will help plan better supports for people to make good decisions in hospital in the future.,

WHAT HAPPENS IF 1 DO NOT AGREE TO PARTICIPATE?
If you do not wish to participate, there are no consequences whatsoever for you. Your
treatment will not be affected in any way,

WILL MY PARTICIPATION OR WITHDRAWAL HAVE ANY IMPACT ON MY
ROUTINE CARE? No,

WILL 1 BE TOLD THE OUTCOME OF THE STUDY? Y ou will not be told your
ndividual outcome. An anonymous record of your results is processed with those of other
participants (approximately 200). However once data is analysed you can be informed of the
collective result of the study and read results in published papers. Please feel free to contact
at the details provided below if you would like 1o be updated on results at any time.
Anonymised date will be presented at national and infernational conferences and published in
medical journals.

Part 2- DATA PROTECTION

WHAT INFORMATION AROUT ME (PERSONAL DATA) WILL BE USED AS
PART OF THIS STUDY? WILL MY MEDICAL RECORDS BE ACCESSED? We
will record your gender, age, employment status, marital status, ethmcity (Insh or non-Insh),
your clinical diagnosis and the medication/ treatment you are receiving, We will get this
information from your medical records.

We collect this data to betier understand factors that may affect mental capacity 10 make
treatment decisions. This data will be anonymised.

WHAT WILL HAPPEN TO MY PERSONAL DATA?

An anonymous record of your assessment 15 transferred (o a password protecied research
computer for analysis. A copy of your consent form will be kept in a locked drawer until the
analysis is complete (5 vears).

No identifying material will be used in any reports of this study and no identifying material
{personal data collected) will leave the country. Anonymous results will be presented at
conferences nationally and internationally.



WHO WILL ACCESS AND USE MY PERSONAL DATA AS PART OF THIS
STUDY? Only Professor Brendan Kelly and Dr. Aoife Curley will have access (o your
personal data.

WILL MY PARTICIPATION BE CONFIDENTIAL? Yes,

HOW WILL MY DATA BE KEPT SAFE?
Your privacy is important to us. We take many steps to make sure that we protect your
confidentiality and keep your data safe, Here are some examples of how we do this;
o All data recorded will be entirely anonymous and will be destroyed after analysis is
complete.
*  Only anonymous presentations and publication of results in relation to the study wall
be made
e The doctors carrying out the research are bound by a professional code of
confidentiality (secrecy) that would mean disciplinary action for any unnecessary
disclosure or allowing unauthorised access 1o the personal data,
¢  Training in data protection law and practice has been provided to those mdividuals
invilved in carrying out the research.

WHAT IS THE LAWFLUL BASIS TO USE MY PERSONAL DATA?
By law, we can use your personal information for seientific research (in the public
interest). We need your explicit consent to use yvour data. This is a requirement of the
Irish Health Research Regulations. This study falls under article & of GDPR whereby
your consent is required to process your personal data.

WHAT ARE MY RIGHTS?
You are entitled to:

» The right to access to vour data and receive a copy of it

*  The night to restnict or object to processing of your data
The right te object to any further processing of the mformation we hold about you
{except where it is de-identified)

# The right to have inaccurate information about you corrected or deleted

#  The right to request deletion of your data
By law you can exercise the following rights in relation to your personal data, unless the
request would make it impossible or very difficult to conduet the research. You can exercise
these rights by contacting your study Doctor (details below) or the Trinity College Data
Protection Officer, Secretary’s Office. Tnmity College Dublin, Dublin 2, Ireland. Email:
dataprotectionf@itcd. e,

PART 3 - COSTS, FUNDING & APPROVAL
WILL I'T COST ME ANYTHING IF | AGREE TO TAKE PART? No

INDEMNITY  Your doctors are insurcd by the State Claims Insurance Service and the
research is covered by Trmity College Dublin insurance.

WHO IS ORGANISING AND FUNDING THIS RESEARCH?
This research is organised and funded by Trinity College Dublin in collaboration with
Tallaght Hospital. This 13 part of an unfunded PhID) study. The researcher is not pand to recruit
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to the study. No grants have been received. The study results will not be used for commercial
purposes.

WAS THIS STUDY REVIEWED BY AN ETHICS COMMITTEE? Yes. This Stu.d}' Was
approvied by the Tallaght! St James' Hospital Research Ethics Committee in October 2016,

1S THERE ANY PAYMENT FOR TAKING PART?
Na, we are not paying patients to take part in the study.

PART 4 - FUTURE RESEARCH
WILL I BE CONTACTED AGAINT No

WILL MY PERSONAL DATA BE USED IN FUTURE STUDES? NO

WHAT HAPPENS IF 1 WISH TO MAKE A COMPLAINT?
If wou have any coneerns or queslions, you can contact:

Contact Details Professor Brendan Kelly or Dr. Aoife Curley, Trimty Centre for Health
Seiences, Tallaght Hospital, Dublin 24, Telephone: 0 896 3799,

Under GDPR, if you are not satisfied with how your data is being processed, you have the
right to lodge a complaint with the Office of the Data Protection Commission, 21 Fitzwilliam

Square South, Dublin 2, Treland. Website: www. dalsprolection. ic
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Appendix 5: Relative Information Leaflet

e vl Trinity College Dublin
Colikie na Triondide, Balle Atha Cliath
The Linkeersity of Dyllin

1 fune M T, Version |

RELATIVE INFORMATION LEAFLET

Mental Capacity for Medical Treatment Decisions
Professor Brendan Kelly (Tallaght Hospital and Trinity College Dublin)

Your relative is being invited to participate in a research study.
Thank vou for taking time to read this.

WHAT IS THE PURPOSE OF THE STUDY?

This study examines how well patients understand the treatment choices they face and how
well they can make decisions. We know that many people i hospital find information
diffieult 1o understand and remember and find it difficult to make decisions aboul treatment,
Often, people rely on family members and medical staff 1o help with these decisions. This
study will help plan suppons for people to make good decisions about their medical treatment
in the future,

WHY HAS MY RELATIVE BEEN CHOSEN TO PARTAKE IN THIS STUDY?
Your relative has been invited to participate in this study because he or she 15 an inpatient in
Tallaght Hospital and are aged 18 years or over,

WHAT WILL HAPPEN IF MY RELATIVE IS INCLUDED IN THIS RESEARSCH
STUDY?

This sudy invelves a 20-minute diseussion with a researcher to figure out the extent of your
relative’s ability 1o understand his or her treatment choices and to make a decision. This is an
entirely anonymous study.

Beforehand, the researcher will look at your refative’s elinical file in order to
understand why your relative 1s i hospital and record this imformation regarding diagnosis
and treatment, along with your relative’s gender and year of birth. Your relative’s 20-minute
discussion with the researcher will explore your relative’s understanding of why he or she is
in hospital, what treatment options are available, and your relative’s understanding of the
pros and cons of these treatment options.

The researcher will not provide additional information about your relative’s treatment,
but will discuss your refarive s understanding of the treastment options.

Y our relative can stop the discussion at any point or ask for it to be broken mto
shorter periods, if he or she wishes.

Professen Rrendun tety

NAEBCh BAD, MA MSE WA, ARD PRD DGov PO, FROPIych FROM
Peofesiar of Pupeintry

Coleite Angelow

Secretany

Department of Paypchurtry

Trinity Cemre for Hesih Sciences

A tOiamsh Brongan Kebly
MIE B BAD, ALY M52 WA, BT PO DG PR FROPSped FROFY
M SicimtroThrn

Caolette Angelov

Ranai

fozvinn e Siciatrachta

lomad Cholaiste na Triordide do na hEoliiochtsl Sime

T 4353 |01 BOE 3705

Cepidéal Thamhbdachea Taltaght Hompital brovadan. kedygeecd io
Baife Atha Cliath 34 Dubdin 24 angeioucEicd.ie
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The rescarcher will keep an anonymous record of why your relative 15 in hospatal,
what the treatment oplions are, your relative’s understanding of the treatment options, and
how your relative weighs the options up, The researcher will process this information
afterwards and perform an analysis of all the information collected in the study in order to
write and publish research papers and reports, All data will be entirely anonymous and will
be destroyed after analysis 1s complete. Conlidentially will be maintained at all times.

ARE THERE ANY RISKS INVOLVED IN MY RELATIVE'S PARTICIPATION?
There are minimal risks involved in this study. I your relative becomes upset or unwell
during the discussion, the discussion will cease and care will be provided.

ARE THERE ANY BENIFITS FROM MY RELATIVE'S PARTICIPATION?

This study will not affect your relative’s care in any way. This study examines how well
patients in hospital understand the treatment choices they face and how well they can make
decisions. The results will help plan better supports for people to make good decisions in
hospital in the fumure.

WHAT HAPPENS IF 1 DO NOT AGREE TO MY RELATIVE'S PARTICIPATION?
If your relative is not included in this study, his or her treatment will not be affected in any
way.

WILL MY PARTICIPATION OR WITHDRAWAL HAVE ANY IMPACT ON THEIR
ROUTINE CARE? No.

WILL 1 BE TOLD THE OUTCOME OF THE STUDY? You will not be told vour
relative’s individual outcome. An anonymous record of results is processed with those of
other participants (approximately 200} However once data is analysed you can be informed
of the collective result of the study and read results in published papers. Please feel free to
contact at the details provided below if you would like to be updated on results at any time.
Anonymised date will be presented at national and international conferences and published in
medical journals.

Part 2- DATA PROTECTION

WHAT INFORMATION ABOUT MY RELATIVE (PERSONAL DATA) WILL BE
USED AS PART OF THIS STUDY? WILL HISHER MEDICAL RECORDS BE
ACCESSED? We will record your relative’s gender, age, employment status, marital status,
ethnicity (Lrish or non-lrish), clinical diapnosis and the medication/ treatment they are
receiving. We will get this information from their medical records.

We collect this data to benter understand factors that may affect mental capacity to make
treatment decisions, This data will be anonymmsed.

WHAT WILL HAPPEN TO MY RELATIVE'S PERSONAL DATA?

An anonymous record of the assessment is transferred to a password protected rescarch
computer for analysis. A copy of your consent form will be kept in a locked drawer until the
analysis is complete (5 years).

No identifying material will be used in any reports of this study and no identifying material
{personal data collected) will leave the country. Anonymous results will be presented at
conferences nationally and internationally.
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WHO WILL ACCESS AND USE THE PERSONAL DATA AS PART OF THIS
STUDY? Only Professor Brendan Kelly and Dr. Aoife Curley will have access to your
personal data.

WILL MY RELATIVE'S PARTICIPATION BE CONFIDENTIAL? Yes,

HOW WILL MY RELATIVE'S DATA BE KEFT SAFE?
Your relative’s privacy is imporiant 1o us. We take many steps to make sure that we protect
their confidentiality and keep the datn safe. Here are some examples of how we do this:

s All data recorded will be entirely anonymous and will be destroved after snalysis is
complete,

=  Only anonymous presentations and publication of results in relation to the study will
be made.

*  The doctors carrying out the research are bound by a professional code of
confidentiality (secrecy) that would mean disciplinary action for any unnecessary
diselosure or allowing unauthorised aceess to the personal data,

&  Trimng in data protection law and practice has been provided to those madividuals
involved i carrying out the research.

WHAT IS THE LAWFUL BASIS TO USE MY RELATIVE'S PERSONAL DATAT
By law, we can use your relative’s personal information for scientific research (in the public
interest), We need your explicit consent 1o use the data, This is a requirement of the Irish
Health Research Regulations. This study falls under article 6 of GDPR whereby consent is
required to process your relative’s personal data.

WHAT ARE MY RELATIVES RIGHTS?
You relative is entitled to:
#  The nght to access to their data and receive a copy of it {prior to being anonymised)
* The nght to restrict or object to processing of their data
*  The nght to object to any further processing of the information we hold about them
{except where it is de-identified)
» The nght to have inaccurate information about them corrected or deleted
®  The right to request deletion of their data
By law they can exercise the following nghts in relation to their personal data, unless the
request would make it impossible or very difficult to conduct the research. You can exercise
these rights by contacting your study Doctor (details below) or the Trinity College Data
IProtcc_tiou Officer, Secretary's Office, Trinity College Dublin, Dublin 2, lreland. Email:
i iondaited i

PART 3 - COSTS, FUNDING & APPROVAL
WILL IT COST ME ANYTHING IF 1 AGREE TO TAKE PART? No

IS THERE ANY PAYMENT FOR TAKING PART?
Mo, we are not paying patients to take part in the study.

WILL MY RELATIVE'S PARTICIPATION BE CONFIDENTIAL?
Yes.
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INSURANCE Your relative’s doctors are adequately insured by the chinical indemmnity
scheme and the research 1s covered by Trinity College Dublin insurance.

WHO IS ORGANISING AND FUNDING THIS RESEARCH?

This research is organised and funded by Trinity College Dublin in collaboration with the
Tallaght Hospital. This is part of an unfunded PhID study. The researcher is not paid 1o recruil
to the study. No grants have been received. The study results will not be used lor commereial
purposes.

CONFIDENTIALITY
No identifying material will be used in any reports of this study.

WAS THIS STUDY REVIEWED BY AN ETHICS COMMITTEE?
Yes, This study was approved by the Tallaght' St. James” Hospital Research Ethics
Committee in October 2016.

PART 4 - FUTURE RESEARCH
WILL I BE CONTACTED AGAINT No.

WILL MY RELATIVE'S PERSONAL DATA BE USED IN FUTURE STUDIES? No.

WHAT HAPPENS IF 1 WISH TO MAKE A COMPLAINT?
CONTACT DETAILS

Professor Brendan Kelly/ Dr. Aoife Curley

Trmnity Centre for Health Sciences, Tallaght Hospital, Dublin 24.
Telephone: 01 896 3799,

Data Protection Officer TUH details to be confirmed

Under GDPR. if vou are not satisfied with how yvour data is being processed. you have the
right to lodge a complaint with the Office of the Data Protection Commission. 21 Fitzwilliam
Square South, Dublin 2, Ireland. Website: www.dataprotection.ie



267

Appendix 6: Patient Consent Form

Trinity College Dublin
Colikste na Triondide, Balle Atha Cliath

Thee Linkeersity of Dublin

F® Jume 201 7, Versian |

PATIENT CONSENT FORM

Mental Capacity for Medical Treatment Decisions

PLEASE TICK YOUR RESPONSE IN THE APPROPRIATE BOX
To be completed by the PARTICIPANT:

I have read mnd undersiood the informanon leaflet. YES NO

I have had the opportunity to discuss the study, ask questions

about the study and [ have received satisfactory answers to all YES NO T
my guestions.

1 have received enough information about this study. YES NO
1 understand that 1 am free to withdraw from the study at any

time without giving a reason and this will not affect my future YES NO .

medical care.
T agree 1o allow the researchers use my mformation (personal

data) as part of this study as outlined in the mformation leaflet. YES NO

1 agree to allow the researchers access my medical records as 3

partg of this study ’ TES e

1 consent to take part in this research study having been fully VES NO
informed of the risks, benefits and purpose of the study

I give my explicit consent to have my data processed as part of

this research study. YES L NO L

1 understand that 1 am free to withdraw from the sudy
at any time without giving a reason and without this YES ND
alfecting my future medical care.

Participant’s Name (Block Capitals):
Participant’s Signature:

Date:
An tililamt Srondan Koty Frafescar Brendan Koy
W8 BCh BAL, WA WS MA. WD PYD DiGoy PhDL FROPapeh FROPY 4B BCh BAD, MA MSc MA. MD PhD Doy PRO, FRCPyych FRCP
(Wirenh Sk igirnchra Prafeceor of Peyeatry
oot Angekow Cokette Angelow
Ronal Secretany
Rminn na Sicatrachts Department of Peychistry T+353 {011 B0E X700
lomvad Choléiste na Triandade da na hEclsiochial Sikinte Trinity Cerre for ealth Sciences
Oegiddal Thamhblschia Tailaght Hompits| bremdan kelly@ecd o
Baile Atha Cliath 24 Butlin 24 angeioucStod e

Eirm brefand s el Cinee tedl e pupchisiny



To be compleied by the RESEARCHER:

1 have fully explained the purpose and nature (including
benefits and risks) of this stwdy o the participant in a way that

he'she could understand. 1T have invited him'her to ask et L
guestions on any aspect of the study.
I comfirm that 1 have given a copy of the information leaflet and YES N

consenl form to the participant.

[ Researcher’s Mame (Block Capitals):

| Researcher’s Title & Qualifications:

Researcher’s Signoture:

Date:
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Appendix 7: Relative Assent Form

Trinity College Dublin
Coldkie na Trionddde, Balle Atha Cliath

The Uiniversity of Dublin

I June 2007, Version [

RELATIVE ASSENT FORM

Mental Capacity for Medical Treatment Decisions
PLEASE TICK YOUR RESPONSE IN THE APPROPRIATE BOX

1 have read and understood the relative information leaflet. YES NO
I have had the opportunity to discuss the study, ask questions

about the study and | have received satisfactory answers to all YESE NO .
my questhions,

1 have received enough information about this study . YES . NO .
1 understand that 1 can withdraw my relative from the study at

any time withoul giving a reasen and this will not afTect their YES MO

future medical care.
1 agree to allow the researchers use my relative’s mformation
{personal data) as part of this study as outlined in the YES NO
information leaflet.
1 agree to allow the rescarchers access my relative’s medical

records as part of this study RS HOI
T conzent to for my relative 1o take part in this research study

having been fully informed of the risks, bencfits and purpose of YES NO
the study

1 give consent 1o have my relative's data processed as part of this

research smdy YES | NO

1 understand that 1 am free to withdraw my relative from the
study at any time without giving a reasen and without this YES | NO .
affecting their future medical care

Participant’s Mame (Block Capitals):
Participant’s Signature:

Drate:
At anwh Brendan Lolly Profesiar Srondam Weily
B SOk BAD, A& MG MA. MT PiD DFon PRI, FROPS et FROPY A BCh BAG, WA MSe A, MWD PLD DGow PRiD, FROPaych FACP
O¥hreni Skcintrachra Projfersar af Poychiotry
Colstts Angeiov Colets Angsiow
Fdana Secretany
Aainn na Sicatrachts Departrnent of Paychiatry T +353 {011 89& 3799
lomed Choldiste na Triordide do na hEolsiochiai Sisinte Trinity Cemare far Health Sciences
CHapiddal Thamblschea Tallaght Hoesgilts| brendan_kellygSecd e
Baite Atha Chath 24 Dratlin 24 angeloucftcd. i

Fire Rrwiangd . meedicine fod e/ pridainy



To be completed by the RESEARCHER:

I hawve fully explained the purpose and nature (including
benelits and risks) of thiz study to the participants relative in a

leaflet and consent form to the panticipants relative.

way that he'she could understand. T have invited him'her to ask YES O WO O
questions an any aspect of the study.
1 confirm that 1 have given a copy of the relative information YES s

Researcher’s Name {Block Capitals):

Researcher’s Title & Qualifications:

Researcher’s Signature:
Date:
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Appendix 8: MacArthur Competence Assessment Tool for Treatment (MacCAT-

T)- guidance and record form

I. PREPARATION

Preor 1o niecting with the putient, the cliviclan prepares the information that will be
disclomed b the paticnt. When the clinicion is the patient's dootor, the clinician will already
be well Informed sbout the patient’s diserder and weatment seeds. 7 the cliniclan who is
performing the assessment is oot the treating cllnician, the information necessary for preparing
the disclosure and assessment process must be obtained from the weaisg clinician sndtor the
pathent’s chirt

I Diggmosis of Dizorder. Determine the mutient’s diignosis, and wiile f name
m Eischsnre space #1 oo page 1 of the Recond Form,

" 2 Features af Disorder. Schect thoes featores of the disorder that are most
impaortant for the patient o understand o order o mike an informed decision
abour neaments. Write descriptioss of these features in Dischosure spaces #2-
+om page | af the Recond Form, “Featons" of o disorder that are approprinee
T disclose will vary consaderohly across disoeders and corcumstamces, and will
depend in part oo whether the symgiaans of he disorder ore primurily biokoaical
or peyehosocial in nubere. Possibilities inchide Sescriptions of critical biokegical
mechanisms, ciasss, signs, and symapioms.,

i, Course af Disprder. Dotermine the probable coarse of the dissnder if oo treatment
were o be provided. Wrine a description of the unireated consequences. of the
disarder in Disclosure space ¥5 on page | of the Reoonl Form

4 Recommended Treanment,  Detsrmine the trestasent that, b the jedgment of
the reating climician, is in the best medical interest of the patient, ood write it
in Disclosire space 37 on poge 3 of the Recosd Form.

3
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4 MacArihur Comperence Assessmen Tool for Treatment (MacCATT)

5. Features of Recommended Treatment. Select two or three festures of the
treatment that are imporint for the patient to unsderstand in order to make &
infeemed devision. ind write the descriptions in Eiselosure spaces #2-4 on puge
2 of the Recond Fosm. Features of o treatment disclosed at this point shoald
not nchide benefits or risks. The focus bere i on the treatment process - for
exarmple, what preparaticn is requibred, the medical procedure tself, follow-up
procedures, and duration of tremment.

b, HenafitRisks of Recommended Treatment, Determine two of the most m-
portant expected henefits of the treatient, as well as the best possibie eatimate
of it likelihood to pecar, Write the descriptions, inclding their likelihood,
bn the Diselnsure spaces #1-2 on page 3 of the Recond Form, Then deserming
the most important ex pected risky, discomgforty, andior side-efices of the e
ment. s well as the best possible estimate of their likelibood to occsr, Write
the descriptions, incloding their likeliood, in Disclosure spaces £3-4 on page
3 of the Record Foom.

T Abternetive Treatments, [OPTIONAL) Repeat Steps 4 1o 6 for any abierms-
tive: treatments o be disclosed w the patient, recording the informution on the
Alterngirve Treatments (AT) Form,

NOTE: Siep 7 is not essential for performing an sewessiment of the patient's decisinn-
miking eapacities; the patient's performance related fo the treatment chosen in Sep
4 may be representative of the patient’s functioning in making trestmen deckions i
genernl. Step 7 may be useful, however, in cases in which documentation of patients'

| mmmhgﬂﬂlnﬁminmm-hum.mmpm“hmw
l Jdicial {oourm) seview,




II. INTERVIEW

PROCEDURE

The MacCAT-T intervbew procedure combines the discinstne of informed consent infor.
mation with assessment of patients abilitles 1o comprehend the fnformation mnd make decisions
about their reatment. The interview should procesd in the sequence described on the nest page
Some Aexihilizy s allowable, however, to meet the needs of specific s, s lope as ol parts
of the imterview procedure are completed by the end of the interview,

STYLE

Throughonr the fierview, it is imparast for clinkclans 1o ndnpt their cosclosume gnd
questioning (vocabubary, sentence lengths, pace} fo the verbal ahilitles, leved of meellizenee,
and emotional noeds of e patiens.

RECORDING

The patient’s responses 1o inguiries throughout the interview should be recorded fn
the spuces on the Record Form marked *Response,” Ritings of the patient’s Underdunding,
Apprecialion, Reasoaing. and Chobce will be mads later on the basis of the clinicin’s notes fn
these spaces. The Recond Form also provides brief prompts to the clinkeian that are relsied 1o
the more lengthy description of the interview on the foflowing pages.
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|

MireArther Compeiente Assexmend il o Trecumiant (MacCAR- T

Introduction

Drescribe o ihe patient the purpose of the present inlerview, framing it as & consubation
ot discassion . Iedicae that vou -ﬂlmmmmhmwlsmw:wmﬁm
and possible courses of treatment, and that you will want 1o discuss the ptient’s understmding
of the infornution. Encourage the patient 1o ssk questions ts the inferview proceeds,

1. Tiselose. Umgmwmmmmmmxm:mmmm
disoreler and its elements, Ak if there are any guestions: if there ae, sniwer
them.

2, anlir:,Tﬂllhpuﬂmmmyuuwishmmﬁcmﬂmhrwshahmm
stood what you have descrited, sk the patient to describe 1o you s or her
understanding of the informatson:  what the disorder is called. wht is wrong,
what will appen if if is nog frested., and so foril, Write down responses in the
approprioe space on pege 1 of the Rocond Form,

£ Probe, Wﬁmupﬁﬁm'tlhmipthnumlhmfmmulﬂnhrmyﬂlh:imm
dnm.tﬁenpmn;xmmt:hmﬂqrMHMkwmmﬂ:Mnn&r
snnds comceming that portion of te disclosire, For example, if the patient does
not deseribe the proboble unircated course of e disorder, sy “Tell me wha
wiﬂhnn:mirw:dm‘:mmdnpruhlm—ifwh-:hi:gu.” Wrile e
o the Record Fosn,

4, Re-hisclave and Re-foguire, For any of the important elements that the patient
{a) bas mot deseribed after Inguire and Probe ar (b) s deseribed Enearrectly,
uﬁmr}mﬁhm:mmlhepaﬁmngmn,mnphim{lﬁumgﬂm
patient’s comprehension of the informuthn. Write respmses an the Recond
Farm.

NOTE: During the inguiry, some patients misht respond, not by deseribing the disonder,
but by describing their beliefs or disheliefs reparding the imformation tat was diseloued
as it pertains 1o their own siuation (e.g., “Why are o satying [ have ansing « 1'm sune
it's jitet hesirtbumm ). Iumhtmﬂ:r]inhﬁmmmnﬂnadmﬂplmm:plﬂﬂu':
appreciation (described in the next section).  However, it is FErY IMPOrLA i num
evemually to the Understanding.Disorder discussion, in erder 1o issire that the patient
does comprebend the disclusure, despite pertiope beleving that it is pot applicable i his

or her g simation. Paiienis” beiicf, in coitrast i their unsdermonding of what they
bave been tolid, see the foews of the next section of tse Tlerview.
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MacCAT-T RECORD FORM

Patlent: Cliniciinm:
Dhate: Time: Umit:

UNDERSTANDING-DISORDER

Lirchosy “Now lease explain in your own words what | ve said sbout your condition ©
Pepdar (Fnecwssaryy: Re-Disclose and Re-Inguine (i necessan).
Dhisclesuire Paibeil Response
#1 Dragnosis

Haging I_

#1 Feature of Disceder

Ratimp, ]_

i3 Femhare of Diesder

Rafing |_

#4 Feaiure of Dismder

Rating ]__

#3 Course of Deorder
Rating |_
Understnnding-Dissrer (Sum) ||
Unther
ok ot A Tedl b ilacATT
Cappmphi L 988 Pofsoma | Resoores Bachumpt, b
Theisiewi s {]ries ) P Limveery of [T ES =

[asvebiapatl i migpn Prem e kmn D oo Caftmree T MacAn b T edasi




APPRECIATION-DISORDER

Amgreires "Moot s what see think o the problem in your case. | you have any resson 1o dowht i, 1'd
Tikee you to 2l me so. "Wiat dovou think™

1 Agrees T Disagrees 71 Ambivalem

Proshe: IF paticnt disngreées oo is ambivalesd, description of disagreement and patfent’s explanation
Explanstion

Appreciation-Disonder |_

UNDERSTANIING-TREATMENT

Hsvdane: “Riow please explale nopaar oon woeds what e said alspun theis treatment.”™
Prode i receisaryy) Re-Disckose and Re-Inguine (if necessany)
Ihiec o e Patient Response

1 Name af’ Treauncar

Rativg |_

#2 Feature ot Troaiment

Rating

#3 Feahura of Treatment

Rating ]_

#4 Feature of Trestroens

Rating

Undersianding-Troatmend (Sum)

.

Other

L]
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UNDERSTANDING-BENEFITS/RISKS

[eactane: "Mow plenss explain in vour owm words what 1 ve waid aho benefies and rigkas of thld
relmenl,”
Peolnt (ff mecessrryt: Re-Thickose and Re-lnguine {if necessary)

Discloammy Pathent Responae
#1 Bonefit
Rating |_
1 Benofli
Katinj, I_
5 Rk
Rating I-.
Hd Bk
Rating | |
Umdlersiund ing-BenafinRivks (Sam) D
(¥ther
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APPFRECIATION-THEATMENT

Trgpuatie: “*You might or might ot decidle that this le the restment you wand - we'll talk about it later, Bui
do you think 1°s posaible that this reamest might e of some henefic w you'™

03 Agrees M1 Disagrees T Ambivalent

Peube:  “So you leel that It lesa’t possible for that tresment to be of some help for your condition. Can
you expluin that i me? What makes it gzem thal the treatment wouldreooldn't bo of possible
benefit o vou™™

Appreciation- Troatment J——

ALTERNATIVE TREATMENTS

Sz Abemative Tremmes (A1) Fomi, one for each Abermative Treatment.

FIRST CHOMCE AND REASONING

Ehiea; Moo lot's toview the choices that yoe have. Finst . . 2 second . . 2 and w0 on (nama ench treat-
et aption revigwed varlior, includimg no-treatment optien ). Which of these seema best Tor vou?

Which do yvou think vou are most oely 1o want?™

Choaeg

dogparive: i thinh, that (sinde putient’s chaioe) mighs be best. Tell nve what i is that makes that scem beter
thim the others”

Frobes Dissuss explanation o explone reasoning process,

Fsplanntinn

|_ Comparntive
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GENERATE CONSEQUENCES

dpualre-§: 1 wold you about some of the pesible benefits and risks or discomfons of {rame the patient™s
preferred trentment option ) Whet are some wavs thar these might influsnee vour evenyday
activities of lame ar 8 work ™

Craspguences-|

Consgquences-| [_

fngpeing-J: “Now bet's conabder (name of any other treatment e the no-trestment eption}. What ate soibi
wiys that the outcomes of thet opticn might infleenee your everyday sctivities at home or a2

work™
Consequencei-1
Comseguences-1 |_
Coencraty Conseqacnedy (Sum) D
FINAL CHOICE

L
Mgulee: "When we staried this discussion yo favored {insert “First Chots" from eardier inguiry, o mobe
that the patiert seemed to be having difficulty deeidmgl. What do you think now that we have
dige ussad everything? Which do yvou war b do™

Chalee

Fxpress Choice I_

LOGHCAL CONSISTENCY OF CHOICE

Examiner's Faplasation

lLirgtea| Consbstency |_

279



MacCAT-T RATING SUMMARY

Sumy MNumber
aff =4 of Subitotal
Fastings ltems Rating
UNDERSTANDING
[Msorder o = =
Treatment % 2,
Hemefiia® ks

U nalerasanding Summary Hating ({-&)

APPRECIATION
Disonder

Treubmenl

Appreciation Summuary Rating ({(-4)

REASCINING
Uamsequential
Comparative

Céneraie Consegicaces

Loglzal Consistoncy

Heasnming Sammary Hating ((-5)

Exprvsabig A Choboe Summory Rating (0-2)

OIFTIONAL: Semmary scores for Understanding of each alieraative ireatmend

Alvernative | Aliernative 3.

Alierrstive 2 Adtermaiive 4
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Appendix 9- Assisted Decision Making (Capacity) Act 2015 Assessment Form

Assisted Decision-Making (Capacity) Act 2015 Criteria

(a) Understand the information relation to the decision
(b) Retain the information long enough to make a voluntary choice

(c) Use or weigh that information

U o

(d) To communicate his or her decision



Appendix 10: CASP checklist for diagnostic test study

CNSP

Critical Appratsal
Skilis Programma

CASP Checklist: 12 questions to helpyou make sense of a Diagnostic Test study

How to use this appraisal tool: Three broad issues need to be considerad when appraising a
Ereal:

l\ Are the results of the study valid? (Section &)
I\ What are the resulis? (Section B)
l\ Will the results help locally? {Section C)

The 12 questions on the following pages are designed to help you think about these issues
systematically. The first three guestions are sereening guestions and can be answered
quickly. if the answer to both is "yec”, it is worth proceeding with the remaining questions.
There is some degree of overiap between the guestions, you are asked to record a "yes®,
"no” or “can’ttell” to most of the guestions. A number of italicised prompts are given after
each question. These are designed to remind you why the question s important. Record your
reasons for your answers |n the spaces provided

About: These checklists were designed to be used as educational pedagogic tools; as part of a
workshop setting, therefare we do not suggest a scaring system. The core CASP checklists
[randomised controlled trial & systematic review) were based on JAMA 'Users’ puides to the
miedical [iperature 1994 (adapted from Guyatt GH, Sackett DL, and Cook D), and piloted with
health care practitioners.

For each new checklist, a proup of experts were assembled to develop and pllot the checklist
and the warkshop format with which it would be used. Over the years overall adjustments
have been made to the format, but a recent survey of checklist users reiterated that the basic
format continues to be useful and appropriate.

Referendng: we recommend using the Harvard style citation, Le: Critical Approisal Skills
Progromme [2018). CASP (insert name of checkiist L.e. Diagnestic Test Study) Checkiist.
[online] Availoble ot: URL Accessed: Date Accessed.

DICASP this work is licensed under the Creative Commons Attribution — Non-Commiercial-
Share A like. To view a copy of this licanse, visit hittp:/fcreativecommons org/licenses /by -nc-
sa/3.0/ www . casp-ul.net

Critical Appraisal Skills Prograrmme (CASP] part of QAP Lid wwew cosp-uk.nes
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Appendix 11: Publication: Age, Psychiatry admission status and linear mental

capacity for treatment decisions

Inreenuiienal Journal of Low and Prychlary o6 {019 1051369

q-,‘u--m .v

‘ Conatents lists available at Sciencelirecs

International Journal of Law and Psychiatry

journal homepmsge: wesslsevier.com/locsts/ijlavwpey

Age, psychiatry admission status and linear mental capacity for treatment
decisions
Apife Curley”, Ruth Murphy”, Sean Fimdng", Brendan D, Kelly ™

* Depuromene: of Prychiory, Triniy Gollope Db, Trinky Contre for Hadth Scimers, Tisaghe Ustorsty Hepisd, Dubli 004 SR04, ko
* Depertmmt of Medicine, Mifkond Rrigonal Hospitsl, S doad, Pordotie, Coeney Lo B2 K061, freland

ARTICLE INFO ABSTRACT

The relatioaship between age and mental eapactiy nmnn-g ru].rJ:.Inm- Inpatients & not folly indewtood. We
aivard 1o daneeE menl cspacity (oF and inwvoly Y peychiatry imgariesas in
Ircland sod, In this anslyss of our data-set, w0 chochlate e Nneir relationship, B any, benwees liness {(as
oppesed b0 cotegorical) menmal capacky and age We med the Masrrhur Comperence Assessmest Teod fon
Treatmwent (MacCAT-T] o ssess mesaal copacity for oresiment decksbors in 215 payehialry inpatents (176
valuntory snd 0 evohorsry) i fer peychiatry admision wais in belesd Mesh age way 862 e ol
mugrities wene male (58.1%), never marriod (74.0%), unemploved {64.2%) and of Irish echniciy (87 0% The
mag commen primany dlignoces were schizophrends snd relsed disorders (4205 followed by affective dis-
oders [36.7%) On mirl-variable linedr regression snalysis, Inesr mental capacity was significantly asseelaies]
with wal ¥ dnllen sintus, bebrg emploved. having & primary disgeoss other than sch hi o
relaied dissrder, and younger age. Together, these facioes aceounted for 44.4% of the varlance IJI merasl és-
pacily berwisen partivipants Overall, while Iscreased sge b5 assaciated with dinvisished memed capacicy, ather
Iueteers appear moee signifl incladieg v derbhn swrus which bs Ukely an Sedicator of sympoom
severity. There s & noed for further resessch 5o (6} Sluckdate the relsflonships Sereco (e signdl factors
lidesmified In this svady and the cognitive s1stus of petiests Dwhich impacts on aesesevents of mental capaciiy);
[t} identify and elueidare other feoiors of iely relevases o memal capacity [e.g. medical (e, medicacion
ue); and () cranskare these Aodings into wrgeed Interventions o sappo declslon saldey in cinleal proctes
ey peychistry inpatents, especially those with invelmmry sans.

Eepwards:
Mental blih

Lagisdstion
bonial duorder
barntal capuzie

g
e achulis

1. Introduction

Decisian-making capacity is a legal concept with a direct role in
clinical practice {Duffy & Kelly, 2017; Kelly, 2015, Larkin & Hutron,
#017). Estimates of the rate of mental lnca.panh.- for treatment deci:
shons ansong pspchiatry inpatients vary considermbly between studies.
One systematic review foand the median proportion of psychiatry in:
patients wha lack mental capacity s 208 [Okai er al . 2007) whils
anpather found that 45% lack meswl opacity (Lepping, Sonly, &
Trner, 20151 Some studies show an associnbion between increasing
age amd mental incapacity in psychiatry iopatients [App .
Appefbnum, & Grizsn, 1998; Morko, Sillick, MoCamick, & Schwarts,
L&aly foih et al, 1983), while others show no associntion
005, Melamed, Kimchi, Skmit, Maoldavshi, & Elizur, 193
Gerped, Hompf, & Cwen, 201 8L We know that increasing age correlates
with mental ncapacity in medical and surgical inpatients (Marphy,

" Correspomndling gt
E-mil addresiec ooy

Ty o O T A0 9. IO 469
Receleed 15 2000 Accepeed 2 Jaly 2009
Avallible galise 17 July I0L%

D1E0-ZS27 /8 2019 Elsevier Lid. ARl rights reserved.

Fleming, Curley, Duffy & Kelly, 2018) but the rebatsanship, o any, be-
tween mental incapacikty and age in peychistry inpatienits is unchsar and
reguires further study,

In Ireland, as tm many other punsdictions {e.g. Engiand), lack of
mental capacity doss not form an explicie part of the legal cotenia for
invaluntary psychiatric admission (Kefly, 2006) Irelands  Memial
Healith Act 3001 permits imwoluntary admission when a person has a
“mieneal disorder”, which means “mental illness, severe dementia or
significant mtellecnm] disabdlity whene (2) because of the illness, dis-
whility or dementia, there is a serious likelibood of the person con-
cermed causing immediate and serfious harm o himself or berself or o
other persomns, or (b) {i) because of the severity of the illness, disability
or dementia, the judgment of the person concerned is =0 impagred that
failure 1o admit the persan i an approved cenire [ie. psychintry n-
patient unit] would be likely to lead v a serows detersoration in his or
ber condition or would prevent the admindstration of appropriate

e b (A Curdeyh, ruthanromsspli ] @gmall sum [ Musphy], sosn flemin gl hee i (5. Fleming], feendan el bfied ie [B.0. Kelly].
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treatment that coald be given anly by sach admission, and (i) the re-
ception, detentiog and treatment of the person concemed i an ap-
proved centre would be Hiely to benefit or alleviate the condition of
that person 0 2 material extem” {(Section 3{11).

The legislation also defines mental illness, severe dementa and
significant inteflectunl disability (Section 3(2}). Mental illness is “a state
of mind of a person which affects the person's thinking, perceiving,
emation o judgment and which senously impairs the mental fnction
of the person to the extent that he or she requires care or medical
treatment in s or her own interest or in the interest of other persans™,
Severe dementin is “a deterioration of the hmin of & person which
significantly impairs the intellecnmzl function of the person thereby
nffecting thought, comprehension and memary and which mcludes
severe psychiatric or behaviorml symptoms such as physical aggres-
sian”. Significant intedlectual disahifity is " state of aresied or in:
complete development of mind of a person which includes significant
impaimment of mielligence and social fanctioning and abnormally ag-
gressive or seriausly irresponsible conduct on the part of the persan’”.

I 2007, there was a tocal of 16,743 admisssans to krish psychintry
impatient units and hospitals (n mie of 351.6 per 100,000 popualation),
o which 13% were imvoluntary admissions under the 2001 Act {Oaly &
Crasg, 2118). This yields an involuntary admission mie of 454 per
100,000 population, which is less than half the moe in England but sl
represents a sigmificant nomber of patients each year (Gilhooksy &
Kelly, 2018}

Ireland's criteria for involuniary admission do not, bowever, ex
plicithy require a kack of mental capacity and therefore 2 person with
full meental capacity can be an invaluntary patient in kreland. The aim of
the present analysis of oor dataset (Curley, Murphy, Plonken, & Kelly
01 4] was to assess linear (a5 opposed to categonical) mental capacity
[Curey, Murphy, Flunked, & Helly, 3019b) in voluntary and ine
voluntary peychiatry inpatients in Ireland and elocidate the linear re-
lationship, if any, between linear mental capacity and age,

2. Material and methods

2.1, Serting

This cross-sectional, observationnl stody was based in foar psy-
chiatry inpatient units m the eastern part of ireland: the Aoate
Psychintry Unit in Tallaght University Hospital, Dublin; the Drogheda
Department of Peychiatry, Cresslames, Droghedn, County Louth; St
Brigid's Hespital, Ardee, Coumty Louth; and the Department of
Psychintry, Conoally Hospital, Blanchardstown, Dublin All of these
umits peovide inpatient mental health care for public (ie. noodee
paying] adult patients and are operated by the Health Service Executive
(HSE), Irelands govemmental provider of public mental health cre
[ie. free at point-ofuse).

Tablaght Umiversity Hospital ls cne of Irdand’s largest acate
teaching hospitals, located in suburban Dublin, and is one of the two
miin teaching baspitals of Trinity Callege Duoblin. The Acate Psychiatry
Linit comprises 52 beds and associated facilities, ard provides inpagient
meneal health care to adults aged 18 vears or over 25 bath vahantary
and myoluntary patients under the Mental Headth Act 2000, At the time
of its inspection by the Inspecior of Mental Health Services m 2007, this
tmit hiad &1 mpatients of whom © were invalantary {Inspeciar of Menzl
Healih Services, 301Ta)

The Dmgheda Depanment of Pxvchiatry serves the more mural
catchment area of counties Louth and Meath. It comprises 46 beds and
asocinted facilities and provides inpatient mental health care to adulis
aged 18 years or over as both volumiary and invaluntary patients under
the Mental Health Act 2001 At the time of its inspection m 2017, this
unit bad 44 iopatients of whom 10 were invaluntary {lnspecios of
Menisl Health Services, 200761

&t Brigid's Hospital in Ardes, County Loath is a dedicated, standa-
lane psychintry hospital currently comprising 20 beds and associaied

ireemanenal Jovrnad of Lorw o Prychaery &6 [000] 104689

facifities. It provides medium- to long-term care to adults aged 18 years
or over a5 both voluntary and involuntary patients pnder the Mentl
Health Act 20601, Ar the time of its inspection in 2017, this anit bad 16
inpatients, all of whom were over six manths i the hospital and all bui
one- of whom were aged over 68 years (Ingprctor of Mental Henlth
Services, M1 7c) All were soluntany.

Coemolly Hospital Blanchardstown is a mmiversity teaching hospital
for the Royal College of Surgeons in Irefand {RCST) which provides
acute medical and surgical services o northawest Dublin and sur
rounding areas of morth Kildare and south coumty Meath. The
Depariment of Psychintry, Connolly Hospital comprises 47 beds and
associated facilities. It provides inpatiest mental health cre o adults
aged 18 years or over as both volentary and involuntary patients inder
the Mental Health Act 2001, At the time of its inspection in 2017, this
unit had 38 inpatients of whom & were involuntary {nspector of Menial
Health Services, 2007d)

22 Porriopants and recrummems

We recruited patients at all four psychiatry inpatient anits from 31
July 2017 to 5 October 2018 (inclusive]. For consideration for inchusion
in the stay, a patient had to be an inpatient in ane of the four inpatient
psychiatry umits during the study pericd; aged 18 years or over; and
proficient in the English banguage. We identified patienis from inpatient
census lists and recruited patients rasdomly from ench wnit aver the
study persod. We included both voluntary and involuntary patienis
under Irekand’s Mencal Health Act 2001,

‘This study did not compare cutcomes across groups so, in place of 2
statistical power calenlation, we selected & sample size of approxi-
mately 200 participants su that sur stady would be comparable with, or
lnrger than, ocher key sudies in the feld (Coims = al, 200%; Owen
et al, 200 Mandnrefli et sl 20004, 2018). Approximately 300 parti-
cipants was also a pragmatically achievable smple size in the study
setting, proportionately and pragmatically divided between the parti-
cipating psychiatry umits.

23, Dara collection

For each participant, we recorded their gender, age, marital satus,
employment stamus, ethnicity, admission statas at time of assesment
(vohantary or involuntery) and clinical diagnosis derived from each
participant’s case-file and coded nsing the World Health Organisation's
(WHO) Intermational Clmstfication of Menta! ond Behovioral Disorders
(D10} (Ward Health Oryanmation, 1992).

The key outcome variable of interest was mental capacity assessed

the MacAmbur Competence Assessment Tool for Treatment
(MacCAT-T) (Grimp, Applebaum, & Hill Foeowhs, 1997, Gomse &
Applebaum, §998; Murphy e al, 201H). The MacCAT-T is 2 semis
structared nterview that vields scores on four scales {with higher scomes
indicating greater menial capacity): (1} understanding of the disorder
ani its treatment, including swociated benefits and riges (rated from 0
to &, comprising three sub-scales, each rated fram 0 to 2: understanding
of the disocder, treatment and benefits/risks); {2) appreciation of the
disorder ani its treatment; ie how the patient undersands how they
could be specifically affected, which usaally entails seme level of -
sight (rated from 0 to 4, comprising two subescales, each mted from O 1o
2: appreciation of the disorder and appreciation of treatment); (3]
reasaning, which assesses the processes behind the decision and ability
o comipare alternatives in view of their corsequences (rated from 0 o
B, comprising four suboscales, each mted from O &0 2 consequential
reasaning, comparative reasoning, generating consequences and logocal
consistency]; and (4] the ability m express a chaice (rated from 0 ta 2}

The MacCAT'T measures these elements of mental capacity on
comtirmons seales with o high degree of inter-rater reliability franging
between 0.9 for ‘understanding’ and 0L87 for "appreciation’) (Grissa
ef al, 19497; Starmnn, 2005). Added together, these stores yield an
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overzll MacCAT-T scare mnging from O to 20, with a higher score
broadly indicating greater mental capacity (although someane with o
high total score can Eack categorial mental capacity if they score poorly
on a single subscale).

I our study, all ratings were performed by a trained clinician with
more than fve years tmining in psychiatry and membership of the
Royal College of Psychintrists (AC), consistent with estahlished meth.
ndobogy (Owen e al, 20135) and with appropriate ongoing sapervisian
by mather imined assessor {BOK). For additionnl quality control, there
were joint asessments of cermin patients with another rained clinician
with more than five years training in psychiatry and membership of the
Foyal College of Peychiatrists (RM), abso undes supervision (BOK].

24, Consent

For the parposes of the present shady, it was imperative that all
patients eligible to pariicipate were approached and invited to parti.
cipate regardbess of level of mental capacity, in order to gain a complete
pictare of the prevalence of mental incapacity and aveld selection bias.
As a result, we developed o detailed, mubtistep consent procedure as
fallows

» Amy patient (with or withoat mental capacity) whi indicated in any
way that he or she did not wish to participate was excluded from the
study immediately.

® We abeaimed written informed consent from patients with menial
capacity to provide such consent. There is a legal presumption of
mental capacity in lreland so it was only in cases where we had
perinsa facke reason 1o believe that the patient lacked mental caparity
ta cansent to ihe study that we could guestion the presumptian af
mentnl capacity o participate.

® For patients who lacked mestal capacity o consent to the study, we
developed o next-of-kin/relative information leaflet and assent
form, and we obiained assent in this fashion from their next-of-kin
or relative when feasible; Lo when a pext-ofikin or relabive was
named and avadable, Om recetving such assent, we proceeded with
oor assessments provided the patient assented and did not object at
any point. In these cages, we sought *defermed consent” if the patient
regaimed mental capacity during the study penind. i, on regaining
mentnl capacity, any patient hnd declined 1o provide such “deferred
canzent”, we would have destroyed the dato relating to that patient,
bat this situstion did not arise in the shady.

For patients wha kacked mental capacity to consent 1o the study and

there was oo next-of-kin or relative named or available, we were to

proceed with our assesuments provided the patient sssented and did

niot abject at amy paint In these cases, we were to seek “deferred

cansent” if the patient regined mental capacity during the stady
peniod. I, an regaining mental capacity, any patient had declined to
pravide sach “Seferred canss=ne”, we would have destroved the data
relating to chat patiest, but this situation did not arise in the study.

25, Erhics

This study was approved by the Tallaght University Hospital St
James's Hospital Jaint Research Ethics Committes, Dublin, lreland, the
HSE North East Area Research Ethics Committes, Bective Strest, Kells,
County Meath, acd the RCSI Ressarch Ethics Commites, 1215
Stephen's Green, Dublin 2 This study was performed in accordance
‘with the Declamntion of Helsinkd { Waorld Medical Associasion. 2008) and
Dmin Protection Guidelines on Research in the Heolih Secior (Daia Pro:
tection Commissioner, 2007). This was a study of usual practice using
existing moutine data and adminisration of an interview o evaloate
current mental health care practice. Data were irrevombly ancoymized,
encrypied and stored on a passworndprotected research compater in a
locksd research office. Dxta protectian legislation was adhered to and
pateent confidentiality protectsd at all times.

Internisnal Jasrnal of Lawe md Paychviary 66 (2000 100465
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Data were stored, described and analysed using [BM SPSS Statistics
4. For bi-varinble anabysis, we wsed the Srudent ttest, Chi Souaare test,
Mann-Whitney LY test and Knaskal W allis test, as appropriate. For multi-
variable analyss, we generated 2 linear regressina model with MacCAT-
T score joat of 20 as the dependent varable, Independent variables
were gender, nge, marital status, employment stats, ethaicity, admis
sion stanes at time of assessment {(volumtary or involantary), clinsal
diagnosts {clamified according to K0-10) and psychiatry unit in which
the person was admitted (Tallaght Acute Psychiatry Unit, Dregheda
Depariment of Peychiatry, St Brigids Hospital (Ardee) and
Blanchardstwn Department of Peychistry).

We tested for multicollinearty, which is when two or mare wari-
hles are so chosely related to each other that the moded cannot relsably
distingmish the independent effects of each. For this, we ealoulated a
“tolerance value” for each independent varinble; tolerance valwes below
0.25 mdicate possible multicollinearity, and tolerance vakues below
0.10 indicate signifimnt problems with multicollinearity (Kam, 1595)

3. Results
3.1, Sompide charecrerisics

chinery impatients units stadied: 62 patients i the Tallaght Acute
Foychiatry Unit (28.8%]); 59 in Droghedn Department of Psychiatry
(27.4%); 13 in 51 Brigids Hospital, Ardee (0%} and 81 in
Blanchardssown Department of Psychistry (37.74),

A small majority of pariscipants {58 1% ® = 125) were male. Mean
age was 46.2 years (standard deviation [SD: 17.X). Almost three
guarters af participanes (74.0%; r = 159} were never marmed; 14.4%
(m = 31) were married; 7.0% [n = 15) sepamied or divarced; and 4.7%
(m = 10) widowed. Majarities were umempioyed (64:2%; n = 128} and
of Irish ethnicity (87.0% n = 187). The most common primary diag-
noses were schizophrenia end refated disorders (428%; n = 92} finl
lowed by affective disorders (36.7%; n = 791, psychoactive subsiznce
misuse disarden {inchading alcobol) {7.9%:; n = 17, nearotic disorders
(7.0%; m = 15), personality disorders (3.3%; n = ¥} and ochers (2. 3%,
n =5

A majority of inpatients were woluminry patients af the time of ihe
study (B1.9%; n= 176 Yoluntary and invaluntary patients did mot
differ in terms of age (meean: 46.9years, S0 17,1, and 43.0, B0 171,
respectively; t = 1.291, p = 202), gender, marital status, employment
statux or psychistry inpatient unit in which they were admitted, but
imvalantary patients were mare likely o be non-frish and have o pri-
mary diagnosis of schiznphrenia or a related disorder (Table 1)

The distribution of total MacCAT-T scores for mental capacity for
treaiment decisions was skewed to the b=ft, with a median value of 17.6
(inter-quanile range [IQR]: T.65-19.8, with o higher score broadly
indicatimg greater memtzl capacity, although someone with a high total
scone can kack cmegorial mentnl capacity if they score poorly on a sngle
subscale),

derisions

On hivanshle testing, mentnl copacity was inversely correlated
ﬁmmﬁmﬁ:r——ﬂlﬂp—ﬂﬂ&]m:qmljm
ciated with being employed, dmission status and hoving &
primary dizgnosis other than !d:.m:pl:rmn or & related disorder
{Tabile 2} On mubti-varable hnear regression analyss, meata] capsciy
was significantly associated with, in order of strength of associstion,
valuntary admission starus, being employed, having 2 primary idiag-
nosts other than schizophresia o a relaied disocder, and younger age
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(Tabde 3). This mode was staistically significant (p < .001) and ac-
counted for 44.4% of the variance in mental capocity between parti-
cipanis. All tolerance valoes wene = (825 indicating no problems with
mukticalkinearity.

il Disrussion
4.1, Mentl incoparity for rentment devisions

‘We found that linear mental capacity for treniment decisions in
peychistry inpatients is significantly associated with vohmtary admis.
sion stams, being employed, having a primary diagnesis other than

Taisle 2
Bi-variahle analysis of demographi
pychiatry npatient s in belaed

e limiend correl

schiznphrenia or a related disorder, and yoanger age. Together, these
factars account far almast half {44.4%) of the variance in mental ca-
paciiy between psychiatry inpatients.

42, Comparison with the broader ieroure

The braader literature on age and mental capacity m psychistry
inpatients is decidedly mixed, with some, chiefly older, smdies showing
an amociation befween increasing age ond menmial incopacty
{Appelbaum e¢ al., 1998; Norko et ol, 1990; Hoch =t al. 1982) and
others showing no association (Cairna et al, B0 Melamed et oal
1947, Bpencer et al, 2008) The associntion that we found between

of menoal capacity for wesmesy decisions among volunmry and isvobesmary patients in four aduln

Vanahle Silndian mumial capaciiy scone {mger-quantd L
ngel
Teal ninsmiiz '3
Gamler Male w7 525019, 300 ldemn- Wy L e
Femsin RS (7 e -10.500 L LT
Marilal s Mo mamried L7530 (.40-10.5) Krsikal- Wallie 020 o
Marsied 1735 (7 55195
Sepamaind ur divorml L2 (has-1Ra)
ikl 74 [B.5L St e 3
Emplwmems staiin Lirwenplyed B (B0 M- Whesey L = sl
Lrplanedd B0 (14 75010301} HELD
Eibnicity frish b (A1 0-19.50) St Wihe=ey L hied
Mon-lnsh B |BAHTS-10.0850) T
Aulrisnnn sizes Yuhmisy LRATED (14 512819 45 bl Whesny Lt HE40 = Qo
Inmikantary i FL50-R B
I'mary dwgroes Schissphnmia sl rebsted discedess i (458317 57 Eonusden inallie 45 584 o Gy
Afective dimmdira TR [ RRS0-10.50)
vek b e disand g (LY ASG- 10.80)
Nmex: dnorday ERLSD (17,50 1050
beramadiy Saceden RS {10200
Ciker dimnbers bE bl (HLO-1E B0
Prwychistry unil m whick the prres wes Tallaghi Acuie Puychizsry ding B (L a3TS-1050) Kl Wl 700 048
aibraiiod Ueugheds Drparren of Frychissy TR (R0-1030)
S Heigad s Horptind, Ardes 550 {La250-17 509
Ulanchowdsioen Drparimnt of D (L AS0-15
Parpchosiry

Tiosadl fiar T

Mok Mentsd capaeiny for orestment decisons was assesed using the MacArthar Comy e A [MacCAT-T) fsee texy for desadls)

i
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Toearmest (MacCAT-T) senne a5 the dependent varizble © = #4449 § < 001
* Ml colerunee valees were > 0.25 indieating no peobless with multieollinessiy (L, 1953),

increasing age and mental incapascity was statically significant bue re-
latively small in magnitude {(Spearman’s r = —0.192, p = 005 oo bi-
varinhle testing; f = —0.108, p < .001 on multi-variable testing}.

All three other faciors associxied with deminished menfal capacity
in our stady had greater effec szex involmtary admisson status,
being unemployed, and having a peimary diagnosis of schizophreni or
a related disorder ([ahle 3). The association berween imvolumtary stams
and diminished mental capacity that we found is interesting in light of
the fact ihat meninl incapacity is oot an explict criterion for im
volumiary admissian in lreland {or many other countries, such as Eng.
land}. It is, however, likely that imoluntary as opposed to volantary
odmission staiws is associaied with a greater bevel of symptoms ar di-
minished msight, and these or similar factoms likely mediste the e
lationship besween involuntary admission status and diminished menzal
capacity identified in this study.

The association we identified between onemployment and dirmin.
ished mental capacity might be meliated by educatinnal stanas, bur the
overall literiure on this relatianship is very incosistent and further
study is required 10 clarify the roles of education ond scbosconomis
varinbles in refation to mental capacity in this popalation {Ohal et al,
2007). There is mare consisient evidence linking a diagnosis of pey-
chotic illness with impaired decision-making capacity in relatian m
treatment, although not necessarily in relation o research (Spencer
et ol Hi#). We too found that having a primary disgnosis of schino-
phrenin or a relnied disorder was significantly associaied with dimin.
ished mental capacity for treatment decisions, but the effect of diag-
nasks wils not 25 strong 2s the effect of admission status or employment
(akthoagh it was independent of them).

4.3, Sirengohs ond Umitations of the present study

Our study has several strepgthe We included both voluntary and
involuntary patients and owr study [Curdey et al, 200%. 2005%) is
comparahle in size with leading studies in the field {Caim ee al, 2005,
Crwen et al., 200% Mandarelli er al, 2014, X8} We also addressed an
impartant and wnder-studied topic, menial capacity among psychiatry
inpatients, despéte the ethical challenges inherent in conducting re
search among patients who might lack mental capacity for bath re
search and treatment decistors, and some of whom are mvaluniary
patienis under mental health legislation. To address these sues, we
developed aur detailed consent procedure and our work was approved
by three research ethics committess before commencement.

‘Weaknesses include the fart that oar analysis was o cross-sectional
ome and did not take account of changes in mental capacity aver the
course of each patient’s admission. In clinical practice, many ireatmeni
decisions are deferred if a person has temporary mental incapacity and
are made later, after the person has regained mental capacity or has
nccessed decision malding support services (e.g. advocases). Our siudy,

however, looked at mental capacity at a single point in time, which
provides an mformative cress-sechons assessment of mental incapacity
but conld be nsefully augmented by longauding] assessments i futare
wark

We only recorded one diagnesis per patient (their primary ding-
nosis) when some patiesis might have had two sigmificant dingnoses
{eg schizophrenia and a comorbid psychoactive substance misme
disarder). In additiom, it s important to note that cogritive performance
is cemiral 1o the MocCatT asesment of mental capacity {Breden &
Valimsnm, 2004; Mandsrelli et al, 2012} and we did not assess cogs
nition in the present stady {see recommendations for fistare research,
below).

We sought to mimimise s=lection hias by ncluding both veluntary
and invaoluntary patiests, studying four psychiztry inpatient omits (2l
though all were in the east of Ireland), and developing an inchusive
consent procedure (to minimise selection bias). The nse of a gngle mber
for all asssments might have introduced asessment bias but we
prowided careful training, supervision, and joint assessments of cerain
patients with annther trained chinician, ako ander superasion, in omder
i minimize bios.

5. Conclusions

From a clinical perspective, our fndings indicate a need to target
interventions o support decision-making towands those psychiatry -
patients most in nesd of such support, which include imvoluntary in-
patients, the umemployed, those with schizophrenda or a related dis-
order, and, tn a lesser extent, older adubis. Owr findings also suggest that
future research could usefully clocidate further the relationships be-
tween the significant factors identified in this stdy and the cognitive
status of patients, whech impacts significantly an both mestal mpacity
and its assessment. There is also @ need 1o identify and ducidate other
factors of likely relevance to mental capacity other than thase we sto-
died, imciuding level of education, co-maorbid medical illness, use of
meslication, and overafl symptom burden.

Animal and human righss

This study was performed in accordance with the Code of Ethics of
the World Medical Associntion (Declaration of Helsinki) for experi-
menis imvolving bumaes. This study, including the procedure for ob-
raining informed consent from participants (outlined in the ), wa
appeaved by the Tallaght University Hospital 8 James's Hospital Joint
Research Ethics Commiitee, Dublin, Ireland, the HSE Norih East Area
Research Ethics Committee, Bective Street, Kells, County Meath, and
the Royal College of Surgeons in Ireland (RCSI) Research  Ethics
Commitier, 121 5t Stephen's Green, Dublin 2.

291



A Cirley, = al
Role of the funding source

This research did pot receive any specific gram from funding
agencies in the public, commencial, or not-for-profit sectors.

Declaration of € TR

None.

Acknowledgements

and staff who assisted

are very grateful to the pati

AppeSuues, B. ., Appellaen, 1. 5. & Grisn, T, (1908). Cumpetmee i oot @ -
Bapitabieatar & fest of @ v ey Amezican
e Axmociatinn Prvchisrc Sorvices, AW, 11E-1E bt ol 10
15 TR 40014
el approch e capactiy awm-
critinyr of e SactAT-T, Hadf Cors Amalvad,

patients. Ariish Juvrmsl of Pepchisiry, 167, S-S5 fitse - i sy 101 1L M
141450
Comhey, . Murphy, 1L, Pluskey, 1L, & Eelly, B 0. (30108) Conrondence ol menisd o
acity murmrnty b m Iogal and cimical crserse A oo ectionl waly of
mpatisnty : o L MRS
Ty 2010 05015

Cumbey. A Mharply, B, Phonkes, B & Kelly, & [ 0200000 Csegoncsd mersal capacity
o trewimens decaims H irnis i reland. i | Jmroe!

o Law sl 438 hitpm Al ey B bR SR

Eindp, ., s Cruip, NS HRE sty i 3 Acsvabbon of Irish ppcfiiaicic s mad
bvgpinads 305 bwim findings, (bl Healit s B

[ame Primtam o AT D prosstie puikdnn o mesech w e el
szt Dbl bain Froocion Conminumer.

Uiy, . 8L, & Kully, B. [ (30171 Roghs, Laws arel rmsesrer, & comeparstive ssbys of
ihse poovemtise e the vights of peraens wish dinsiliiies sl the WHO e beok
Payckistry, 84, 20-35, hitpe /il e 11100 ke 00007 Dz,

Gihunley, |, & Kely, B 11 (3005 Nesr of the s frih Jawmal of Srpchizy,
EIE T e R TR - E T LR [

Gt T, % Applshaurs, 1 & {19408 Merdrshr ampesmer sussmes il fir o
(it AT L Sarmeia FL: Profomumnel G e

Gisiran, T, Applebam, . 5, & HillFuime C (1970 The MacCAE-T: A clinim| i i
anmm = i ke decsions. Fipch Senanca, 44,
14151410, Iu:rr Fivil g LT oA H LB 414,

Inguertur i Msial Helth Servcm (200220 Approvd corr oqerian ngue 3104 7 Aaee
pupchiattis wrey, Teflaght bsgeud Siathoshe, (bl 34, Disbiiie: Ml Haslih
lammusnn

Iuspertur of el Haalih Servues S350 78 dpprmad coer i w3117
Droghedy fepurimes of Prycdaciry. Crosbees, Grphrds, onnéy boih Deblee e
Heahh Conmizaun

st iof bemtal Halth Seruces (36 %ol
s Woenk 8 Aripids Anspural, &l mad
Crmmismn

Camtre mzmmrm I &
emamgy Loixthy. Tubiin: Mests] i

292

Ireemmatizrnl Jourmal of o s Pchissry 6 (2009 103960

ltmpecion uf Menisl Hmilih Seonces G300 ) Aol Costre sngetion ot S01F
Blapaieirennt of Papinsry, Consally bngeital, Blessfondrion, Tubin 14 Dhbdin: Menial
Elomll Cormerrrmssi.
Hate, A HL {1 0A), Aadsrariokls sy Camiwidpe: Cambriddge: nmersily P,
My, HL 2015 Dy, il byl gl hirs rphes’ Caerszin: o i e
Aiinpkm, Oumn Resiilokpe,
Hally, i B {0 el A, Suman righs sref s bivy. Lomslre: WCPrych Mibicanm,
Larkin A, & Hugtes, P (20117} Sysiemmise seview s misis-analbpsis of Ssctiey thet belp
ur hundes Irestiment decion msking sapacty a preckme. Bk foomal o
Poychasry, 201, 308315 ity ik ey L0 b 10 1
Lepming. - Stornly, T, & Torner, 1 {2015]. Systerntic nrrirw an g prevakence of lack of
i sl arel ychistric Clindenl birdicine, 15, 537343, hogm
s i Sk ?nhlarlun-d:.::n-l-u.-
daredli, L., 0 llene. F., I iam, G, B dmi, F., Pavalli, L, Qhuirienm, R,
P-:-nkl.‘h‘.llﬂ. Tﬂ:-h-h-_lq_hjh-h-ml;qﬁ
. my e Prychusric dcemees, 2,
Mhrpu |I.nu-g ST AR PO PR
Mandeelli, G, Pnnlp.-:lﬂ..!‘-ﬂnﬂ..L I‘-ﬂ..b Bicoski M., & Peracdi, 5. {202}
The selstcndhip bhofmmen sesrutivs fonctiom -ﬂ.q—*ﬂam—nﬂut—i—th
scuir v bt Bumpitahzatam. g of Kanrth ot Hemm Aersh
Eahicy, 7, 630, litpe ety P0G er 20027 AL
drelli, G, Tursitem, L, '_'ﬁhhlﬂ.l?ﬁql'u.l.ll
Fermaruti, & {2004]. Mertal copecsty & patamis 4
Mmr---.—uu—d—;—-lqr.-—k.:mn
J0G-1007. htips ddod org 800111 1555-HENL LI EaL
Malamad, ¥., Kimchi, i, Shot, 0., Mukdeabs, M., & Elirw, & (190} Ineght and
lizstsun. Sfndcior awd Low, 8, P21-T27.

SRR
Iuml..ﬂnl.‘k mguﬁlmumlnmm_w
in meiesl mul wergical
hosprad hhu-l.q.um BEL-GAS. bntyre ik gL e
hey1% 30k

Pk, WA (EEck & 0 McCwrric, B G, & Schmaree 88 A (190, A vimesd sy o
rumprhmry o e i vuunsry pachisicic i islsen. Anerios Sl sf
Farersic Fyrchiery, 11, 315

Ok, B, Ooaem, G, Micliuiee, H..ll:g'h.ﬁ.,&mﬂl.l.l.,l Holopd, M. {2007}, Mewal
caparily b peychistnic pabienic eeview. Hritiah fonrnal of Py, FOI,
U207, kg oy B0 190 i . i L L

Cheen, G., Darid, A Nicharshon, G, Soniler, G, Haywand, 7 & Hoiopd 8 {2009,
Mrraal eguarity. dimgns and mnegh n paychzaine = A crmmaoctimal

Farchelopicn! Madicine, 39, 13801900 hitpe e g B0 200 T
S5 Pl Y,

Cheen, G, 2, Somukler, G, Richanben, G avid, A %, Heyaumt, V., Froyembapm, F. ...

H.mpf M. (0113 Derisinn mubing capussy fie estment in ychistrc and med-
irnl in-peierss: Cnoa sectnal, comsraiive wudy. Srnsh s af Prychsry, 240,
#6467, bttt o 0L 12 g e L1 21

Musih, L H, Lide, © W, Mesel, A, Soioff, I, B, Kaafman, K., Spike, DG & Foster, FL G,

(19831 Compaimey o decide sboas trestresi or ressanch: An overviee of meme
irical data. dniswonionad Jourmal of Lo anad Prpciiniry, 4 2980 it il g
(EIRETTT AT AL ST B R

Spencer, B W, I Geryed, T, Hotopd, ., & Chwem, . K {200H1, Urrwell in hospsal b me
incapuitic: Croan ssctimal aindy m L dismestion of divisiin mekin capaiiy S
trrstmem and reveand i i pess with whsishnene s i 7
Hranh Jmarruad of Frpchiatry, 213, 484480 Sy T h-rullli HY.

S, B I (26} The capasity g coosent in ineatme ) nessech: A nodew of
shandarlized asmuresni b, Chndod Prpchalogy Revioe, 25, 354074 hitpe < ol
o L M MR O AL

Winrkal Healith © L1E0z) e
sbimsradis (ACE $00f i Woorkd Himdth: Crganheinm

Wanrlal Msdicel deanration ML WABL deriormum af Pelinki B sl procgi juor
mestind raewrch onuhreg s b Frrey Vobare Woekd e Asustio

o rermnd ol bfrenars




293

Appendix 12: Categorical mental capacity for treatment decisions among

psychiatry inpatients in Ireland

lmiermaional Joumal of Law and Peyehlatry £4 (2019] 53-59

Contenis lists available at Scienpelirect

International Journal of Law and Psychiatry

journal homepage: www_elaevier.com/looate/ijiawpsy

Categorical mental capacity for treatment decisions among psychiatry
inpatients in Ireland

Agife Corley™’, Ruth Murphy”, Raisin Plunkett”, Brendan D. Kelly'

* Diparomans of Pyvchissey, Trinky taflopr Eubln, Trimey Comin for Hovith Scimers, Tllaghe Gty i, Bablin 24 (134 W00, froland
* it af fimssn Peychiiy, ot Hospiind, oo R, Dubién % 009 AGKH, irelond

ARTICLE INFD ABETRACT

Krywunic This smudy almed o sses mestal capadty foe reaiment decisions among psychiatry inpatients in releed and
Moral temlin explore the relacionship, If any, between mental capacity and varous demographiss snd clinkeal varlsbles. We
Legulzzim samesaed mesasd capacity for decisinns in 215 peyehlary inpa mmmumuymnunmm:.
hleri] dceinki thmmmmwmummmmmw i e heesiis or a relaed
blenial iny

T d.l.lurﬂetmmﬁwﬂmmmﬂ,lﬁﬂmlmh&dmmmmgnrmmdnul.nn:.

50.7% had panial mestal capacity, snd 47.4% had ) mental copssity, These peopontions did not differ be-
rween frenale and male patients. On mubi-vansble regresion analysls, gromer mental cspacily wis significantly
ascockated with, in eeder of avengih of asocistion, voluntery admission aarus, Tish etmicity, being employed
and younges age. However, while these relatesahips were swtisrically significans (Le. wene unlikely wo have
weeugred by chancel, vogether tey acconnied for just 27.6% of the varianoe I mentnl capacity beracen -
tcipaati (e they were not very mrong). The relatively high rane of *parital mental copacing™ identified i our
work suggess that ﬂemnuun; supports ane Ukely |ub|.-uru.an|.mdhl impuntance |n astaing peychlary

madkieg d about ladly L ¥ inpetl wiheae mentil cpaeiry 15 espe-
‘lally ely 5o be Impaieed. Fumm peseesch poed useully elarsty and quantify the rele of pognlrive and ather
Iinctoes b refasion 1o the unevplined varlsnce (T2Z.4%) in meninl capachy ientifiad in this sudy; and explore
which medels of supponied decision-ouking are moa likely w msisc the substancial propanion (50.7%) of
psychimry Inpatients wis have paniol menal cepacity for treapment decision, oy well & the minocy lecking
such mennal capacity (1954}

1. Introduction the prevalence and correlates of mentnl incapacity for treatment deci-

sions in peychiatry iopatients, all of which are relevant, directly or in-

Stadies saggest that between 2996 and 45% of psychiatry inpatiends
lack menta] cxpacity for treatment decisions: bot the relatvonships bes
tween mental copacity and key demagraphic and climical variables re.
main incear (lepping. Stanly, & Tumer, 3015; Okai et al, 2007}
These are important isues not only is mental incapacity for reatment
decisions common amang psychistry inpatients (indicating o wide:
spresd issae] bat, in addition, psychiatry inpatients can be subjected to
involuntary treatment which further complicsies the possible con.
sequences of mental incapacity in this group. To compoursd madters,
legal criterin for imvolustary care differ sgnificantly between junsdic.
tioms (some explicitly requsre mepanl incapacity; others do not) amd
there is o remarkably small evidence base concerming population re-
quirements for involuntary care, ibe psychalogical and psychiatnc
underpinnings of such requirements, and = the subject of this sudy =

* Cormespinding author.
E-mmil addresser scutiey i)

g/

directly, to isues of imwoluntary care and the right in self.d=termina-
i

With regard ta gender, for example, one shady by Owen =t all [2009)
shows an association between a lack of menial capacity and being fe-
male, while the majority of studies do not (Melamed, Kimcin, Shnit,
Molibrvpki, & Eirur, 1997, Palmer, Dunn, Appelbaum, & Jeste, 20{6;
Cairms e al, 200% Spencer, Gergel, Hotopl, & Owen, 200 8). The e
Iadonship betwesn mentnl capacity and psychiatry admission siatus
alsy Hkely varies betwesn jurisdictions as criteria for mvoluntary care
wary {Kelly, 2015, 2016). Many studies indicate that mental incapacity
for treatment decisions is associxted with involuntary admistion samus
(Cairns-et al, B0 Mandarelli et sl 2004 Maxmin, Cooper, Potter, &
Livingsion, 2000% Spencer et pl., 200 8), but Spencer et al, [2018) de-
monstrate 0o association between involontary admission sams and
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decision-making capacity 1o participate in rsearch.

The aim of the present study was to assess mental capacity in psy:
chintry inpatients in Ireland and eluckdate the relationships, if any,
between menial capacity, psychintry sadmission starus, gender and other
key demographic and clivical varinbbes. Most studies in this area m date
‘have used efther binary ratings af mental capacity {with meatal cpa.
city rated as either present or absent} or elss contmuous seales, such as
the MacArthur Compeience Assessment Toal for Treatment (MacCAT-T)
[Grizsa & Applebaum, |99, Grisws, Applebanm, & Hill.Fotouki, 1997;
Murpky, Fleeing, Curley, Duffy, & Kelly, 2011) which yields a mental
capacity score ranging from O o 20, with o higher score indicating
Jgreater mental capacity (Lepping ot al., 201%; Olal et al., 2007)

Elszwhere, we use finsar MacCAT.T score in an examination of the
relationship between mentnl capacity and age in our stody population
[Curiey, Muorphy, Fleming, & Kelly, 2019). For the present amalysis,
hawever, we sought to determine the prevalence of caregerical mental
incapacity, which is more relevamt 1o clingcal practice; Le. determining
what proportion of patients have full mental capacity for treatment
decisinns and what proportion have not. Moreover, rather than dinding
mentnl capacity scares imto two categaries (with mental capacity rated
as either prisent or absent], we sought 1o optimise clinical relevance by
d=termining the propartions of patients with (1) oo mental capacity, (b}
npartial menenl capacicy and () full memal capacity. The purpose of this
approach was io identify the characteristics of patients most likely o
benefit fram different kevels of decision-making support and estimste
the Ekely need fior mach decision-support services in order tn optimise
mental capacity.

In Iredand, new legislation, the Assisted Decision Making (Capacity)
Act 2015, aims tn ascis persons in exercigng their decigion:making
capacity and has been signed by the President of Ireland bat has yet io
b commensced in practice. A key aren addresssd within the 2015 Act is
new models of supported decision-making (Keliy, 201 7). To allow thoss
whose capacity is in qoestion in retnin as much sutonomy as passible
‘while malking a decisian, the 2015 Act outlines three levels of sapported
decision-making: “decisionmaking amistant”, “en:deciionmaler”
(joint decissanannking} and “decision-making representative” {sub-
stitute decision-making), which will apply to psychiatric inpatients,
nmong others, Our sty aims to clarify the extent of ments] incopacity
amoag psychistry inpatients and ibus highlight the magnitude of the
chatlenges Hkely to be presspted by the 2005 Act when it is im-
plemented.

We also seek io forms explicitly an the relationships, if any, between
categorial meninl capacity, psychiatric admission siztes and ocher de.
mographic and clinical variables in order to elucidate better the rales of
these factors in relation v mental capacity for trentment decisions
amarg, peychiatry inpatients.

L. Material and methods

21, Setting

This cross-sectional, observational study was hased in four psy-
chintry inpatient units in freland: the Acute Psychintry Unit in Tallaght
University Hospital, Dublin; the Drogheda Deparmment of Psychaatry,
Creeslanes, Drogheda, County Louth; St Brigids Hospital, Ardee,
County Louth; and the Department of Psychiatry, Connolly Hospital,
Blonchardstown, Dublin. All of these units provide inpatient mental
health care w public adult patisats {i.e. non-fee-paying) and are oper:
ated by the Health Service Executive, Ireland’s governmental provider
of public mental health care (ie. free at paintafiose). Al fowr units
provide inpatient mental health care to adules aged 18 years or over as
bath velantary and involuntary patients under the Mental Health Act
2001 (lnwpecoor of Memfal Health Services, 20174, 2017k, 201%,
HN7d)

iemaivenal Jnumal =f Lo and Payclasiry 84 {3000} 2259
2.2, Paricipaats, recruitmend and payehiatry admisston mans

We recruited inpatients in the four partcipating psychiatry units
from 31 July 2017 ta 5 October 2018 inclusive. For consideration for
inclusian, a patient hod to be an inpatient in one of the four inpatient
peychiatry units during the smudy period; aged 14 years or over; and
proficient in the English ngunge. We identified patients from inpatient
census Hsts and recruited patients based on availability and eligibility
from sach of the four units over the study perind, On the day of as
sessmeent, all thase efigihle for assessment were approachied for consent
to participate. We incloded both vohantary and imvolumtary patients
under Ireland's Mental Healih Act 2001,

In Irefand, as in many ather jurisdictions {e.z. England and Wales),
lack of mental capacity is oot an explicit pan of the begal criteria for
imvoluntary psychintric admission (Kelly, 200610 Irelands Memtal
Health Act 2001 permits involuntary aimission when 2 person has a
“myental disorder”, which is defined as “mental illness, severs dementia
or significant intellectual disability where (a) because of the ilkness,
disahiliry or dementia, there & @ serious likelihood of the person con
cerned causing immediate and serious harm o himself or berself ar o
other persons, oc (b) {i) because of the severity of the illness, disability
or dementia, the judgment of the person concerned is so impaired that
fnilure to admit the persan to an approved centre [iLe. inpatient pey-
chintry unit} would be likely io lead o a serioos deterioration in his or
ber candition or would prevent the administration of appropriate
reatment ihnt could be given only by such admission, and (ii) the re-
ception, detention and treatment of the perion comcerned in an ap-
proved centre would be likely to benefit or alleviate the condition of
that person i a material extent™ (Section 3(1)).

In 2047, there were 16,743 admissors to Irish pychistry inpatient
units and hoapetals (yielding a rate of 351.6 per 104,000 populstian), of
which 13% were invaluntary admisgiors under the Mental Health Act
2001 (Daly & Crafg, 2018}, This yields o rée of 45.4 invalantary ad-
missions per 100,000 popalation per vear, which is less than half the
rate in England {Gilhnoley & Kelty, 3018),

The present study did pot compare auicomes ocrss groups so, in
place of a staristinl power caloubstion, we selected a sample sze of
approximately 200 participanes so that oar study would be compamble
with, or larger than, other key studies in the field (Caims ot al |, 2005
AMandar=lli e2 sl 2014 Mandarell = al, 2098; Owen et al,, 20049). In
adiition, spproximately 200 participants was a pragmatically achiev-
ahle mmple size in the study sefting, pragmatically and proportionately
divided benween the four participating psychisiry anits.

21, Dama collecrion merhodnlogy

Al aspeszments wene carmied out based on the potent's own diag-
nnsis and the ireatment they were receiving acoonding to the reconds
documented by their treatieg team. Once 2 patient corsented ta parti-
cipate in the stady, the ressarchier gathersd the required information
from their climical file and identified the key treatment decision that ihe
patient faced ar that time. For each participant m the sady, we re-
corded gender, age, mantal smius, employment stanas, ethnicity, sd-
mission status at time of asesment (volunmry or imvolueary) and
clinical diagnosis derived from each participant's case file, coded uxing
the Warld Health Organisaticn's (WHO) Internarional Classification of
Menin! mnd Behawoural Disorders {ICIDL10) (WHOL 1992y

The key outcome variable was mental capacity for treatment deci
sons zsessed wsing the MacCAT-T, a semi-structured interview that
yields scores on four sepamte scales {with higher soores indicating
greater mental enpacitys (1) onderstandimg of the desorder and irs
treatment, including associsted benefits and risks {rated from 0 to 6,
made ap of three subescales, each rated from 0 fo 2 understanding of
the disorder, frestment and benefits/risks); (2} apprecistion of the
disarder and its treatment; Le. how the patient understands how they
specifienlly coubd be affected, which wsually entils some degree of
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imstght (rated from O to 4, made up of two sub-scales, each rated fram O
to 2: appreciation af the disorder and appreciation of treatmentl; (33
reasoniny, which asesses the processes behind the devision and ability
to compare alternatives in view of the corsequences {mied from 0 io 8,
mude up of Enar sub.seabes, sxch rated from 0 to 2 consequential rea.
soning, comparative reasoning, genemting comsequences and logical
consistency ; and {4 the ability to express 2 chioice (which is rated from
0 b0 ) (Grissa ex al, 1997; Grigso & Applebaum, 1998; Murphy et al,
Hina).

The MacCAT.T measures these four elements of mental capacity on
continaos scales with a high degres af inter.rater reliability {ranging
between (.94 for “understanding” and (187 for “appreciation”) {ficso
et al., 1997, Sturman, 2005), When added together, these sores ield
an averal]l MacCAT-T score ranging from @ io 20, with a higher score
indicating greater mental capacity for treatment decisings,

The nital use af the MacCAT-T did not imvelve sstablishing cut-off
SCOMes (0 generate categarical assexsments of mental capacity; instead,
it was encoarmged to couple the MacCAT-T with other tools or dlinical
evaluations w inform metal capacity assesments. However, cut-off
seores have been used in warlows research studies and have dlinical
utility, so, for the present analysis, we followed the method outlined by
[ahm, Rosenfeld, Rresca, and Comioe (200 4) who noted that previous
studies of the MacCAT-T had osed cut-off scores to classfy levels of
decisional mmpairment. Building an this work, they generated scores
claszifying participants as “impaired”, "borderine™ or “unimpaired” on
each of four subscales (understanding, appreciation, ressoning and
expressing & choice) based ciosely on the MacCAT-T instrument.

For the inderstanding subscale, scores in the 0 to 2 rnge were
clossified as “mmpaired"; scores of § or grester were "onimpaired”; and
scores in b these extn were "hordecline”. On the apprecia:
tion subwcale, soores helow 2 were classified as “impaired”; sores of 3
o greaier were "unimpaired"; and scores (n between were “borderdine”,
On the reasoning subscale, scores below 4 were classified as “impaired”;
soores of 7 or greater were “umimpaired”; and scores in between were
“borderiine”. On the expressiog a chotos subscale, scares below 1 wers
classified as “mpaired”; scones of 2 ar greater were “unimpaired”; and
scores in beoween were “borderline”.

As o result, following this recoding, each subscale score mnged
from 0 to 2 where {f indicated that the participant Lacked the ability 1o
perform the task; 1 indicated partial ability; and 2 indicated adequate
ability (Koiva et al, 2004}, Taken together, these foar subscales yielded
A second overnll mental enpacity score mnging from 0 o 8, with o score
of {1 indicating lack of mental capacity, 8 indicating full mental capa-
city, ankl scores i between indicating partial mental capacity.

In our study ratings were performed by a truined clinician with
mire than fve years tmining in psychiatry and membership of the
FRoyal Callege of Psychiatrists {AC), consistent with estahlished meth-
odology (Murphy et al, 2018 Owen et al,, 2013) and with ongoiny
supervision by another trained assessor (BOK). For additional quality
comtral, there were joint assessments of certnin patsents with another
traimed cliniciam, alsa with more than five years training i peychiatry
and membership of the Royal College of Psychiatrists (RM), and also
imder supervision (BIK)L

24, Consemt procedure

For this sy, it was imperative that all patients who were eligible
tw participate were approached and invited to participate regardles of
lewe] af mental capacity, in order to galn o complete pictare of the
prevalence of mentzl incapacity and avaid sebsction bizs. To achieve
this, we developed a detailed, multi-step conseat procedure as follows.

First, amy patient (with or without menial capacity] who indicated
in any way that they did not wish to participate was excloded from the
study immediately.

Second, we obtained written informed consent from. patients with
miental capacity to provide this consent. There is 3 legal presumptian af

ireemnatiznal Josemal of Lo and Poychistry S4 (3010 S350

mental capacity in Irefand 5o 1t was anly m cases whene there was a
prima facie ressan to beliese thot the patient incked mental capacity to
consent to the study that we could question the presumption of mentl
capacity to participate in the stody.

Third, for patients who lacked mental capacity to consest to the
stutly, we developed o next-of kin/refative information leaflet and as-
szt form, and we obizined assent in this fashion frmom their pexdof kin
or relative where feasthle; ie. when a next.of-kin or relative was named
and available, On receiving such nssent, we procesded with our as-
semmments peovided the patient assented and did not object to partici.
patioa at 2ny potnt. In these cases, we kater sought “deferred consent” if
the patient regained mental capacity during the stody period If, on
regaining mental capacity, any patient had declined to provide such
“deferred consent”, we would have destroyed that patient's data, but
this situation did not arise in the study.

Fourth, for patients who backsd mental capacity to consent to the
sty and there was oo next-ofkin or relative named or available to
prowide assent, we were to proceed with our assssments provided the
patient assented and did not ohject at any paint. In these eases, we were
to seek “deferred copsent” if the patient regained meneal capacity later
in the sudy period. If, on regaining mental capacity, amy patient had
declined w provide such “deferred consent™, we woald have destrayed
that patient's data, but this siuation did not arise in the study.

25, Erhical approval

This sudy recerved ethical approval from the Tallaght Universty
Huspital/St James's Hospital Joint Research Erhics Committee, Dublin,
Ireland, the HSE North East Aren Research Ethics Committee, Becirve
Sireet, Kells, County Meath, and the RCS] Research Ethics Committes,
1 5t Stephed’s Green, Dublin 2. This study was performed in oo
cordance with Ireland's Dota Protecnon Guidelines on Research in ihe
Health Secior {azn Protecian Commissicoer, 2007} and the Declam
tion of Helsnld (Wodd Medical Amoowsiton, 2008}, Dain wene anon-
ymized, encrypied and stored an & passward-pratected research com-
puier in @ locked research office. Patient confidentiality was protected
and data protectian legislation adhered to ot all dmes

26, Storistcal nafysis

Dnstn were anabysed using IBM SPSE Statistics 21 For bi-variable
analysis, we used the Stadent ¢ and Chi Square tests, 0z appropriate. For
multi-varizble annlysis, we generated a mubti-varinble regression moded
with mental capacity {lack of/partial full mental capacity) as the de-
pendent variable. Independent varishles were gender, age, maritnl
status, employment stans, ethnicty, admssion satus af dme of a5
sessment, clinical dingnosis and pevchistry undt in which the person was
admitted (Tallaght Acute Psychiatry Unit, Drogheda Department of
Pyychiatry, St Brigids Hospifal {Andee) or Blanchardsiown Department
of Psychistry).

We tested the model for multicollineanty, which s when twa or
more variahles are so closely related o each other that the moded
carmot reliahly distinguish the mdependent effects of each. To achieve
this, we abcnlated a “tolernoe vatue® for each independent voriable;
tolerance vakues below (2% indicate posshle multicollinearity, and
tolerance vakues below 010 indicate significant problems with multi-
collinearity (katz, 1999} There were oo missing data.

3. Resulis
21, Somple characteristics

The study smmple comprised 215 patients af whom £1.93% (o = 90)
were female. Mean age was $4.2 years (standard deviation [$0]: 172,

A majority were never marriad (74,0%; r = 159); 14.4% (n = 31 ) were
married; T.0% [n = 15} separated or divarcsd; and 4.7 (o= 10)

295



A Curbey gl indernammal Joumsd oy Lo sndd Prpelasiry 84 (20090 4359
Table 1
Charnctertithes of female and male peychistry Inpatients inchuded in the study of caiegonies] mental capacity for trestmens decisions & foar adule peychiscry gatient
ey i lpedand.
Yisiabile Frmals mpanmis [Iepem—— Shatmiiz
n="H =124
n %) n %l Thi Squars B
Blariial s Farver emmrrad U [£5.4) L {Eu) %] LY
Married ey [ELT )
Sepuraied ur iivsoced PR EE 1] & fadl
Widmrd 5 [1.8) 8§ (4
Ermplyment satin Unempliyal 86 (a2 2 (sAa) [T ain
Erspliyed (T E 43 34 a)
Eibmiciiy Irmh O (B8 LY e B5H a0
Ban-insh b in.a) LRitday
Frimary dagremn Schuzopbzinia and i dusnders ETTE XA 81 (4R) K] oL
AHecthes disorders e 15 (2 0p
Fayrh i e disand A8 L {112y
Bermiae dinrders b (&7} L Tt} )
Pervonality dasrdey 4144 1iLap
Db diminbern FRF & Jizay
Aulrsiznnn sissn uhmisry Ta{HLT) LT (B8] miid aF
Inwulsniary iBCiv 3 {ikaj
benial cxpcity (lomll Loackes momital eaparity i J izl Lad? (5L
Vsl mursvin] caparsty a1 [AS) [ EE T
tall il capesy 28 (L) 84 qu 0y
Merial copucity (umdermiandng | Lacks menial rmpmiy W i) 14 {112} 1234 108
Varzal memisl capsesy 20 8.4) A4 {anay
Fall oemital capacsty B2 {%7.8) 57 (450}
Slenial cypuctiy (apprecistion] Laacis manial copmeity 25 (208 3T (2n) Lads (L]
Pl mieninl copucsty B BT) b3 {poap
Full memial copaciy o (el T4 i)
Bleril cxpucity (nomming ) Lacks menial capacity LY ] A s d) i e
Parsial mumisl cxparsty LELE ] [ T 1}
Fall numiad capacsty b (BT R R
Mrninl cxpucity (eaprrmmy chmos) Lacks meninl copartty 1L} iizap meTh L]
Fall ez apay 0 {00 122 {07

widowed. Majorities were unsmployed (64.2%; n = 138) and of Irsh
ethnicity (B7.0%; m = 187). The most comman dingnoses were schino.
phrenia and related disorders (42.8%; 0 = 92) followed by affective
disorders (36.7%; n =79, psychoactive subsiance misuse disorders
(including alcohol) {7.%%; o = 17), nearotic disorders (7.08%; n= 15),
persanality disorders {3.3%; o =7) and others {2.3%, a = &) & ma-
jority were wolantary (81.9%; m= 174) rather than mvalmntary pa-
tients (18.1%; n = 39).

Female and male participanis did not differ in terms of age (mean
ages 48.5 years, 80t 17.3 and 44,6, S0x 169 respectively; ¢= 1663,
p = .058), maril status, employment status, ethnicty or admission
status {Takble 1)L [n teros of diagnasis, schizophrenia and relaied des-
orders were mare cammon amosg male participants and afective dis-
orders mare common amang female participams.

The distribution of mental capacity scores was non-normal, skewed
tor thee Jeft. Overall, 1.9% of participants {a = 4} lacked mestal capacity
for treatment decisions; 5007% (n = 109) had partial mental capaciey;
and 47.4% (n = 102) had full mental capacity. With respect to the
ability 1o understand information shout deagnesis and treatmeent, 10.7%
of participants (n = 23} lacked this ability; 38.6% (n = &3) had partial
ability; and 50746 (n = 109) badd full ahilicy. In relation to apprecia
tiom, 28 8% {0 = 62) baked the ability to appreciste informatian re
lating to their disorder and its treatment; 8% (n = 19) had partial
abilty; and 62.3% (n = 134) had full abiity. |n relation to reasoning,
3% (n = 73) lacked the ability to reason; 6.5% {n = 14) had partinl
abilkty; and 53.5% (n = 128) had fall ability. Only 1.9% {n = 4] lacked
the ahility to expres a choice; none had partial ability; and 98.1% bad
full zhility. These propoctions did not differ between female and male
participants an bi-varinble testing [Tkl 11

Our scoring methodology meant that all panticipants deemed o
have full mentnl capacity for trearment decisons (n = 102] had full
ability 1o understand and appreciate relevamt information, renson and
express o chobce. All four participants who backed mental capacity

lscked all four shilities; i.2. Incked the abifity to understand, apprecinte,
rensan and express a choice.

Among participsnts desmed .t have partial mental capacity
{m = 109 17.4% {m = 19) lacked the ability to enderstznd the .
formaticn; 6.1% {n = 43) had parttal shility; and 6.4% (a = 7) had
full ability. In relation to appreciation, 53.2% (o = 58) lacked the
ability 1o appreciate information relating o their disorder and its
treatment; 17.4% (= 19 hod partial ahility; and 29.4% (n = 32} had
full nbility. In relntion o reasaning, 63.3% {0 = 6%) lacked the ability
to reasom; 12.6% (n = 14) had partial sbility; and 23.9% (n = 24) had
full ahilicy. All participants with partial mertal capacity had full ability
to express a chaice.

22 Chinical and demographic comrelares of mental copacity for ireatment
deizdons

Cn mult-variable regression analysis, greater mental capacity was
sigmificantly associated with, in ordes of strength of asociation, voe
Iuntary admissicn status, Irish ethnicity, being employed and younger
age (lable 2). The regresson medel wos satistically significant
{p = 001} and the varizhles inchaded together accounted for 27.6% of
the variarce in mental capocity betwesn participants.

There was a borderkine statistically significant association between
greater mental capacity and female gender on muld-varishle testing
(p = 041} Al tolerance values were = (.25, indicating no problems
with mubticallimsarity.

4. Discussion
4.1, Menma| incapactry for iremtment decisions

We found that 1.%% of psychitry inpatients kack mental capacity
for treatment decisions, 50.7% have partial mental capacity; and 47.4%
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Table 2

Muhtl-varietle regression aualysh of demographic and lisical comelate of
categoracel merml capaeity for mesmment decisieos among female and male
Inpatienss in fmar sdul peyehinry ganim uni s elod

Indrprnideni varable (] Standen| ] Tulermmen
= b
G -0biE  duied TR [ )
Ay ~litd  Ginz = 0001 s
Blaniial skann oo moas ey W
Employmen ssnn (¥ [ Tici] s [T
Eibmirity =031 Gile i el
Admizsiun viagis ab S ul <0AN  GERS < LB R
AR EETIETE
Primury Sagross a0 ool LS L] Wi
Pipchisky imifin whidkihe 0013 G0 LS ) LEM
pemeen man admidin

Notz: This wble prescnts o svali-variable regression analysh of cateporial
mental capacity for treatmen Secisiors as per the Machnhur Competenee
Aspesmment Tool e Treabmend (MasCAT-T) & the depemndent vanigbis (lak off
pantial il mengl capicinyd; 1 = 27.6% p < 001

“ AN nolerance values were > 035 (mdiesting no peoblems whh mulsi-
eolbinmariny (Rute. 199

have full mental capacity. Grester mental capacity is sgnificantly as-
sociated with voluntary admission status, Irish ethnicity, being em.
ployed and yoanger age. However, while these relatiomships are sta.
tisticafly significnnt (i.e. are unlikely io have ocourred by chance], they
together acoount for just 27.6% of the variance in mental capacity
between participants and leave most of the varance (FLA%) m.
explnined.

d.2. Comparison with the bromder lirerumre

The previous licerature on this topic from a variety of countries
shivws that between 29% and 45% aof psychiatry impatients tack mental
capacity for trestment decisons (Lepping = al, 201% Okal et al.,
20H07), We found that only #7.4% of psychiatry impatients in oor stdy
had full mental capacity bot we sought o develop this literature by
Identifying patients with “partial” menial capacity, as well as those who
lacked mental capacity and had full mental capacity. We ook this ap-
proach in order to identify the characteristics of patients most lilkely to
bemefit fram different levels of decision-making supports and to estic
mate the peed for such services i optimise mental capacity among
poychisiry inpatients

We found that a substantial propartion (50.7%) of psychiatry in-
patients have partial mental capacity. We feel that this fndieg high.
lights the need for decisian-making supports in this groap, especially
among myalmenry patients, to assist them in increasing and exercising
their mental capacity. Irelonds  new  Assisted  Decision-Making
(Capacity) Act 2015 oatlines o range of supporis in assist this groap,
inchuding "decision-making sssisiants™, “co-decison.mokers® (joimt
decision-makers] and “decision.making representatives” (sbstute
decision-makers) (Kelly, 2007). This legislation is in the process of
being mplemented and it aims w0 oprimise mental capacity and in:
crease awiomoeny among persoce with diminished mental capacity
through its graduated approach 1o providing support.

Among the peychintry inpatients in oar study with partinl mental
capacity (50.7%], all had full mental capacity to express their choice.
Smaller propartioas were capable of understanding the disorder and its
treatment (4%, apprecisting the discrder and its treatment [29.4%)
and ressoning [23.9%%). This suggests that majorities of patients with
partial mental capacity would Ekely benefit from support across all
three of thess aress, especinlly in relation to andersmnding the disorder
and its treatment.

Our decision to divide mengal capacity inta three categories (mn,
pantial and full mental capacity) is consistent with Kolva et ol (2004),

=
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among oihers, but cantrasts with the approach in Irefand's Assisted
Decisian:Making {(Capacity) Act 2005 which regands mental capacity as
etther absent or present, although the constiteent elements of mental
capacity in the Act (understanding, retention, using or weighing up,
and communicating) overlap significantly with those i the MacCATT
(anderstanding, appreciation, reasoning and expressing a choicel In
our stady, patients we categorised 25 having no o partial mental ca-
pacity would be regarded as having no mental capacity according o the
2015 Act’s binary definition.

The 2015 Act, however, takes a more nuanced approach when it
outlines decision-making supparts, impliciity recognising a middle ca-
tegory inwhich impnired mental capacity can be restored by a decision-
making sssistant ar co-decision-maker. For example, the involvement of
a co=decision:maker 25 a joint decision:maker would result, accarding
to the Act, in o capacitous decision by the person themselves (the
“appointer”). More specifically, Section 21{4)f} states that an “appli-
cation to register o co-decision-making agreement” must be sccom-
panied by “a statement by o registered medical practitioner and a
statement by [another] healihcane prodessinnal” that *the appointer ha
capacity to moke the relevant decisions specified i the co-decision-
making agreement with the assistance of the co-decision-maker”.

Overll, then, m terms of the interaction between our findings and
the X015 Act, patients we identified in our study 25 having full mental
capacity for treatment decisions (47.4%) would not reguire any sup-
ports under the legislation; thoss with partial mental capacity (50.7%)
wauld Hkely benefit from decixion-making assistants or co-decision-
makers; and those who lacked mental capacity {1.9%) might require a
“hecisi cn-making representative” for treatment decisions {i.e. substitute
decision-making), especially if decision-making assstants or co-deci-
sinn-makers did not appear appropeinte or did not prove sufficient.

We also sought, in the present analysis, 1o focus explicitly an the
relntionships, if any, berween categorical mental capacity, peychitric
admission satus, gender and other clinkal varinbles. Like mast studies
[Carirna et al, 2008; Melamed et al., 1997 Dalmer ec ol 2004; Spencer
et ol 2013), we found no robust relationship between gender and
mental capacity. although cne stady fourd an association berween Lack
of mental copacity and being female (Owen & al, 2009). Like previous
wark, we confirmed a reladoaship betwesn involuntary admission
stitus and reduced mental capacity (Calms et al, 200% Mandanell
et al, Hi4; Moxmin &t al, 200% Oka et al_ 2067 Spencer e al.
200 #), even though mcapacity i not an explicit part of criteria for -
walaneary care in Ireland. Spescer et al (20187 found no asocdstion
between invalantary admissian status and decistan-making capacity io
participate in research, highlighting the potential to retain meneal ca
pacity in ome area while lacking it in another, and the importance of
deristan-specific capacity assessments,

The distribation of mentzl eapacity scores inooor sudy was non-
normal and skewed o the lefi. Our decision o divide mental copadty
intn three categories (oo, partizl and full mental capacity) was decided
prior to data calbection, based on the criteria used for mental capacity in
the MacCAT.T and the methodobogy of Kol er ol (2014), nmong
others. Giber divisions or categorisations could, however, isefully be
investigated in the futare, based mare closely on distributions of mental
capacity scores in relevant populations, such as that demanstrated in
our study.

4.3, Strengths and Rmitnttons of the present study

In terms af strengths, our study addressed an mmporam, under-
studiad topic, mental capacity among peychiatry inpatients, despite the
ethical challenges inherent in conducting ressarch amoay patients who
might lack mental capacity for bath research and treatment decisians.
Our study abso incloded both voluntary and tnvaluntary patients; is
comparable in size with leading studies in the field (Comme =t al., 2005,
Manidarelli ¢ al., 20014; Mandarelli et al. 2018, Cwen £1al., 20059); and
inchaded n categaory of “pantal mental capacity” so s to provide a more
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graduzied assessment of categories of mental capacity (compared to the
more usunl binary asecsments of mental capacity or the linear
MncCAT.T approach]; this was in order to optimise clmiml relevance.
Methodaological weaknesses include the fsct that our cross-sectional
nmalysis did not take account of possible changss in mental capacity
ower the oourse of time; we recorded onfy one diagnosis per patient
{their primary diagnosis) when some patiends might have had two
significant diagneses; and we did not measure cognittve perfarmance,
which is important in the MacCar-T sssessment (Breden & Vollmamn,
200+ Mandarelll er al, 2012), To redoce bias, we included both vo-
luntary and involmtary patients, studied four psychiatry inpatient
units, and developed an inclusive consent procedure, although the e
of a single mter for all assessments might still have introduced assss:
ment hias; we provided careful training, supervision, and joint amses.
ments af certain patents imder supervison) in order to minimise this
passibility.
5. Conclusions

The relatively high rate of “partial mental capacity” among peay-
chiniry inpatients identified in this study (S0.7%) suggests that ded-
sion-making supports are likely to be of substantal importznce in as-
sisting many psychiatry inpatients making decisions aboat treatment.
This is likely to be especially relevant among imvoluntary inpatients
whose memtal capacity is especially likely 1o be reduced and whase will
and preferences therefore require greater focus and partecular sttention
during and between episndes of care (Daffy & Kelly, 2017),

Putmre rexeanch could usefully clarify and guantify the mole of cog:
nitive and ather Eactors in refation to the unexplaimed variance (72.4%)
in mentzl capacity identified in this study, and explore the posthle
rel=vance of other factors (e.g. prychintric sympioms} which might be
refated o, but not identical with, some of the fctors we sudied (e.g.
admission statas). Future work could also usefully explore which
models of supponted decision-making are mast likely to assist the sub-
stantiz] propartion (50.74) of peychistry inpatients whio have partial
mental capacity for treatment decisions, and who might have grester
menial capacity if appropriate supports were made available to them
throngh mechanisms such as those proposed im Ireland's incoming
Assisted Decizion-Making (Capacity) Ace 2015,
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AESTRACT

Engrmmnk:
lidria] bealth

e
Imniumeary tredtmem

This sty almed i compers secssmers of mental capacity based an legal eritens with asesmens bsed o
elimical crirerin amang peychlarry ispaccnts 1o exabdish the concordance, U any, berwoen thess two appeoaches
nr assessing meequul capecivy. We asseised mental capacicy for oremment Seciors in 215 peychlatry npatents
(378 voluntary and 39 involuntary) i dour peychiary sdmdsson wits o leckind using both fegal oriveris
Mrelands Asibnl Decldon-Meking [Capaciny] Act 2005] and glimdeal eriieria (ihe MacAmhur Cnnpeienie
Assezament Tool lor Trearsent; MacCAT-Th Dver aiee thind of parcicipancs (34 9% lecked menes] oaparicy far
rearmenr dechdons acconding o the legal criceria. Wesial incapesity wis associated with involunoary edededos
Eius, being & primary di is of or 4 relaied disorder, and cider sge. Fadents
wie lacked memal capacily acoording o the legislatbon scoced significemly ower oo all subscales aof the
MacCAT-T thisn palienss who hsd mental cipacty. We conclude that mental capacicy assessments based on beged
eriteria correlaie elosely with these hased on clinieal criteria. These fndings support current legad definitions of

menitsl incapacity in Ireland and other jurisdictions with similer degistation fe.g. Exgland and Wales),

1. Introduction

Defindtions of mental capacity vary between legislation and clinical
practice, and legislarive definitions can alsa wary between jorisdictions,
with no universlly agresd legal criteria for mental capacity for treac-
ment decisions (Traen er nl, MiEa). & writh this, i I
siudies show comsiderable vaniation in their estimates of the e of
mental capacity among psychiacry in 3

A systematic review by Okl et ol (2%7) found that 9% of pey-
chiatry mpatients Inck mental capacity for treatnent decisions whils
amother foumd the medizn proportion to be 45% {Lepping e al, 2005)
A study by Owen et al (2008) found that 60% (95% coofidence in
terval: B5-65%) lacked memtsl capacity to make treatment decisions
amed Cairna et al. (2005) reporeed thar 43.8% were incapable of making
treatment decisions. To oor knowledge, there have been oo studies of
psychiztry inpatients comparing assessments of mental capacity based
oo legal definitions (which generally provide a binary ascessment off
mental capacity as enher present ar absent] with assessments based an
structured climical evaluatians {which often provide Bnear rather than
categorical outpats) (Murphy et ol Z1E)

The current Iegislative sitmation in Ireland presents a useful op-
partumity 1o study this E=ue Irelond's new Ascisted Deciston-Making

hipac sy dok cep 1L T oy el J0I905015

(Capacity) Act 2015, which hax yet to be commenced, aims to assist
persons in evercising cheir decision-making capacity and was signed by
the President of Ireland @ December 2005, Preparation is now -
derway for fall implementation (Kelfy e2 3l 234) The new sarmcory
framework will extensively reform the law for people whose mental
capacity ks in question and who meed help making decisians now ar in
the fuinre (Relly, 20870

Ireland’s 2015 Act defines mental incapacity {rather than enpacity)
by stating that ‘a person lacks the capacity to make a decigion if ke or
she is unable {a) 1o undersiand the information relevant to the decistan,
(b} to retain that mformation long envagh to make a voluntary chodcs,
(£} b wse of weigh that informantion 2 pant of the process of making the
decisian, or (d) to commiunicate his or her decistan’ {Section 3(2)). This
definition of mental ncapacity bears a diose resemblance to definstions
in legisl ima ber of other co g Englamd and
Wales.

Lack of mental capacity is not an explicit pant of kegal criteris for
invaluntary psychiatry admission in Ireland (E=lly, 20010) kreland’s
Mental Health Act 2001 allows mvoluntary admdsston when o person
has o ‘mentl disorder”, which is defined as “menml illness, severe de-
mentis ar significant imtellectunl disability where (a) becsuse of the
illness, dissbility or dementia, there is a sedous likelibood of the pemson

il o B Kellyl
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concemed causing immediate and serious harm to himself or hersslf or
e pther persoss, or (b) (i) beause of the severity of the ilkness, dis-
ability or dementia, the judgment of the persen concemned is so im-
paired that faflure 10 admit the person to an approved centre [Le in.
patient  psychintry unit] would be likely to lead 1 o serious
deterioration in his ar her condition or would prevemt the administra:
tion of approprints trentment that could be given only by sach admis-
shon, and () the reception, detention =nd treatment of the persan
comcemed in an approved centre would be likely o benefit or alleviate
the enndition of that person 1o a material extent’ {Sectan 3(1)). The
XM Act defines ‘voluntary patient’ as 'a person receiving care and
treatment im an approved centre who is not the subject of an admissian
nrder or a renewal order’ (Sectkan 2(1)} This definition does not coa-
sider whether or not the “volumtary patient’ has mental capacity for
treatment decizions

I practice, most clinkal assessments of mentzl capacity among
peychistry inpatients are essentialty clinical cognitive assessments, si.
milar to that outlined i the MacArthur Competence Assessment Tool
for Treaxtment (MacCAT-TY, a semistructured meerview asssccing
persan’s abality to understand and appreciate 2 disorder and its ereat.
ment, their reasoning 2nd thefr ability to communicate a decisban
{Gerims =t al., 19495, Grisso and & pplebaum, 1998)

Using the MacCAT-T, we previously reported that 1.9% of pay-
chiatry inpatients kack mentnl capacity for treatment decisions; 50.7%
have partinl mental capacity; and 47.4% have full mental capacity
[Corley et al., 2019 In addition, we found that mental capacity for
treatment decissons in psychiatry inpatients is significantly associated
with voluntary admission s, being employed, having o primary
dingnosis other than schizophrenda or a related disonler, and yoanger
age (Curley et al., 20190

Against that background, the cbjectives of the present amalysis of
this dataset are to (a) assess the prevalence of mestal incapacity in 215
psychistry impatients in lreland wsing the legal criteria for meotal in
capacity set out in the Ascisted Decision-Making (Capacity) Act 2018
las cppased to clindcal criteria), and (b) perform the first direct com-
parison of outcomes of legal and clinkcal assessments of mental in-
capacity, using both Ireland's new mental capacity legislation and the
MacCAT-T. Identifying the MacCAT.T dimensans of incapacity that are
reflected in the legislative defimition could also prove useful in vali-
dating Ireland's new legislative fest (and, by implication, similar tests in
other jurisdictioes with similar legislation) and identifying any opern-
tional divergences between legal and clinical criteria that might require
examination 2nd resolution.

2. Material and methods
21, Setting

This research took place in four peychiatry Enpatient wnits in
Irelapd: the Acute Peychiniry Unit in Tallsght University Hospital,
Dublin; the Drogheda Depariment of Psychiatry, Crosslanes, Drogheda,
County Louth; 5t Brigids Hospital, Ardee, County Louth; and the
Department of Peychistry, Connolly Haspital, Blanchardstown, Duhlin,
All units provide public inpatient mental heahh care to aduli patients
aged 18 years or over. They all care for both volustary and imvalantary
patients under the Mental Health Act 2001. At the time of their in:
spections by the Inspecior of Mental Health Services in 2017 (the year
in which our study commenced}, the Acuie Psychiziry Unit In Tallaght
University Hospital had 51 inpatients, nine of whom were invaluntary
{Inspector af Mental Health S=rvices, 2017a); the Drogheda Department
of Psychistry had 44 inpatients, 10 of whom were invalantary
(Inspector of Mental Healsh Secvices, 2017h); St Brigid's. Hospital in
Ardee had 16 mpatients, all of whom were voluntary and bad spent
ower six months in the hosphial (lespeooe of Meotal Heakh
Services, H117c); and the Department of Psychiatry at Connolly Hos:
pital Blanchardstown had 38 inpatients six of wham were involantory

isi
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{inspector of Mentol Health Serveces. 2007d%

We recruited inpatients in the fowr participating psychistry anits
from July 2017 m Oceober 2018, For inclusion, a patient had 1o be an
inpatient im cne of the four inpatient psychiztry units dunng the study
pericd; be proficient in the English language 2nd sged 18 years ar pver.
We identifier pastients from impatient census lists and recruited patients
from each of the four units. We included both voluntary and in-
waluntary patients.

Ag the criterin for memtal iceapacity according to the Assisted
Decishan-Making (Capacity) Act 2015 had never previousty been used
in studies of psychiatry inpatients, o formal sample size colecalation was
oot feasibie. A sample size of 215 participants was chosen so that our
study wouald be comparable with, or larger than, previous studies in the
fiedd (Caims ef al., M5 (bwen o al | 2009b; Mandarelli ef al, 2014,
200E). In addition, 215 paricipants was an achievable sample size in
the study setting divided between the four participating psychisry
anits.

29, Pt enllection merhodology

The key outcome variable was mental capacity for treatment deci-
sions sssesced iming the criteria putlined in the Assicied Decision-
Making (Capacity] Act 2015, This was then compared with the
MacCAT.T subscale scores. All assessments were carried ooi based oo
the patient's diagnosis and the restment they were necetving accarding
to the clinical file, documented by their treating team. Once a patient
consented to participae in the study, the researcher gathersd relevant
informaticn from their clinical file, deotified the key treatment deci-
sinn that the patient faced a1 that time, and wsed that decision as the
focus for assessing mental capacity for treatment decisions. Eesearchers
wsed information documented in the clinical file by the treating team
and did not provide additional information (o patients about the
treatment decisian they faced.

For each participant, we recorded gender, age, employment status,
marital status, ethnicity {Irish or non: Irish}, admission status st time of
assessment (volumtary or imvolustary) and clinical disgnesis derved
from each participant’s clinical file, coded wsing the Warld Health
Organisation’s (WHO)  fetermonomel  Clossification of  Mentol — amd
Behmvinural Désorders (CD- 100 {WHO, 1597)

Cur primary asessment of mental capacity was based an the
Assisted Decision-Making (Capacity) Act 2005 which states that "
person lacks the capacity o make a decision if he or she is unable {a) o
understand the information relevant to the decision; (b to retain that
infiemation bong enough o make o volmntary chaice; (c) o use or
weigh that information s part of the process of making 1he decision; or
(d) o communicate bis ar her decision {whether by talking, woting,
using sign lamguage, assistive techoodogy, or any other means) ar, if ike
implementation of the decision requires the act of a third pamty,
communicate by any means with thar third party’ (Section 3(2)). Each
of these four items was rated in o bimary fachion (yes/nol In oo
condamce with the 2008 Act, i the patient received a ‘no’ oo one or
more of these four items, the patient lncked mental capacity for treat.
ment decisions.

The results of this assessment were then comparsd to the smnes
from the MacCAT-T, a semd-structured inderview that yields scores oo
four separate scales: {1} understanding of the disorder, its treatment,
and associated risks and benefits (rted from O to &, made op of three
subsscales, each rated from O 1o 2); (2} appreciation of the disorder and
its trextment (rabed from O to 4, with twao subescales, each rated from 0
to 2: appreciation of the disorder and appreciation of treatment); (3)
rensaning, which assesses the ability to compare alternatives in view of
the consequences (mted from 0 o 8, made up of four suboscales, each
rated from @ to 2: comsequential reasoning, comparative reasaning,
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[generating conssquences and logical eonsistency); and {4) the ability to
express a choice (which is rated from O to 2} (Grisao ecal |, 1997, Grisso
nod Applebaum, 1999, Mepby = oal, 2618} The four elements of the
MacCAT-T are mensured oo continuoes scales with a high degree of
interraier relishility {ranging between 099 for *understanding” and
0.87 for "npprecintion”) (Grisso =t al, 1957, Sporman, 2005). When
added iogether, thess scores vield an averall score ranging from O to 20,
but =ven if 2 participant has 3 high overall MacCAT-T sore they may
still lack mental capacity if they perform poorly on a single subscale.

In the present study, all miings were performed by a trained clin-
lckan with more than fve yers tmining in psychiatry and membership
of the Royal College of Peychintriets (AC), corsistent with established
methodology (Onwen et al, 5113, Marphy i al, 2018) and with oo
guing supervisiom by another irained assessor (BOK). For additicnal
quality control, there were joint assessments of certain patents with
amother traiced climician, also with more than Ave years mainieg in
paychistry and membership of the Royal College of Poychiatrizis (RM),
and also under supervision (BDE}].

2. Consent procedure

For this study, it was imperative that all eligibie patients were ap-
proached and invited to participate regordless of level of mental ca-
pacity, in order to gam a complete picture of the prevalence of mental
incapacity and avoid sebection hias. To achieve this, we developsd o
dedniled consent procedure:

® Apy patient (with or withour mentnl capacity] who indicated in any
way that they did not wish to participate was omitted from the
study.

» Witten informed consent was obiained from patients with mental
capacity to provide such consent.

» For parients who lacked mental capacity o consent to the study, we
developed a nestof-kin/relative information leafier and assent
form. As there is a legal presumption of mental capacity in freland, ot
‘was only in cases whene we had prima facie reasan to believe that the
patiznt lacked mentzl capaciy to consant 1o the snady that we could
question the presamprion of mental capacity to participate. In these
cahes, we obizinsd assent from therr fexi-ofkin or relative when
feasible. On receiving such nseent, we pmcesded with our nsses:
ments provided the patient asseeted and did not ohject at any podnt.
In these cases, we sought 'deferred consent’ if the patient regained
mental cxpacity during the study period.

» For patients who kacoed mental capacity b consent to the study and
there was no pext-0f-kin or relative named or available, we pro.
ceeded with our nssessments provided the patient assemted and did
not obiect, In these cases, we sought “deferred comsent’ if the patient
regained mental capacity during the study period.

# [If, on regaining mendnl caparity, any patient had declmed to provide
such ‘deferred consent’, we would have destroyed the data relating
to that patient, but this circumstance did not arise in the study.

2.5, Erieal approval

This study received ethical approval from the Tallaght University
Hospital /5t James's Hospital Joint Research Ethics Committee, Duhlin;
the Health Service Execuiive North Easi Area Research Ethics
Committes, Bective Sireet, Kells, Connty Meath; and the Royal Callege
of Surgeons in freland Research Ethees Committee, 121 St Stephen’s
Gereen, Dublkin. This was a stndy of usnal pmctice wsing existing roatine
data and administration of an interview to evaluate ourrent mental
health care practice. It was performed in accordance with appropriate
data protection and research regulations and the Declaation of
Helsinki {Wordd Medical Association, J008) Data were irrevocably
nnonymired, encrypred and stored on & password-protecied research
computer in a locked research office. Patient confidemiality was
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protected at all fimes,
2.6, Smristical analysis

Dzt were stored, descibed and analysed using [BM 5PS5 Smtistics
23, Student r-eest was used to compare scores on subscales of the
MacCAT-T between patients who had menial capacity for treatment
decisinns according o the Assisted Decision-Making (Capacsty) Act
2005 ond those who did not. We genemated o multi-variable binary
logistic regression mode] with mental copacity {or treatment décisions
as per the 2005 Act as the dependent varable and gender, age, marital
status, employment stnius, ethnicity, admisson sintus, primary diag-
nosis and psychiatry unit of admission as the independent variables.

We tested for multicollinearity, which Is when two or more vari-
ahles are so chosely related o each other that the moded canmat reliahly
distinguish the independent effects of each. For this, we cabcalated 2
‘tolerance value' for each independent variable; tolemnce values below
0.25 indicate possible mubticollinearity, and tolerance walues below
0.10 imdicate significant problems with multicollinearity (Kam, 1999}
There were no missng data.

3. Results

Two hundred and fifteen psychiatry hospial inpatients participated
in the study with a mean age of 46.2 vears (standord devinton [51]:
17.10. 41.9% (n = 90) were female and 8% (0 = 187) of Insh ethai-
city. Majorities were unemployed (64.2%: p = 138) and voluntary
(B1.9%; m= 17%) rather than involantary patients (18.1%; n = 39).
Schiznphrenia and relsted disorders (428%; n = 92) were the maost
common diagnosss followed by affective (mood) disorders [36. M6
n =749 People with pswchoactive substonce misuse disorders (ine
chuding alcohol) (7.9%; n= 17, newrotic {aniery) disorders {7.0%%:
n = 15}, personality disorders (33%; n=7) and other condittons
(2. 3%, r = 5) formed smaller portions of the participants.

Seventy-five (34.9%) participants lacked mental enpacity for trest-
mend decisions using the emteria in the Assisted Decision-Making
(Capacity) Act 2015, Multivariable binary logistic regression analysis
showed that patients who lacked mental copacity under the 315 Act
were more likely fo be, in order of strengih of association, imvoluntary
patients; unemployed; diagnosed with schizophrenda or a relaed dis-
order; and obder (p < (L0% in all cases; Toble | ) Together, these factors
accoanted for 40.7% of the varance in mental cipacity between par-
ucipamis. There was no statstically significant asociation between
mental capacity and gender, marital states, ethnicty or psychiatry undt
to which the patient was admitted. All tolerance values were greater
than .25 indicnting no problems with multicnllinearity in the model.

A small minarity of foar patients (5.3%) met all four crifeda for
mental incapacity according to the 2085 Act; ie they were unable o
anderstand the relevant information, retain it, weigh it up and com-
mumnicate 4 decision. Among the 75 patients who lacked mental caxpa-
city, 48 (64.0%) were unshle to understnnd or retain the information;
75 (1004} were unable to weigh up the information; and foar (5.3%)
were unable to communicate a decisian.

‘The mean MacCAT-T scare for the entire sample {n = 35} was
14,13 {SIr. 6.34). The distnbution of total MacCAT-T scores was non-
mormal (skewed to the left) with a median value of 17.6 [inter-guartile
range: T.65-19.5). Mean MacCAT.T score among patients who had
mental capacity acoording 1o ihe 2015 Aot was significantly higher than
that for those wha lacked mental capacity (1859, &8k 1.58 versus 593,
5k 262 ¢ = 43874, p = 0001} but it should be noted that even if 2
participant had 2 high overall MacCAT-T score they could stll kack
menial capacity if they periormed pooriy on o single subscale. Patients
with mental capacity according to the 2005 Act, however, scored sigs
nificantly higher on all sub-scales of the MacCAT-T compared oo those
without capacity {p < 001 m all cases; Table 21

Ko patiemt was deemed to Bck mental capacity solely owing o
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At 2005 as the dependent variahle & = 407%.

commuricntion problems and no additional supports were requined for
communication in the smdy apart fram addressing patients wsing clear,
short sentences, which we did for all patients,

We performed a posthoc power calcolation based on the key out.
come vanable in gur study (binary mental capacity (or treatment de-
cisions using the criserin in the Assisted Decision:Making (Capacity) Act
2015) and a key carrelste in our multi-wriable binary logistic regres-
sian model (ndmission status). We found that our smple of 176 vo-
lantary and 39 invalantary patients had over 95% power io detect the
differing prevalence of mesa] incapacity in thess groups {p < Q0]

4. Discussion
4.1, Menml meopacity for rrenmment decisions

We foand that over ome third (14.9%) of psychintry inpatients
lacked the memtal capecity for treatment decisions according o
Ireland’s legal criteria for mental incapacity in the Assisted Decisiog.
Making {Capacity) Act 2015 This high rate of mentzl mcapacity
highlighss the underdying need for Ireland's new mental capacity beg-
Izlaticn and emphasises the importance of timely commencement of the
2015 Act, which has yet to ocour. This finding is consistent with studies
from other jurisdsctions which report similar rues of memial incapacity
amnag pychiarry mpatients and highlight the importance of devoting
renewed artention to mental meapactty in psychiniry settings (Ckai
et ol J007; Lepping et ok, 2618}

4.2, Mentol pcapaciy in volintary prychintry mpatients

Over half (53%) of psychiatry inpatients who lacked mental capa
city in our stady were valuntary as opposed to imvolumtary patients.

This paradaxical sitvation is of particular concern. Irefand's Mental
Healih Act 2001 primarily legislates for inveluntary admissian and the
definition of wolantary patent doss not reguire mental capacity for
treatment decistons. There &, therefore, an urgent need far legislative
clarity regarding “voluntary' peychiatry admission and mental capacity,
to address in particular the situation of the ‘voluntary” patent who
lacks decizion making capacity in relation to admission and treatment
but passively acquiesces to both.

Iranically, patents imvolumtarily admitted under the Mental Health
Act 2001 benefit from free, noomatic begal representation, free, -
dependent second opinioes, and automatic external review through
mental health fribumals, but there are no equivalemt peavisions o
protect  the ‘voluntary’ padent. The Assiged Decisionhoking
{Capacity) Act 3015 usefully reiterntes that there is n presumption of
mental capacity for all, bat there is alio a need o ensure that volustory
impatients who lack mental capacity are idestified in order i bether
promote their rights and dignity (vee Section 4.3 also).

43, Mental copacity m imelumary peychiniry patients

A person may be ivvalaneardly admitted ander Ireland's Mental
Health Act 2001 if they sre found o be *siffering from a mental dis:
order” (Section 8(1)) and meet the criterin of Sectian 3(1)(a) (rsk cri-
terion) and/or Sectian 3{ 1] {treatment criterion), as ootlined above.
While o lack of menial capacity for treatment decisians is pot amang
these criteria, i is commonly assamed i practice that imeoluntary
patients Iack such mental capacity. While our finding was that the
majarity af invabantary patiemts (92.3%) ndeed lacked mental capacity
for trestment decisions, we abo found that & small bat significant
mimority (7.7%) retzined memtal capacity despite their imvobuntary

Eanliily
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1t & possihle that these patients did mat have that mental capacity o
admission but had regxined it by the time of our study, or that they
were due for consultant review and potential revocation af their m-
valuniary admission order in the days following our assessment. As this
wan o crass-sectional study, however, we did not have any other as-
semsments bo estahlich mental copacity at other time: paints and so coald
nnt elucidate these possibilities to ecplain car finding. Future research
could usefully do =a.

In 2015, a review of Irefand's Mental Health Act 2001 congdered
the issue of whether criteria for myoluntary admission should include 2
‘capacity test’ but decided instead that mental capacity should be as-
semed under the Assisted Decision-Making (Capacity] Act 2015 sepa-
ristely to assessment for mvoluntary admission onder the Mental Healib
Act 2001, The Expert Group (200 5) suggested that, 'if an admission of &
patient, the admiiting menial health professional forms the view that
the person may lack capacity 1o understand and give his/her informed
comsent to the proposed admission, they must refer the person for
formal capacity assssament to be completed within 24 b

If, following the capacity sssessment, ‘it is deemed that o person has
capacity to admit themselves, a valuntary admission may proceed. [f it
is deemed that they need support to anderstand, to make, ar to canvey
their decison, that suppart must be provided to assist in the volumtary
admission process [using the mechanisms of the 3015 Act; Le, decision-
making axsistants, co-decision makers, et ). Ifit & deemed that they do
oot have capacity i relation to this decision, and the person bas &
mental illness, they may only be admined on an involeniary hasis
provided they satisfy all the criteria for detention. A person who kacks
capacity and has & mental iliness bat does not fubfil the eriteria for
detention may, in specified circumstances, be admitted as an Snter-
mediate’ patient’ (which would be a new misgory af patient).

An ‘intermediste’ patent ‘will not be detzined bot will have the
review mechanisms and protections of a detnined person. Such patients
wauld not hawe the capacity in consent to admission and equally do mot
fulfil the criteria for invelmtary detention’, For decision-making, the
supports of the Assisted Decision-Making {Capacity]) Act 2015 would be
required for "imtermediate’ patients.

While these recommendations fram the Expert Groap have yet to be
acted opon, they were designed to sddres the complex relotionship
between mendal incapacity and psychistry admision states, easuring
that patients who Inck mentnl capacity bui are compliant with treat.
ment have their rights peotected. It is hoped that keeping mental ca-
pacity assessments s=parte (o invaluntary admisson criteria will also
belp ensure that eriteria for invaluntary admission are not applied
discriminatorily to people who kck mental capacity, consistent with
the Convention an the Rights of Persons with Disabilities (CRPDL
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4.4, Chimical and legal ortiena for mendol incapacty

At s

[ 1]

We fourd that, among peychiatry inpatients, asesements of mental
incapacity for treatment decisions based on Irelond'’s Assisied Becision.
Making {Capactiy) Act 2005 (i.e. begal criteria) accond very chosely with
assessmients wsing the MacCAT-T (le clinical criteria). This suggests
that the MacCAT-T could reascmably be used both in climical practice
and for amessments of whether or not patients meet the legal criteria for
mental incapacity. The MacCAT-T is, however, considerably longer
than the legal criteria for mental incapacity cutlmed in rish legislation
and smilar kegistation in oiber jurisdictions (e.g. England and Wales).
‘While this permits a more nuanced exploration of different aspects of
mental incapacity with the MacCAT-T, and also possibly belps deepen
therapeatic understandings, the: MacCAT.T & more time-consuming
than the legislative test and also requires trainiog.

It is alsn wonh noting that, despite the similarity in matcomes, the
MacCAT-T will oot pecessarily always accard with legal criteria in
every way; for example, the MacCAT-T includes 'appreciation’ in its
criteria while the Assisted Decision Making (Capacity) Act 2015 doss
oot Monetheless, we sill recommend use of the MacCAT-T in clmical
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practice once it is wsed following appropriate training, with an aware-
ness of its serengths and limitations, and with an understanding of its
relationship with legal criterta {which, in Ireland at feast, is a very closs
relatianship}.

4.5, Srengrhs ond kmuranons: of the presenr sudy

This is the first quantitative study of mental incapacity to wse the
new criteria outlned in the Asgisted DecixionMaking {Capacity) Act
1S among psychixtry inpatients in Irekand It &5 also, to our kmowl.
edge, the fimt o compare assessments of mental incapacity @ psy:
chiniry inpatients hased on a legal definition of mental incapacity with
assessments based on structured clinical assessment (the MacCAT-T).
Our study also included both voluntary and imvolumtary patients and is
comparahle in size with lesding studies in the broader field (Camns
ef ol 2005; Owen o al, 200U Mondorelli et al., 2014, 2024}, thus
optimising generzlsabdity. In additton, our posthoc power caloulation
indirated that our smple of 17 voluntary and 39 mvoluntary patients
had adequate power to detect the differing prevalence of mental in.
capacity across these groups.

Limitations inchade the fact that our analyss was cross-sectional and
did nat take acoount of changes in mental capacity over fime; this was
to establish what propartion of bospital inpatients lack memtal cpacity
ot 2 given time. We are, however, awane that in clinical practics non:
urgent treatment decisions may be postponed if there is potential for
the patient to regain mental capacity (a5 recommended i the 2015
Act). Therefore, a study involving repeated assessments of mental ca-
pacity over izme would be a valuble additian to the field.

We did not mexsure cognitive performance, which is important in
the MacCAT-T assessmend (Breden and Volbman, 2004; Mandarell
et al, 2112} Howewer, to reduce hias, we included both veluntary and
invehmtary patients, sadied four psychiatry iopatient units, and de-
veloped a notably inclusive consent procedure. We psed the same raier
for bath clinical and legal ase=sments of mental capacity in order o
facilstate simultaneous assessment (as mental capacity can fuchaste
wver time) and in onder to reflect dinical practice (where it is comman
far the same doctor to perform both clinical and legal ssseszments of
mental capacity, although this ix, arguably, not ddeal). The use of a
single rater for both assessments, howeser, had the potential o in:
troduce assessment bias, and while we provided careful tmining and
supervisian to minimise this possihility, it is possible that residual bias
remained.

5. Conclusions

Amang peychintry inpatients, assessments of mental ncapacity for
treatment decisions based oo Ireland's Assisted Decision-Making
[Capacity) Act 2015 accord very closely with assessments using climical
criteria {in this gudy, the MacCAT.T). This finding supponts the use
Fubness of Ireland s new legal test and similar tests in oiber jurisdictions
with comparable legislation {e.g. England and Wales). Once Ireland’s
X015 Act is commenced in practice, it would be wseful to study this
mintter again, with assessments of mental capacity performed over time,
as recommended in the begiskation, mather than at just one time-point.

The high mte of mental incapacity in our study (34.9%) bighlights
the need to commence Ireland's new legiskation in a timely fashion.
Prepamtion of relevant codes of practice is already undenway.
Throughout the process of implementation, it is imperative that ights
of psychintry impatients, both voluntary and involuntary, who lack
mental capacity for treatment decisions are protecied. While the nghts
of involuniary patients are already protected to a significant degnee
thraugh legal representation, independent seoond opinions and meneal
health tribunals, those wha are volumtary and lack mental capacity are
nat afforded similar protectons, They should be.

Finally, as the mie of mental incapacity among psychiatry inpatients
in aur study is broadly consistent with thase in other jurisdictions, our
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findings support the mare general need to pay greater sttentan i these
issues in legiskation and practice at both natioral and interoatinma] le.
wels. Resgurce planning and development of consent protecols for pa-
tients who lack mental capacity are clearly essential in onder protect
autanomy and righis, and pravide betier, more patient-centred care o
all.
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Appendix. Mental capacity assessment toals

This study assessed meneal capacity for reatment decissans using
w0 assessment tools

® Section 3(Z) of kreland's Assisted Decision-Making (Capacity) Act
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Appendix 14: Capacity to consent to treatment in psychiatry inpatients — a

systematic review
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