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LEoiN O'DELL*

1. INTRODUCTION

Four cases in the swaps litigation have now reached the House of Lords. In
the first,! the local authorities discovered that they did not have the capacity
{0 speculate with public money by entering into swaps on the derivatives mar-
kets: the swaps contracts were therefore void. In the second case.” the lower
courts* had confirmed that the net payors under such contracts could get their
moncy back; in Lord Browne-Wilkinson's words in the House of Lords such
a “common law restitutionary claim is . . . based on unjust enrichment™.* In
the third case,5 Lord Goff re-affirmed® that “a claim to restitution . . . in
English law is based upon the principle of unjust enrichment: .. .".” And in

* Barrister, Lecturer in Law, Trinity College, Dublin. For their comments on earlier drafts of
this article, or discussions of the issues, I would like to thank Eunice O'Raw, Professor William
Binchy. Paul Coughlan, Dr John Mee. Dr Charles Mitchell. Neil Steen. Robert Stevens and
William Swadling.

U Hazell v Hammersmith and Fulham LBC[1992] 2 AC 1. See Bamforth, supra. ch 2

> Westdeutsche Landeshanke Gir atrale v Islington LBC [1996] AC 669

' [1994]) 4 AllER 890 (Hobhouse J and CA); [1994] | WLR 938 (CA)

4 [1996] AC 669, 710; in the event, the House of Lords confined the plainuffs in such actions
to simple interest on the awards, on which see FD Rose, infra.ch |1

s Kleinwort Benson Ltd v Glasgow City: Council [1997] 3 WLR 923: [1997] 4 All ER 641 (HL).
on which see Robert Stevens, infra, ¢h 12.

¢ Compare his Lordship's reference in Westdeutsehe ([1996] AC 669, 685) to “a coherent law
of restitution, founded upon the principle of unjust enrichment™. which he repeated in Klemwort
Benson v Lincoln City Council [1998] 3 WLR 1095, 1113; [1998] 4 All ER 513, 530. See generally
Lipkin Gorman v Karpnale [1991)2 AC 548 (ML) Banque Financicre de la Ciré v Pare ( Battersear
Led [1998] 2 WLR 475; [1998] 1 All ER 737 (HL); Pettkus v Becker (1980) 117 DLR (3d) 257
(SCCY; Pavey and Matthews v Paul (1987) 162 CLR 221 (HCA): Dublin Corporation v Building
and Allied Trades Union [1996] 1 IR 468: [1996] 2 I1.RM 547 (Irish SC). on which see O'Dell
(1997) 113 LQR 247.

7 Kleimvort Benson v Glasgow CC[1997) 3 WLR 923, 931:{1997] 4 All ER 641. 649 And for
Lord Clyde, “[t}he claim . . . in the present case . . . is simply and solely a claim for restitution
_.. based on the principle of undue enrichment™ [1997) 3 WLR 923, 947, [1997] 4 All ER 641
665, per Lord Clyde: ¢f [1997] 3 WLR 923. 948 949: (1997] 4 All ER 641. 666 667, per Lord
Hutton. Similarly, for Lord Hope, the principle of unjust enrichment “now lies at the heart of the
Jaw of restitution in English law™; Kleimvort Benson v Lincoln Ciry Council [1998] 3 WLR 1093,
1144; [1998] 4 All ER 513, 559
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the fourth.™ that principle aided the abrogation of the mistake of law bar in
the law of restitution and the conclusion that mistake as a ground for restitu-
tion would lic even il a void swap were completely performed. However, the
"Cfllcgnl ies of unjust enrichment are not closed™:” and the House of Lordx in
Woolvich EBS v IRC (No 2)' has alrcady recognised the ex

. i . stenee of a new
un}lls"l‘ lactor. Itis the aim of this paper to arguc for the recognition in princi-
ple of incapacity as another. In taking up one of the points mZ\dc by Professor
McKendrick in his comprehensive chapter,'" the present chapter is offered
mmr‘ b_\ way of addendum to - rather than of commentary upon — his
anatysis,

Many other cases in the swaps litigation have reached (he Court of Appeal
In one such case.' it was held that the defence of passing on was not zl\"li]-.
ablet in another, Guinness Mahon v Kensington and Chelsea RLBC'Y it \:\/’l\‘
hcld.lhzn failure of consideration as a ground for restitution would ]'ic cvcn‘i.{
avoid swap were completely performed. In the course of his judgment in that
case, Waller LI was concerned to deny the simple equation that “voidness [of
a c%mlrucl] cquals rights on both sides simply to have returned to them that
which has been transferred ™' but was equally concerned to stress that that
Ih.is Lﬁ.(] “notmean that the court should never provide that rcmcd.y ina s‘il[l-
ation in which a contract is held to be void ab initio™,'s so long as the bzm.is‘ of
the remedy is “accurately recognised and described so that recovery iﬂio‘nl
allowed in appropriate situations™, 16 Many of those appropriate siluéllionz
have been greatly illuminated by the swaps litigation: the decision of lhé
Hfmsc of Lords in Kleimvort Benson v Lincoln City Council clarified the oper-
ul.mn of mistake as one of the appropriate groun-ds of recovery: the dec
ol lhc.('uurl of Appeal in Guinness Mahon demonstrated the opc;’;llion of fail-
ure of consideration as another; in his judgment in that case Waller 1. plainly
contemplated that there may be yet others, and if the argument in this p;xpc}

: I\‘/Lim’nm/ /h'u\u/! v Lincoln City Council [1998) 3 WLR 1095; [1998] 4 AL ER 513 (111)
CTN Cashand Carry v Gallagher [1994] 4 AL ER 714, 720, per Nicholls V-C. Similarly.
more generally, in “relation to restitution, there are still questions remaining (o e '|||(Im|fi1
decided™: Westdeutsehe [1996] AC 669, 723, per Lord Wooll. i
" k] N & 5 ¢ .

o |}‘\.‘)‘)J] ]|;\(,g 70 (/I !\I,i. I(/ O Rourke v Revenwe Commissioners [1996] 2 IR 1:[1996] ITR 81
HCOReane D British Steel v Customs and Excise [1997) 2 All T 3 5 i St
V-Cisee Bamforth, supra, ch 2, Part 111, " ! 1 ok e i

:‘ I’\V/M«\'Kcmlrick “The Reason for Restitution™, supra, ch 5

cimvort Benson v Birmingham City Couneil {1997] OB i‘{.{) Y

" [1998) 3 WLR 829; [1998) 2 All ER 272 ((‘/\)[ e i

[E} X y J 9 3 ol .
A .‘!W-%I, ly W I_‘,R. 829, 84 I“)‘).\] 2 AlLER 272, 287; an cquation which is, to some extent, to
,;.’,\LU] int \IL «I}cuwnn of'Morritt LJ in the same case that “it is the very fact that the CU!\lI"I(.:l is
dtra vires which constitutes the total failure of consideration™ [19 38: (¢ ibid
i L2 AT B SR ol consideration™ [1998] 3 WILR 829, 838: (¢/ ihid.

" [1998] 3 WLR 829, 843: [1998] 2 All ER 272, 287

" Ihid, mf L

but
atively
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is accepted then incapacity provides a third.!” It would therefore provide a
further ground for restitution upon which the local authorities who were net
payors pursuant to the wltra vires swaps could rely.

The recognition of incapacity as an unjust factor is justificd on the basis of
principle, precedent, and policy. Principle, (as discussed Part I1) because itis
consistent with and may cven be required by the principle against unjust
enrichment at the heart of the law of restitution. Precedent, because some
cases aceept it and others assume it (the ground is prepared in Part 1110 the
precedents are analysed in Part 1V, and distinguished from other lines of
authority in Part V). And policy (as discussed Part VI) because, by reversing
titution for inca-

the relevant transaction and thereby removing its effects, r
pacity would uphold the policy of incapacity and emphasise the void nature
of the transaction.,

I, THE ARGUMENT FOR INCAPACITY FROM THE PRINCIPLE Ol
JNJUST ENRICHMENT

The recognition of incapacity as an unjust factor is justificd on the busis of
principle, because it is consistent with and required by the principle against
unjust enrichment, which is at the heart of the law of restitution. That princi-
ple or concept “assists in the determination. by the ordinary processes of legal
reasoning, of the question of whether the law should. in justice. recognise the
obligation in a new or developing category of case™ '™ The ordinary processes
of legal reasoning arguce for the development of new categories of claim, of
new unjust factors, inerementally ™ and by analogy with the decided cases and

7 Indeed. Waller LI himself canvassed as a basis of recovery “some policy transcending both
the plaintifs intentions and the defendant’s conduct which requires that restitution be granted™
([1998] 3 WLR 829, 843; [1998] 2 All ER 272, 287: taking up a suggestion made by Prof Birks in
*No Consideration: Restitution After Void Contracts™ (1993) 23 UWALR 195, 206). 1Uis agucd
below (text with and in nn 262 266, 274 275) that incapacity is an excellent unjust factor with
which to give effect ina principled manner — to any such policy

'S Pavey and Marthews v Paud (1987) 162 CLR 221 (HCA). 226, per Deane 1. Compare the
position in Canada: “The tripartite principle of general application which this court has recog-
nized as the basis of the cause of action for unjust enrichment is thus seen to have grown out of
the traditional categories of recovery. It is informed by them. It is capable, however, ol going
beyond them, allowing the law to develop in a flexible way as required to meet changing pereep-
tions of justice. 1t follows from this that the traditional categories of recovery, while instructive.
are not the final determinants of whether a claim lies. In most cases. the traditional categories ol
recovery can be reconciled with the general principles enunciated in Pettkus v Becker [1980] 2
SCR 834, But new situations can arise which do not fit into an established category of recovery
but nevertheless merit recognition on the basis of the general rule™ Peel v Canade and Ontario
(1993) 98 DLR (4th) 140 (SCC). 154 185, per MacLachlin 1

195 CLO Rourke v Revenue Commissioners [1996] 2 TR 1,182 [1996] ITR 81, 100 per Keane |
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the existing unjust factors.? “Extending the law by reasoning by analogy is
as old as the common law itself . . . in the thirteenth century it was pointed out
that, il any new and unwonted circumstance shall arise then, if anything
analogous has happened before, let the case be adjudged in like manner, pro-

ceeding a similibus ad similia . . "2 As to the recognised unjust factors, “pos- *

sible instances are money paid under duress, or as a result of a mistake of fact
or law or accompaniced by a total failure of consideration™.22 A linking thread
can very casily be discerned, on the basis of which an argument by analogy in
favour of incapacity can very casily be made.

Fhe thread linking the unjust factors of duress, mistake and failure of con-
sideration is that, in all three cases, the plaintift had no real intention to enrich
the defendant, so the payment was unintended, non-consensual or involun-
eyt T

ence of cach of these three recognised causes of action is that

* In other words, the most natural process for the development of new unjust factors is the
third approach outlined at the beginning of Part 11 of McKendrick, supra, 86-88. Compare the
contemporary understanding of the principles underlying the development of new categorics of
negligence as a matter of English law (see eg Murphy v Brentwood [1991] 2 AC 398 (HL)). which,
like the principle against unjust enrichment, might be described as descriptive. The tort of negli-
gence as it is understood in those jurisdictions which still adopt the approach in the speech of
Lord Wilberforee in Anns v Merton LBC[1978] AC 728 (H1.) might be described as prescriptive,
Canada is one such jurisdiction (see eg Kamploops v Nielsen (1984) 10 DLR (4th) 641 (SCO)). It
likewise adopts a similarly preseriptive approach to the principle against unjust enrichment: sce
eg Pecl v Canada, supra, n 18. On that approach, all that would be necessary is to argue that a
new cause of action merited recognition on the basis of the general rule (or that cases of inc
pacity were such tl
A Tjuristic reason

a-
at there ought 1o be restitution unless the defendant can show that there was
for the enrichment, the fourth approach outlined at the beginning of Part 11

of McKendrick (above)); but even then, an incremental argument by analogy with the existing

categories or unjust factors could still pers

D ClI984] ILRM 173,189, per Costello J {Irish HC), citing Bracton, De Legibus, quoted
i (what is now) Cross, Precedent in sh Law, 4th ed (Oxford, 1991), 26; followed R7 v 1P
11990 T IR S45. 856 (Irish HC, Lardner J); affirmed UF JC[1991] 2 1R 330 (Irish SC); devel-
oping the Taw of nullity of marriage by accepting, by analogy with established grounds, that a
mental incapacity causing an inability to enter into and sustain a normal marital relationship
constituted a ground for nullity (as had been held in RSJ v JS/ [1982] ILRM 263 (lrish 11C,
Barrington 1) analogising that incapacity with the recognised ground of impotence). 2

=2 Dublin Corporation v Building and Allied Trades Union [1996] 1 IR 468, 483-484; [1996] 2
ILRM 547 <per Keane J. Similarly, it “is the mistake by the payer which, as in the case of
failure of consideration and compulsion, renders the enrichment of the payee unjust™ Kleimvort
Benson v Lincoln City: Council [1998] 3 WLR 1095, 11406; [1998] 4 All ER 513, S61, per Lord
Hope). Also compare the classic statement of Lord Mansficld in Moses v Macreflan (1760) 2 Burr
1005, T012: 97 1R 676, 681 the action for money had and recetved “lies for money paid by mis-
take: or upon a consideration which happens to fail; or for money got through imposition
(express.orimplied:) or extortion; or oppression; . . .".

W Jones v Waring & Gillow [1926] AC 670, 696 (the mistaken payor had “no real intention

- Lo enrich™ the defendant); David Securities v Commonwealth Bank of Australia (1992) 175
CLR 333, 378 (sume); Rogers v Louth County Council [1981] IR 265, 271; [1981] ILRM 143, 147
(moncy paid “involuntarily . . . as the result of some extortion, coercion or compulsion in the
legal sense™): Fibrosa Spolka Ackyina v Fairbairn Lawson Conthe Barbour [1943] AC 32, 61
(money paid for a consideration which has failed: there is “in such circumstances no intention to
cnrich the payee™).

ively inform that recognition.

.
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an enrichment is unjust because the plaintiff did not intend the dcl‘cn.dunl 1o
have the enrichment:2* he did not properly consent because he was npstuku.l.
or because he was compelled, or because his condition of the dciclk\.dunl S
retention was unfulfilled. In all these cases, the plaintiff can “say, in cliccl.. =l
did not mean the defendant to have this value',”"?% because, as Professor Iilrks
puts it, “my judgment was not properly exercised (or, not exercised at all) in
the matter of your getting it”.2¢ i

Where a company?? acts u/tra vires, or where a person is below the age of
majority, or is suffering from a mental incapacity, or is d.runk. such a party
has no capacity to contract,™ That incapacity might or might not h‘nvc other
consequences in other contexts:™ a company can consent 1o an infra vires
transaction, and a minor can consent to medical treatment.* but a person
who is suffering from mental incapacity cannot consent to anything,
Nevertheless, these categories of incapacity share the similuril.y that, as a mat-
ter of law, the incapax cannot consent to the contract in question. ! |]? .rus‘pcu
of such a transaction, he can say 1 did not have the capacity (or ability as a
matter of law) to exercise my judgment in this matter™. Or, he can say | coulld
not consent to the enrichment which you, the defendant, rcccwcd‘.', A mis-
taken plaintiff makes a bid for restitution based upon lh.c argument in princi-
ple that the mistake meant that he could not be said pr_opurly to hu\"c
consented to the defendant’s enrichment: “T was mistaken, | (11.(1 not consent™.
The plaintiff suffering an incapacity makes a bid for restitution based upon
the argument in principle that the incapacity meant lhul. he could not have
consented at all to the defendant’s enrichment: 1 am an incapax, I could not
consent”. Where in mistake the essence of the plea therefore is *I did not

S Kleimwort Benson v Lincoln City Cotncil [1998] 3 WLR 1095, 1|4(v,|\‘)‘)x|tt :'\H L;R 51 1;7(;1
(111, per Lord Hope. Cf Bangue Financiére de la Cité v Pare ( Battersea) Lid [1998] 2 WLR 475,
4R8: [1998] 1 All ER 737,750, per Lord Clyde. :

Ay l[!irk».l and Chambers, Restitution Rescarch Resource, 2nd cd‘(M:uMlchl Press, 1997), 2

20 Birks, An Introduction to the Law of Restitution (rev ed, ()xAInnL 1989), 140.

27 Or other legal person whose capacity is defined by a constituent document, ¢g a statutory

orporation. . i)
# 1 GHETreitel, The Law of Contract, 9th ed (Stevens / Sweet & Maxwell, London, 1995), (here
alter “Treitel™), ch 13, i /

Iy determining the capacity of a person whose act is in question, regard must hﬁ h.\(d (;» l!]v:_)
precise nature of the transaction involved™: GH Fridman "ML:nl:xl !HL‘HmpCM‘!I()’. (196 1';* i
LOR 502, 506; ¢/ 519. And see Re Beaney [1978] 1 WLR 770 (ChD: Nourse QC): Scort v Wise

1986] 2 NZLR 484 (NZ CA). il .

: A '1I'|'ci(c| 497; Kennedy and Grubb, Medical Law: Textwith Materials, 2nd ed (Butterworths,
London, 1994), 104 149, 252-276; Tomkin and Hanafin, frish Medical Law (Round Hall:
Dubtin, 1995), ch 3. . ] s p

Y Subject to the discussion infra. in text with and in nn 67, 226 229 in the context fjl minors
gifts, such a party also cannot consent to the making of gll'l.xi Where the incapacity ul!gclﬁ gifts.
that similarity is sufficient to treat these categories together for the purposes r?l}lclcrn\lnm]' the
consequences of the inability of such parties to consent to the making of the pift.
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consent”, with incapacity it is *I could not consent”, Incapacity is thus seen to
be a fortiori from mistake,?

Conscquently, at a high level of abstraction, we can say that an enrichment
will be unjustif the plaintiff did not have the capacity Lo exercise his judg-
ment, or did not properly exercise it, or did not exercise it at all, in the matter
of the defendant’s enrichment. One step below this level of generality, there
are various identifiably different versions of this same bid for restitution: (a)
“Ldid not know™, (b) I could not know™, (¢) *I was mistaken™, (d) 1 was
compelled™ " and so on,

In sum. if the unjust factors™ are based upon impairment of consent, logic
dictates that they ought to include the ultimate impairment of consent: inca-
pacity. where the law provides that the incapax cannot consent. This path is
not entirely novel: much of it has already been travelled by Dr Chambers,
who argues that in “cases of ignorance, the plaintifT has no intention to ben-
efit the recipient because he or she is unaware of the transfer. There is a simi-
lar absence of intention to benelit the recipient when the provider lacks the
legal or mental capacity to consent to the transfer™.3s For him, in such cases,
the plaintiff's consent is absent as opposed to vitiated ¢ and plaintiffs “in the
former category do not intend to benefit the recipients at all”.3?

“ Indeed. iUis « fortiori from mistake in much the same way as Professor Birks argues that
1gnorance 1s « fortiori from mistake (sce cg Birks, Introduction, 142; of Burrows The Law of
Restitution (Butterworths, London, 1993), 139) and O'Dell, “Restitution™ in Byrne and Binchy
@ds), Amnnal Review of rish Law 1997 (Round Hall Sweet & Maxwell, Dublin, 1998) 607,
625-646: but these views have not met with universal favour (eg Goff and Jones, The Law of
Restitution, 4th ed (Sweet & Maxwell, London, 1998), 175-176). Though the arguments in rela-
ton to ignorance and incapacity are similar, nevertheless, they stand or fall independently.

Y This paragraph reworks Birks, Introduction, 140, to include incapacity (based upon the
claim of the incapax that *1 could not know™) in his classic statement of unjust factors based
upon impaired consent. Following that lead, the text might continue: “(e) 'I was unequal’,

- eeneral principles of safety in classification suggest that the possibility should at least be
admitted that a sixth miscellancous category might be needed.” ¥

Y Oratleast that family of unjust factors based upon impairment of consent. I leave aside for
present purposes the families of unjust factors based upon unconscientious receipt or policy (on
this division and these families, see Birks. Introduction, 140, 219, 265, 294, where this division is
mmplicit: Birks and Chambers, 23, where it is explicit), though the issue of policy motivated resti-
tution does surtace in the discussion ol policy infra, in Part VI, esp text with and in nn 261 265

R Chambers, Resulting Trusts (Oxford. 1996) (hereafter “Chambers™), 23. 1is overall the-
SIS is that resulting trusts are restitutionary since they respond to the impairment of the plaintifi*s
consent. that s, they are based upon the unjust factors of the law of itution, His arpument in
this content is that incapacity is one such unjust factor; see Chambers, 27, 118-125. Each
argumentas independent of the other, so that, if this argument about incapacity does not succeed.
that will not impugn the general argument as to the restitutionary nature of’ resulting trusts (¢f
Chambers. 112): and vice versa.

 Chambers. 11113, There are traces of this argument in Birks, Introduction, 310: in Birks.
“No Consideration: Restitution After Void Contracts™ (1993) 23 UWALR 195, 207, 223: and in
Burrows, 322: “the closest analogy to incapacity should lic with mistake and ignorancel,] for the
plaintifl who lacks capacity does not truly intend to benefit the defendant™. Sce also Virgo
Principles of the Law of Restitution (OUP, 1999) (hereafter: Virgo Principles), ch 13,

VIbid NV I the Restinution Rescarch Resource, 2, Birks and Chambers demonstrate (hat
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Thus. the argument from the principle against unjust enrichment in favour
of ix;&upalcily as an unjust factor is strong. One family of unjust factors is
based upon impairment of consent - the plaintiff’s consent being impaired. he
did not consent to the enrichment of the defendant, who must therefore make
restitution. Incapacity means that the plaintiff could not consent: it is there-
fore the strongest form of impairment: the plaintifl  who, by virtue of the
incapacity, was unable to consent - did not consent to the defendant’s enrich-
ment, and the defendant must therefore make restitution. In principle, there-
fore, incapacity must be admitted as an unjust factor.

I, PREPARING THE GROUND FOR THE ARGUMENT FROM
PRECEDENT

1. Introduction

The argument so far has been that, as a matter of principle. the very incapac-
ity itself is an unjust factor justifying restitution. The next Part is concerned
with those cases in which judicial statements to that effect are to be found. or
from which such an assumption might fairly be inferred. However. prior to
that analysis of the authoritics, and to provide the proper location for it. four
important preliminary matters must be clarified. First, when a contract goes
off, there are two enquirics: the first goes to the validity of the impugned
transaction; the second goes to whether restitution follows: the focus of the
present analysis is upon the second of those enquirics. Second. the rc]‘cvunl
disability will render the contract void in some cases. voidable in others: in the
context of some void contracts and most voidable contracts, courts have con-
ducted the restitutionary enquiry under the rubric of restitutio in integrum.
which should obscure neither the need to identify the relevant unjust factor in
those cases nor the fact that it turns out to be incapacity. Third, some care is
needed when approaching the cases on incapacity as an unjust factor allow-
ing restitution in the context of gifts. Fourth, there has been much subsequent
xl;\(nlm'y reform of the contexts of many of the cases in the next Part: that

reform is sketehed so that icis clear that the authorities are dealt with in that

one family of unjust factors - the one under discussion here encompasses uniu_\l X'ucm.r: w l_mh
all “entitle the plaintiff to say, in effect *I did not mean the defendant to !mvc this v;xlug . They
further subdivide that family into segments: no intention. vitiated intention and qualified inten-
tion (which Dr Chambers elsewhere describes as “an order which roughly corresponds to a “slid-
ing scale™ of defective intention .. . (Chambers, 113)). Mistake and duress are L‘KZ‘HH[\'L‘\ of
vitiated intention, and failure of consideration is the main example of qualified intention. As 1o
no intention, the overarching claim of **I didn’t mean it" is true because the p\;unlin"l “had no
intent at all that value should pass from him to the defendant™ (p 3). Ignorance. if it exists. is
plainly one unjust factor in that category: incapacity. if it exists, must surcly be another
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section not on the ba
the be

that they state the current law on their facts, but on
is that what they have to say or imply or disclose on restitution is still
relevant in contexts and juridisctions where there has not been similar or any
statutory reform.

2. Separating the contract and restitution enquirics

There is an important structural separation between determining the validity
of a contract and determining appropriate remedial responses where the con-
tract is invalid. For example, when the doctrine of frustration says that a con-
tract has been discharged, and the rules on failure of consideration say that
there may consequently be restitution, ™ it is quite clear that there are two sep-
arate doctrines in play: frustation in the law of contract, and failure of con-
sideration in the law of restitution for unjust enrichment. That separation
makes it clear that, when a contract goes off and restitution follows, there are
two separate enquiries: first, whether the contract is invalid, and second,
whether restitution follows (by the application of the four enquiries). The
implications of the swaps litigation are many, but this separation is a pre-
cminent lesson of that litigation and the enormous torrent of commentary
upon it. In rejecting absence of contract as an unjust factor, the commenta-
tors*” have made it clear that the absence of the contract may be the occasion
for restitution, but it is not the ground for restitution. Thus, when a contract
goes off - for any reason of contract law, company law, public law, equity,
:1'ml so on  there is then the occasion for possible restitution by the applica-
tion of the four enquiries mandated by the principle against unjust enrich-
ment.
In the context of incapacity, this separation must be insisted upon, as it
often has been. ™ even if it has more often been missed. Thus, when a contract
:“ /‘\\ in Fibrosa v Fairbairn [1943] AC 32 (HL); on the present law, see infra, nn 88 89,
See, especially, Birks “No Consideration: Restitution After Void Contracts™ (1993) 23
UWALR 195 and. supra, ch 4 McKendrick: though ¢f the views of Professor Sir Guenter Treitel
infra, n 106 below, '

0 Qee o g s sontextol ah i e Steh
See, for example, in the context of an avoided minor’s contract, Steinherg v Scala ( Leeds)

Lid [1923] 2 Ch 452 think the argument for the respondent has rather proceeded upon the
assumption that the question whether she can rescind and the question whether she can recover
h.cr money back are the same. They are nwo quite different questions . . . ibid, 458, per Lord
Sterndale MR (emphasis added), citing Ex p Taylor (1856) 8 DeGM&G 254, 257-258; 44 ER
F 3RY. per Turner LI and followed in Fannon v Dobranski (1970) 73 WWR 371, 373 p;'r Belzil
DC). CF Phillips v Greater Ottawa Development Co (1916) 38 OLR 315 (Ont CA; 317, per
Meredith CICP. In Steinberg, the Court of Appeal held that a minor who had bough; }mi;l for
and reecived shares, could rescind the contract of purchase, and would not therefore lm‘hnlvlc on
Tuture calls on the shares (this was the first enquiry: holding that the contract had been rescinded)
but. having received and had the benefit of the shares, consideration had not wholly failed and
she could not recover the purchase price (this was the second enquiry: holding that restitution did
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voes off by virtue of the doctrine of ultra vires or other relevant legal disabil-
ity, that is the relevant contract doctrine at work. When restitution follows,
that is because the four enquries of the principle against unjust enrichment
especially the test for an unjust factor - are independently satisfied. In the
swaps saga, this was crystal clear, since the contract and restitution enquiries
were undertaken in separate cases: Hazell*! decided that the contracts were
invalid: Westdeutsche®® decided that restitution could in principle follow. But,
cven where the two issues fall to be decided in the same case. the separation
(between the reason why the contract goes off and the consequent ground for
restitution) ought to be maintained.

In Hart v O'Connor a vendor™ of property, who was of unsound mind at
the time when he purported to enter into the contract of sale. argued that the
contract was invalid both at law, for the incapacity, and in cquity, by reason
of unconscionability. The Privy Council rejected both arguments. On the
incapacity argument*s Lord Brightman made it clear that for the plaintiff
incapax 1o set aside the contract, he must demonstrate not only his incapac-
ity, but also that the defendant purchaser knew of it *¢ and not merely that the
e in Hart v O'Connor was

transaction was unfair.*”? Like Hazell, the i
whether the relevant contract was valid. It is therefore. a case on the first

not follow) . On such failure of consideration, ¢f the cases cited infra. in nn S6, 112,142,145, 156
and 216 225. See generally Meier, infra. ch 6, pp. 187 193,

N Hazell v Hammersmith and Fulham LBC [1992] 2 AC 1 (H1L).

42 Ahd other subsequent swaps cases.

AV [1985] AC 1000 (PC).

1 More preciscly, the property was an estate farmed by thr
the subject matter of a testamentary settlement, of which one of the brothers was sole trustee. He
sold (he farm to a neighbour. The plaintiffs (one of the vendor's brothers.and two of that
brother's sons) were the vendor's successors as trustee

% On the unconscionability argument, ¢f Grealish v Murphy [1946] TR 35 (Irish HC, Gavan
Dufly Jy: Blomley v Ryan (1956) 99 CLR 362 (HHCA).

16 The plaintiff must prove that the defendant “knew of or ought to have appreciated such
incapacity™: [1985] AC 1000, 1014, per Lord Brightman. ¢/ Elliot v Ince (1857) 7 DeGM&G 475,
AR7 488: 44 ER 186, 191 192, per Cranworth LC; Hassard v Smith (1872) 6 IR Fq 429,433 435,
per Chatterton V-Ci Imperial Loan Co v Stone [1892) 1 QB 599 (CAY: Gibbons v Wright (1954) 91
CLR 423, 440 444 (HCA)Y; MeCrystal v O'Kane [1986] N1 123, 133, per Murray 1 (N1 ChD);
Nichols v Jessup [1986] | NZLR 226 (NZ.CA); Nicholls v Jessup (No 2 [1986] | NZLR 237 (1,
Prichard J) (agreement to grant mutual rights of way set aside): Hill v Cheveon [1993] 2 WWR
545 (Man CA). On the facts before the Privy Councilin Hart v O'Comnor. the purchaser had not
known of the vendor's disability, and so the vendor could not rescind the contract.

47 Qverruling on this point the carlier New Zealand case of Archer v Curler [1980] 1 NZLR
386. On whether this aspect of fart v O'Connor is correct, sce Hudson “Mental Incapacity
Revisited™ [1986] Conv 178: on the issuc of the sontractual consequences of mental incapacity
penerally, see also Hudson “Some Problems of Mental Incapacity in the Law of Contract and
Property™ (1961) 25 Conv (ns) 319: Fridman “Mental Incompetency™ (1963) 79 LOR SO2 (Pitrt
1): Matthews “Contracts for Necessaries and Mental Incapacity™ (1982) 33 NILQ 14K; Hudson
“Mental Incapacity in the Law of Contract and Property”™ [1984] Conv 32

clderly brothers. The estate was
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enquiry.™ In such cases, on the enquiry as (o the validity of the contract,
many matters are balanced; in particular, the pull against validity on the
ground of incapacity is balanced by the pullin favour of validity on the basis
of the general policy in contract to keep parties to apparent bargains." This
general policy may be supplemented by context-specific policies: thus. in the
context of mental incapacity, the general contract policy of keeping partics to
apparent bargains may be supplemented by the specific policy of not infantil-

ising the elderly. Both such policies pull in the same direction, in favour of
upholding the contract. There is, therefore, a tension between incapacity on

the one hand pulling against the validity of the contract, and the countervail-

ing policies on the other pulling in favour of its validity. This tension is often

resolved by rules such as that in Harr v O'Connor which require that a plain-

tiff incapax demonstrate not only the incapacity, but also that the defendant

knew ol it, since such knowledge is regarded as sufficient to displace the poli-

cies pulling in favour of the validity of the contract.5! In these cases, the

knowledge requirement is an element of the law of contract 2 allowing a *
defendant to maintain the validity of a contract upon which he had relied

without knowledge of the plaintiff’s incapacity. Given the many policies in

play. it is. therefore, perfectly rational for the law of contract to require fac-

tors other than incapacity also to be demonstrated before a contract will be

held to be invalid.

™ Itis not. therefore, o case on the subsequent enquiry as to whether, if the contract was indeed
mvalid on the basis of the test stated in it, there could be restitution. The two separate questions
were obvious in the shape of the case in the New Zealand courts: they held first that the contract
could besetaside (Hare v O Comnor [1983]NZLR 280 (CA)) and then second. ina subsequent case,
that upon that rescission, the plaintiff had to make counter-restitution to the defendant for (he
value of the improvements made by the defendant to the farm (O'Comnor v Hart [1984] | NZI.R
754(CAY). The Privy Council reversed on the firstissue so the second no longer arose.

" See eg Scorr v 1Wive [T986] 2 NZ LR 484 (NZ CA). 492 493, per Somers J. Thus, for Burrows,
107, the courts are unwilling “to allow an sseape from a contract [on the grounds of mistake in
contract]. thereby disappointing bargained-for expectations™. Again, for Palmer, such a mistake
“must be basic enough to overcome the pressures favouring finality of contract™: Mistake and
Unjust Enrichment (Ohio State UP, 1962; reprinted Hein, NY, 1993): 28, Consequently,
Cheshire, Fifootand Furmston, The Law of Contract, 13th ed (Butterworths, London, 1996),235
argue that the “narrow scope allowed to mistake [in the law of contract] . . . is a fact not only to
be naticed but welcomed™, Nolan, “The Classical Legacy and Modern English Contract Law™
(1996) 59 MLR 603 likewise argues that the law of contract keeps relatively narrow those doc-
trines which invalidate contracts so as to protect the reliance (pp 604 605) of the other party
upon the contract, often doing so by means of “fault” requirements (eg p 610; ¢f Smith [1996]
RLR 261,262 263).

* See eg Birks and Chin, “On The Nature of Undue Influence™, ch 3 of Beatson and
Friedmann (eds). Good Faith and Fault in Contract Law (Oxford, 1995) 57, 91.

! This supplies an example of *fault” for Nolan's argument in n 49 above. Furthermore, the
position is similar in those jurisdictions which, unlike the UK, have not fully abolished the u/irg
vires rule in company law, but which instead still retain rules to the effect that an outsider who
does not have actual know ledge of the company's incapacity can enforce the u/tra vires contract;
on these provisions, see infra, Part 111 ().

> And thercefore not of the law of restitution of unjust enrichment.,
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That knowledge requirement is merely an example of the kinds of mullg;rs’
relevant on the first enquiry as to the validity of the contract. The reasons for
the invalidity of the contract can vary from disability to L“\llhlh.()’i lhusvlhc
principles of invalidity of contracts may be different in cases of u//.ru vires.
minority, and mental incapacity,** according to the substantive requirements
of the :;ru;: of the law which invalidates the contract (for example, contract
law, company law, public law, cquity. and so on), arcas where any relevant
principle of common law is often altered by various layers of statutory
reform. All of thi
availability of restitution. o

On that subsequent enquiry whether there can be a cause of action for resti-
tution of an unjust enrichment, the argument in principle set out :}h\()\'c nl](.m\
the plaintiff to rely upon the incapacity as the unjust factor ]uxlllym:u rcxfnu-
tion, on the basis that the plaintiff could not consent to the transfer of the
enrichmentin question. On the first phase of the enquiry. to have lln.c L'rmlr;.xcl
declared invalid, the plaintiff must demonstrate both the relevant incapacity
and any other substantive factors which the law might require  such as .lhc
defendant’s knowledge of the incapacity. On the second phase of the enquiry.
Lo obtain restitution, the plaintiff merely has to demonstrate that the inca-

is of no direet™ relevance on the second enquiry as to the

pacity precluded consent to the enrichment. The focus of the prc..xcnl ;nm.l_\'xf\‘
is solely upon the second of those enquiries. and upon whether IHL‘:IPZICIII)’ is
an unjust factor which so justifies restitution. Consequently, the analysis of
the cases conducted in Part IV below concentrates only on those dicta and
holdings which are relevant to the second — restitution  enquiry.

Though the majority view is that the principles of mental incapacity Ap[\\%\ “I\,“A‘” thf' con-
textof mtoxication: Burrows, 3280 Fridman, Restitueion, 2nd ed (Ontario. 1992), 175 176: Golt
& Jones, 6370 Maddaugh and McCamus, The Lavw of Restinution (Ontario, I‘)‘)fn ”IL’IF.IHL‘I
“Maddaugh & McCamus®™), 344; Matthews (1982) 33 NILO 148, 14%: Treitel, 515 |Y] " /I/’l_lyr' v
MeCooey [1976 19771 TLRM 72 (Irish HC), 80, Gannon J, on an application by ll}c pT.unn ;u.
specific performance of a contract for the sale of a public h(vufc resisted by the d‘j!und'm‘l on (”u
prounds of his intoxication, held that the onus was on the defendant to prove that he \.w\ \l.l i
ciently intoxicated as to be incapable and that this \\us»knu\\n to the |u\;\|n|“r| at the [I‘ll\‘Lvtl‘/
MeCrvstal v O'Kane [1986] N1 123), which burden Ihudu!cnd:vl.]( failed on the facts to (‘ITLh‘H_LLV
On the testas stated, of Hart v O'Connor [TORS] AC 1000 (PC). See also /{1//': Tavs /(uu/\» v Selnvar Iv
[T99S] TLRAS2(CA). plaintitt illiterate and unfamiliar with English - fuled to satisfy the € fmllll
thaat he did not understand puarantees signed by him: h“,‘ such matiers were not to be c(|\m|uv
with mental incapacity and intoxication: ihid, 453 per Millett 1LJ: compare his reasons IU}hU\L
given in Gibbons v Wright (1954) 91 CLR 423 (HCA), 440 444). Finally, one party’s |nlu~<‘1u_u(u‘|:|
could make it unconscionable for the other to enforee the contract: Blomely v Ryan (1956) 99

3 o .
¢ I:I‘{ I\.‘/I(w(:((u] fl(L:L{}l)l:&!lC]y. they are of no direct relevant to (hcvk]uc\lmn of the availability of an
unjust factor, though they may shape a policy bar (on wh.xch see infra. 1ext with u‘n_(_l in T”
267 269) or other defence. Thus, for example, the d‘clcndunl s knowledge of the plaintiff's mcllx-.
pacity - far from being irrelevant in the law of restitution, may be crucial a an Flcmcnl of the
defences of change of position, hona fide purchase, and good faith exchange. See infia, text with
and in nn 69 75,
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Insummary, then, if there is one lesson from the swaps saga. it is that when a
contract goes off, there are two enquiries: the first gocs to the validity of the
impugned transaction; the second goes to whether restitution follows. The focus
of the present analysis is upon the second of those enquiries, and upon whether,
on that enquiry. incapacity is an unjust factor which justifies restitution.

3. Void and voidable contracts

The second important preliminary point arises from the fact (hat in some
cases the disability will render the prior transaction void, in some cases merely
voidable, Where a contract is void, a plaintiff sceking restitution must simply
satisly the four essential enquiries premised upon the principle against unjust
enrichment, including of course the unjust factor enquiry.5s And though there
are many cases in which the judges have conducted this enquiry solely by rel-
erence to whether there has been astotal failure of consideration, nonetheless.
in some, the issuc of restitution simply for the incapacity was contemplated.
In other cases, the availability of restitution to the plaintiff incapax was
assumed, and the courts conducted an enquiry as to whether there might be
restitutio in integrum by counter-restitution from the plaintiff incapax to the
defendant. rather than an enquiry into failure of consideration. 6

The issue of restitutio in integrun also aris

s in cases where the contracts are
not void but voidable. Where they are voidable, and thus liable to be set aside
unless there is o bar (o rescission, a similar restitutionary enquiry scems to be
conducted under the rubric of the question whether restiturio in integrum is
possible. and whilst most of the attention is concentrated in such cases upon
whether the plaintiff can make counter-restitution and thus bring about

* The doctrine which removes the contract may bear no connection with the unjust factor
which ultimately justifies the restitution: for example the contract might be discharged by frus-
tration, and the unjust factor might be failure of consideration, Or the same facts may both
remove the contract and then go on o justify restitution, as where mistake in contract renders it
void, and mistake in restitution justifies restitution (where the tests in contract and restitution are
different). Thus, here, the contract might be invalid for incapacity, and the ground for restitution
might be any of those canvassed by Professor McKendrick, supra, ch 4: mistake, failure of con-
sideration, absence of consideration (if it exists) and incapacity.

* 1emay be that the function served by this restitutio in integrum analysis and the requirement
that failure of consideration be total in the context of void contracts is the same, so that recent
suggestions elsewhere (g McKendrick, “Total Failure of Consideration and Counter-
Restitution™ in Birks (ed), Lavndering and Tracing (Oxford, 1995), 217: Birks, “Failure of
Consideration™ in Rose (ed), Consensus ad Idem (Sweet & Maxwell, London, 1996), 179) that
they be rationalised into a single requirement of counter-restitution as a pre-condition for resti-
tution ought also to be hearkened to here. In this regard, consider the Canadian authorities dis-
cussed below text to nn 142-163, and note the remarkable Everett v Wilkins (1874) 29 LT 846,
which held that there was a total failure of consideration, but made restitution to the minor of
money paid to the defendant subject to counter-restitution by the minor to the defendant of
almost one sixth of the amount claimed for the ancilliary receipt of board and lodgings.
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restitutio in integrum.®’ nonetheless, a plaintiff who ,\cx.‘l\.\ rc.\lll.u.linn IInnL!gh
rescission ™ must in that context satisfy the four essential enquiries. including
of course the unjust factor enquiry. :

In many of these cases — whether on void or on vmdah!c.cumrucls where
the analysis proceeds quickly to the issuc of restitutio in ‘m/(;g'rz.un. .1} .xccm]s
clear that the incapacity itself is what the judges h‘;l.\/C in mind to ._|us(V|Iy hold
ing the contract void or setting it aside and conducting the zm;}lym of Mw»{hujl
ru:‘ri/ulin in integrunt is possible. The focus of lh§ :muiyx‘lis' of the restitutio IIZ
integrun authorities conducted in Part 1V below |\ lhcrc.h)r.c. lo.(‘lcm()mlrvutu
thui (hose cases fairly bear the inference that the incapacity itselfis the unjust
factor which the judges have in mind to justify restitution.

4. Incapacity and gifts

The third important point preliminary to the unulysix“o!' the éll]l|1<)rlllcﬁ Zfl'l\'cs
in cases where the incapax secks restitution of benefits Ir:.lniicrrcq pL)xrsu;ml
{0 a non-contractual transfer, such as a gift. On the analysis so [ur in Part I:I:
the incapacity — with other factors - has, on the contract enquiry. .I}L\d the
effect of invalidating the contract; it then has had the subsequent cilgcl.vnn
the restitution enquiry, of allowing restitution. On that SL'leL‘L[LIC!H r.c.\'l‘llulmn
enquiry, according to the analysis in Part 1 .'xho'vc: .l?m incapacity itself Tn‘
its own and without more  mcans that the plaintiff could not chncn‘l. l-u
defendant’s enrichment is unjust, and the p\:\imil'fcup lmxc I'L‘\:lllllll(lnl it “TI_
lows that in the case of a non-contractual transfer in effeet, in the case of a
gift - the incapacity itself is cnough to justify restitution.™ g

L There is authority that an incapax may recover back such a gift. For
example, in jurisdictions where the w/tra vires doctrine at company 'h‘n' not
been abolished ®” on one view of the law, a company cannot make a ‘mulz‘/-
itous disposition of company assets:®! thus, il a gift is not to the company’s

7 The point in the previous footnote about restitutio in integrun the context of void con-
tracts applies also here to restitutio in integrum in the context of und.nhl: u:;:lh;(()\; -
% On restitution through rescission, see generally, Burrows, ,}I 35 .‘I‘() l‘{‘l‘l 1“\N,||; i
Carter, ¢h 13 McMeel, Casebook on Restitution (Blackstone 7! TESS, I)J.)(,( 1+ Nahan,
“l(csu‘\‘siun: A Case for Rejecting the Classical Model 27 (1997) 27 lJW/\[,If ‘.) h T
5 Subject to fulfilling the terms of the other three enquiries: in particular, subje
fourth: defences. ' et
6 On which see infra, Part 1 (5) X . ~
o Eg Murray, “Gratuitous Dispositions of Company /\ss_cl\ (1990) 12 [?UL# ;nl\).“;“»:
I’rcnm:c Reform of the Ultra Vires Rule (DTI, 1986), ch VI ()I‘ (.;UIII'\C};”]L; n(l;_]u: :i"l}‘;rtg.n\
y i 4 chari C ¢ anies have as one of their objects the ma g
pany may so permit - many charitable companie ¢ bice] T o
I in}\vhic)?\ cn,,:c. the statement in the text is mupp]\cilhk} Uw objects of a mmp(lvny d(‘\ vll)nl‘ :t,i:
{0 be commercial; they can be charitable or philanthropic; xpdccd. they can be wh"nu/‘u‘ he i
inal corporators wish, provided that they are legal. Nor is there any reason why a company
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benefit.® itis gratuitous and w/tra vires, and may be recovered back.%* This
restitution is often achieved by means of statutory provisions dealing with
directors” “misfeasance™ ' However, itis clear that such seetions presuppose
an existing cause of action,*® and merely provide a summary and efficient
mechanism to vindicate that subsisting cause of action which might otherwise
have been enforeed by the ordinary procedure of the courts,6¢ Though there

should not partwith its funds gratuitously or for non-commereial reasons it to do so is within its
declared objeets™ Re Horslev & Weight [1982) 1 Ch 443 (CA) . 450, per Buckley L1, And in the
VIS, such piftsare mvalid only i they are not within reasonable limits as to both amonnt and pur-
posessee e Smith v Barlow (1953) 98 A2d S81 (SCUNDY affed (1953) M6 US 861; Theodora
Holding Corp v Henderson (1969) 257 A2d 398 (Del).

Hutton v West Cork Railway Co (1883) 23 ChID 654 (C AN Re Lee Belrens [1932] 2 Ch 46
(Eve D) Parke v Daily News [1962] 1 Ch 927 (Plowman 1) (the effect of which on its facts wis
reversed in England by the Companies Act 1985, ss 309 and 719). In such ¢ es, the question of
benefitis treated as determinative of vires: that is, if the company gains a benefit, it has the vires
to makea piltzifitdoes not gain a benefit, then it does not have the vires to make a gift. However,
1 has been arpued that what was properly in issuc in such cases was not so much a question of
viresas one ol the protection of minorities from abuse of power or breach of directors® dutics (sce
g Re Halr Garage [1982] 3 Al ER 1016, 1029-1030, 1035, per Oliver J: Rolled Steel Products
Holdings Lid v BSC[1982) Ch 478,497 498, per Vinelott J; [1986] Ch 246, 286289, per Slade
302304, per Browne-Wilkinson LJ) and that a test of benefit to the company should not there-
fore have been determinative of vires (see eg Re Horsley & Weight [1982) 1 Ch 442 (CA), 450 452,
per Buckley LI In those jurisdictions in which this issue has not been foreclosed by the statu-
tory reform outlined in Part 11 (5) below, such views may prevail. Until they do, however, the
cases stand as examples of whtra vires gifts. And it may be instructive to note that the Irish
Supreme Court has recently taken the former line rather than the latter: Re Greendale
Developmenis Lid ¢ No 27 [1998] 1 IR § (Irish SC), 20 21, per Keane I,

U B lmternational Sales v Marens [1982] 3 AILER SS1(QBD, Lawson J); Re Frederick iy
[T991] TLRM 582,591 592: (1988 1993] 4 ITR 247, 256 (HC, Lardner J), varied [1994] I ILRM
IRT 1988 1993] 4 ITR 238 (SC): see infia, Part 1V (3).

“1 Egahe Insolveney Act 1986, s 212: see eg Re Halr Garage [1982] 3 AILER 1016 (ChD, Oliver
I (some direetor's remuneration in reality an idtra vires gratuitous disposition of capital dressed
up s remuneration: claim based on the Companies Act 1948, s 333 suceessiul to that extent); Re
Horsley & Weight [1982] 3 AILER 1045 (CA) (pension payments intra vires; claim based on same
section unsuccessful): Re Greendale Developments Ltd [1998] 1 IR 8 (Irish SC) (claim based upon
the Companies Act 1963, 5 298(2). (as substituted by the Companies Act 1990, s142) successful).
Such summary mechanisms can only be employed against present or former directors, so that
actions against other recipients not interested in the management of the company proceed in the
ordinary way

“ Coventyand Dixon’s Case (1880) 14 ChD 660, 670, per James LI, 673, per Bramwell 1.J;
Cavendish-Bentich v Fenn (1887) 12 AC 652 (111.), 661, per Lord Herschell, 669, per Lord
Macnaghten (Companies Act (862, s 165); Re David Ireland & Co [190S]) 1 IR 133, 142, per
Walker LI LR per Holmes LI tsame); Re Irish Provident Assurance Co [1913] IR 352,373 37§,
378, per Cherry L), Holmes L concurring (Companies (Consolidation) Act 1908, s 215): Re B
Johnson & Co ( Builders ) Lid [1955] Ch 634, 648, per Evershed MR (Companics Act 1948, s 333);
Re Greendale Developments Lid [1998] 11R 8 (Irish SC), 25, per Keane J (Companies Act 1963,
5 298(2) (as substituted by Companies Act 1990, s142)).

At therefore, still necessary to identify the relevant basis for the action in restitution being
conducted on foot of that statutory mechanism, and that examination is conducted below. text
with and in nn 171 1820 m respect of Re Irish Provident Assurance Co and, text with and in nn
201 202m in respect of Re Greendale Developments Lid.” s not to say that incapacity is the
only cause of action vindicated by means of such sections (plainly, it is not, many of the cases in
the previous footnote are examples of claims based upon the errant director’s breach of trust or
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are many causes of action vindicated by means of such‘\'ccliwns. 1]}\c cuscs
cslz\hlish’llml one of them is an action for restitution 0! an u//.m \’/N'\"%Ill.
Again, gifts by minors®” and by those suffering the disability of mfunny Ll
in\lnxicu(ion may also be recovered. On the approach developed n.].l’ur} I1.
once itis determined that the giftis w/tra vires or that the incup:lx. su(ls‘rx from
the relevant disability, that is sufficient for incapacity as an lvm]u&'l factor to
justify restitution. The unjust factor as the cnu.xcv(.»l' action in restitution is
complete simply on the ground of the incapacity. lhc.rc Is no room o uppl'\.
(he contract cases by analogy and require that the defendant have known of
the plaintilf’s incapacity. The contrary never seems to have been ;mcll'cd in
the cases on the recovery of gifts wltra vires companies: and the rule l:. Ih‘u
same in the context of mental incapacity. For example, in Scorr v Wise
Somers J in the New Zealand Court of Appeal held that, whilst the km».wlcdgu
requirement fulfilled important contractual polilcics." lrrhcsc "h:n"c hlllgt or
nothing to do with the case of voluntary transactions™ " 5o that in the con-
text of restitution of gifts on the grounds of incapacity. once that mgpuuly
was made out, it was not necessary to demonstrate further that ll_w.dclc‘ndum
s incapacity.”” On the facts, a plaintiff suffering from a

knew of the plainti
of fiduciary duty ). the claim is merely that incapacity is one of many causes ofaction vindicated
by means of such sections. i ‘ !
o7 Atleastas amatter of Trish law: “Gifts made by infantsare . voidable : Llovd v Sullivan (6
Mareh 1981) Unreported (lrish High Court), Transeript, 3, per MeWilliam ] See the | j|\\ I{gluzm
Commission. Report on Minors” Contracts (LRC. Dublin, 19 29, English law 1\(“4?1 clearont Ins
soint: Burrows records the view of the Latey Committee that there s “no |CL'EI|>IC\IKI\_U(|(\ upon the
Imwui’ut'xm'nnlx to make a gift..." (Burrows, 325 326, citing Report of the € ommitice on the "‘ww
Er/ Majority (Cmnd 3342, 1967)98) butis critical of it: “If correct. thisis surprising (Rurr_a_m\_ 326;
\ml penerally ibid, 326 327,328 and note “all gifts ... made by infants AH'L'\()](l;Ith . ‘(,//vlru/r\
v It ;'uv/m 1954)91 CLR 423 (HCA). 447 citing Zowch d Abbott v Parsons (1765) 3 |¥I}H 1794, 1@ ]:
97 ER 1103, 1109: 10 similar effect, though less clear. sub nom Lo Iy Parsons ( I'{lv)) | lilug.k ,'\v |
577:96 ER 332, 333: but the Gibhons v Wright reading of that case in turn is doubtful hu:mguy.m
iml‘\cml]mr ited infra.innn 227 228, Scealso Strgeon v Starr (1911) 17 WLR 402: discussed
infra.texttonn 144 146, Inany event, ifa minor cannot recover a gift as Burrows \n_uycxlxlh;: y;‘rg-
sent English law to be, no question of restitution arises. If, however.a minor may. as in Irish )'m
and as Burrows suggests ought to be the case in English law. then the argument here suggests that
incapacity is a possible ground for that restitution. v i !
L"“I'I’huy|minll is settled for gifts by deeds in writing: Gibbons v Wright (1954) 91 CLR 423
(LAY Re Beaney [1978] 1 WLR 770 (ChD, Nourse QC) (gilt of house by deed void tor donor’s
senile Al‘CIHC!Hli\): Simpyon v Simpson [1992] 1 FLR 601 (Morritt | held that several transfers Ix{ul
been made by the husband after he had lost capacity, and that the sums therefore reverted lx;l ‘;;
estat®). Presumably, the case of a gift by delivery is a fortiori: Rourke v Halford ( l‘)\»{») 3 ‘,’“
371 (Ont SC). And a gift by a lunatic so found is absolutely void: Re Walker [1905] 1 Ch 16
(CA). ) o
9 [1986] 2 NZLR 484 (CA): followed in Boock v Dark [1991] 1 NZLR 496 (HC)z alfd (1993)
2 NZConvC 191,694 (CA) [1994] RLR §203
[1986] 2 NZLR 484,493, - o »
i I('/ Rwllh’unz'r[l‘ﬁx] 1 WLR 770 (ChD; Nourse QC) (gift of huu‘\c by deed Ynul for xhvmul s
senile dementia; semble the donee’s knowledge of the donor's state of mind was irrelevant u; llu
decision: it may be that the donee — the daughter of the donor — believed that the donor had the
requisite capacity: see [1978] 1 WLR 770, 777) N
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mental disability sought a declaration that a series of transactions entered
| mnvalid on the grounds of his incapacity. Since all of the
transactions were connected and basically contractual, the plaintiff had to
Q"hf‘_‘" that the defendant knew of his incapacity, which he failed to do ‘
|]);ll. I\v”.(j[ to say, however, that a focus on the defendant’s knowlédgc of
the DI;mmlI s incapacity is entirely absent from the law of restitution. That
requirementin contract is an element of the contra oy

mnto by him were

. ctual poli cepi ar-
tics Fo ;1.ppurcnt bargains. In restitution, the cquivalcntpp;]CiZ;zl;:cc?l?rim(:f
receipt is worked out not by denying a cause of action but hylpmvij/in y
appropriate defences: the quality of the defendant’s knowledge is rc]cv‘m’:
both to change of position” and to hona fide purchasc? (or v;)n(! l";il|1
cxclmng&"?. Thus. an incapax would have a .c:lnsc of action in |’c:ﬁ|i1ulim‘1 to
recover a gift simply by virtue of the incapacity; but the defendant’s lack of
knowlcdgc of that incapacity might help to generate one of those de‘fcr‘xccx' -
though, since it is necessary but not a sufficient clement of them, it need 110}.7‘
In summary, then, the urgumcnfdcvclopcd here justifies restitution of il.'ls
made by an incapax solely on the grounds of the incapacity; know]cdgcg(m;
the p:lrlp[' t.hc defendant of the plaintiff’s incapacity) is not‘relcvunl l; that
cause of action, though it may be relevant to defences. That matter to m;c
side. the cases on restitution of gifts in Part IV below are analysed to demon-
srate that those cases fairly bear the inference from obiter dicta and assump-
ugn thut} the incapacity itself is the unjust factor which the iudac;l»)‘wc ?n
m‘m.d.m Justity restitution. As with the contract cases, the cases ongré‘\‘li;uli on
of gllll.\‘ divide between those which hold the gift void and those whicil (rC'ltLil
as voidable. Again, in some of the cases where restitution I‘oll‘ow< a void ‘viﬁ
it seems (o have been granted simply for (he incapacity. Again \.vhcrc r s
sion Io!lmv.\ a voidable gift, the incapacity itsell seems l(; bC‘Wh'll jus
restitution through rescission where restitutio in integrum is possibic. .

L Noln, " Change of Position™ iy

RO L DA VBivks ed). Laundering and Tracing (Oxford, 1995), 135;

' Le Barker, “After Change of Position: Good Faith Exch

Res: on™n Birks (ed). Laundering an racing (Oxford ¢ alsi I
A lerin, T O: 5). 191. S
’ L ering anc cing ord, 1995), 191. Sec also O'Dx I,

X arty, and the Proper Role of Notice™ [19
i on; Haercion by T P otice™ [1997) CLJ 71.
see eg Chambers, 120: “The knowledge requirement is simply an element of the def:

rood faith exchange ., " ) SARRAET

" Thoup R T i it il & "
ol hx}:;[l/)/ t/lul‘ dg[llunmnl s lack “1’ knowledge of the plaintiff's incapacity would make that

i frde Tor the purposes of the various defences, there are i el

i B deduritis ol 3 S, there are other elements of the defences
t &i \\”MM]‘ such as asufficient consequent change of position; further, where there is [
isunlikely that there was a transaction with a third party or y
purchase ora good faith exchange., :

ange in the Modern Law of

agilt, it
anexchange necessary for a hona fide
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5. Statutory reform

Most of the cases in Part 1V below deal with restitution for incapacity in con-
texts which have scen much subscquent statutory reform. FFor example. in the
case of a company acting w/tra vires, the position at common law was that
such a contract was void;’® most statutory amendments of this position give
an outsider, who does not have notice of the incapacity or otherwise deals in
good faith with the company, a right to enforce a contract ultra vires the com-
pany; this is the position in Ireland”” and Canada,”™ and it used to be the posi-
tion in the United Kingdon? until the introduction of a more far reaching
reform which substantially abolished the w/tra vires doctrine as it affects com-
panics.8 However, HHazell®" demonstrated that the common law position
persisted for statutory corporations and local authoritics, and substantial®
statutory reform in this context has been achieved only in England by the
Local Government (Contracts) Act 1997.5%*

0 Ashbury Railway Carriage and Iron Co v Riche (1875) LR 7 HL 653,

77 See the Companies Act 1963, s 8 and the European Communities (Companies) Regulations
1973 (S1 1973 No 163). reg 6; together, they achieve much the same position as the former posi-
tion at English law cogently criticised in Prentice Reform of the Ultra Vires Rule (DT1.1986)

78 Communities Economic Development Fund v Canadian Pickles Corpn (1992) 85 DLR (dth)
88 (SCC), 110, per lacobucci J

79 Under the terms of the Companies Act 19855 35,

¥ See the Companies Act 1989, ss 108 and 110, amending the 1985 Act. In the US, such statu-
tory modification is of much longer vintage (sce Prentice, 20), and in any event, a case like
Ashbury Raihvay would be “unlikely to arise under a general “all Tawful business” purposes
clause™ (Hamilton, Cases and Materials on Corporations, 6th ed (West, St Paul, 1998), 214): on
such clauses outside the US. ef Bell Houses v Citv Wall Properties [1966] 2 QB 656 (CA)

EUI9921 2 AC T (TR see also Crédin Suisse v Allerdale BC1997) QB 306 (CA), 336 344 pe
Neill 1), 349 357, per Hobhouse LI similar conclusions as to the capacity of statutory corpora
tions have been reached in Canada (Communinies Economic Development Funed v Canadian
Pickles Corpn (1992) 85 DLR (dth) 88 (SCC))., Australia (Humphries v The Proprictors *Surfers
Palms North™ Group Titles Plan 1955 (1994) 179 CLR 59 (HCA)) and Ireland (Callinan v VI
[1994] 3 CMLR 796 (Irish 11C: Keane D Hunsgrove Developments v Meath Co Co [1994] 2
H.RM 36 (Irish 11O, Lardner 1y, Keane v aAn Bord Pleanndla [1997] 1 TR 184 (Trish HC, Murphy
Jialtd Irish SC))

¥ Though there has been some piccemeal statutory reform in - Ireland: see the Financial
Transactions of Certain Companies and Other Bodies Act 1992 (i direct response to /lazell.con
firming that certain State bodies have and always have had the power to enter into swaps trians-
actions); Netting of Financial Contracts Act 1995: [1997] RLR § 157 (allowing the enforceability
of the provisions governing the termination - and calculation of sums due upon such termina-
tion - of certain financial contracts otherwise void, voidable or unenforceable); Borrowing
Powers of Certain Bodies Act 1996 (confirming that certain State bodies have and always have
had the power to borrow by means of certain capital financing transactions).

®4 See Bamforth, supra. ch 2, Part 11 Section | of the Act provides that a statutory function
conferred upon a local authority confers power upon the authority to enter into contracts “with
another person for the provision or making available of assets or services, or both, .. for the pur-
poses of, or in connection with, the discharge the function by the local authority™. Sections 2 and
Yallow the local authority to certify any such contract to ensure that it has “effect (and be deemed
always to have had effectyasif the local authority had had power to enter into it (and had exgreised
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Again, in the case of minors, the position at common law was that some
minors” contracts were void, others were voidable® and this is still the law in
Canada (except British Columbia).® The common law was partially
amended by by the Infants® Reliel Act 1874, which still applies in Treland so
and it used to be the position in the United Kingdom until the introduction
of the more lar-reaching Minors Contracts Act 1987, which nevertheless still
contemplates the voidability of many minors’ contracts. Hence, in most com-
mon law jurisdictions, whether governed by the common law or by a statu-
tory modification of the common law rules, minority can render minors’
contracts unenforecable, Many other aspects ofincapacity remain in (his con-
textsubstantially untouched by statute.

Where there has been such Statutory amendment, its cffeet is largely to
allow enforcement of the contract, and the question of restitution (conse-
quent upon unenforceability) in those contexts does not arise. Many of the
cases in the next Part predate such statutory reform. However, although they
have been overtaken on their facts by statute, collectively they demonstrate
the commitment of the common law to incapacity as an unjust factor ground-
ing restitution. Indeed. i may be that the piecemeal statutory reform has
served to obscure the fact that this unjust factor was at least latent in the law
before such reform. The cases are therefore analysed, not because they repre-
sent the current law on their facts, but because of what they demonstrate
about the principles of restitution for incapacity.®” For example, we still read

thit power properly in-entering into i)™ (s 201). The impetus for this Actseems (o have been
provided by the fallout from Huzell notonly in the swaps cases but also in the Crédir Suisse cases
(secinfra.n 131), though only time  and litigation - will tell how effectively the Act will mee the
coneerns generated by these cases,

MUSee ey Percy, U The Present Law on Infants Contraets” (1975) S3 Can Bar Rev 1, 32 Mo
the context of minors” contracts, the term “voidable™ covers contracts valid subject to disaffir-
manee on majority, and contracts unenforeeable subject 1o ry tification on majority.

* See generally Perey. ibid: Fridman, The Law of Contract, 3rd ed (Ontario, 1994), 140 158:
Fridman. Restinuzion, 2nd ed (Ontario, 1992), 167 174; Maddaugh and McCamus, 337 340, 1
British Columbia, following the Law Reform Commission of British Columbia Report on Minors
Contraces (LRC BC, 1976) (he position was altered by the Law Reform Amendment Act 1985,
amending the Infants Act 1979, bug not to the extent of giving a minor full contractual capacity

Y Clark, Contract Law in Ireland, 4th ed (Round Hall Sweet & Maxwell, 1998), 373 388, This
I 5o despite a comprehensive reform proposal: see the Law Reform Commission, Repore on
Vinors' Contraces (LRC, Dublin, 1985), In Australia, the “common law rules as (o minors' con
tracts are, subject 1o some statutory moditication, in foree nall Australian Jurisdictions other
than New South Wales™ (Carterand Harland, Cayes and Materials on Contract Lay in Australia,
2nd ed (Butterworths, 1993), para 8.4, p 347); the statutory modifications relate to ratification
(ibid. para 8.11. p 349) and to the adoption in Tasmania and Victoria of legislation similar to the
1874 Act (ibid, para 8.14. PP 350-351); in New South Wales, the Minors (Property and
Contracts) Act 1970 substantially altered the law, but again not to the extent of giving a minor
full contractual capacity

¥ Lawyers still read Donoghue v Stevenson [1932] AC 562 (HL). In so far as its principles of a
manufacturer’s duty of care in negligence to the ultimate consumer have in many jurisdictions
been progressively refined and then substantially displaced by statute, it is no longer good law on
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context of cach individual case will then be clear:

itis simply upon the unjust
Iln‘{nryluumling restitution, 0

V. Thne ARGUMENT FOR INCAPACITY FROM PRECEDENT

L. Introduction

The argument for incapacity from the principle

of unjust enrichment set out
in Part1is to the cffeet that, as

dmatterof principle, the very incapacity itsell
means that, as a matter of law in this context, the incapax could not consent,
to the transaction, and is therefore capable 0rcnnsliluling

an unjust factor
Justifying restitution, This

argument from principle is lent some support by
precedent, by cases in which the incapax sought restitution,”! Ip some of
them, the court seemed prepared to aceept, obiter, that the incs
sufficient reason for restitution. Erom many others, it might be inferred that
the judges made that assumption, though without articulating it very clearly.
Il the cases in the first category aceept that point, or those in the |
gory fairly bear that inference, then they lend support to the argu
oped here in favour ofincapacity as an unjust factor,”
subject of this section, o

1pacity was a

atter cate-
ment devel-
* Whether they do is the

The cases are of four types. First, there are those which expressly embody
statements o the effeet that o company, having entered into an wltra vireg
contractand then transferred a benefit pursuant o it, can have restitution of
the benefit so transferred. Second are the cases in which it has been expressly

" Thus, the an 1lysis here needs not anddoes not pause (o takeany position on (e proper

mterpretation of the cases on the issue of whether any relevant contract ought to have been held
void or rescinded, Restitution s ¢ &nostic as to the reasons why the contract hag Lone off; and
that prior contraey enquiry is irrelevant (o the subsequent restitution enquiry conducted here,

"1 AS opposed 1o (he situation in most of (he well-known case law, which has to do with
enforcement of contracts against, or restitution from, the incapax: see text with n 250,

"2 Inrespect of many of the leading cases, Chambers points out that incapacity could cqually
well have served: see cg Chambers, 124, making this point about Broughan, v Dicver (1913) 108
L1504 (a failure ol consideration case: o nd of the interpretation of the case offered by Hobhouse
T Westdewsche, discussed in n 245 below), and Chambers, 125 making the point abouy 77 Ajou
v Dollar Land Holdings [1993] 3 All R 17 rysd [1994] 2 All 1R 085, (hat it could wel| be
viewed as a cise of theapacity: the agent exceeded his authority , " (even hough it is more likely
1o be viewed as 11 case of tenorance, as he himself carlier did, at pp 22-23), Similarly, when Dy
Charles Mitchelt brought 1o my attention Rochester upon Medway City Council v Kent County
Council (1998) 96 LGR 697 (Sullivan J) [1998] RLR § 106, a case decided on the basis of absence
of consideration, he commented that it “should have been decided on basis of incapacity”. (And
see also the cases infiq, n 242). The point here is different: it is not that incapacity could equally
well have served with another unjust factor - or ceven replaced it; rather it is that the cases dis-
cussed immediaicly beloy (toa greater or lesser extent) actually do exemplify incapacity as an
unjust factor.

' Burrows, ¢h 10, conducts
Principles, ch 13

a similar exercise and makes a similar point. See also Virgo

5
3

8
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held that a company can have restitution of an u//m. 1'/'/'(‘\fulx[ll.' lllnlxlxll;ltl‘l"n)»]l'lxg\vll
itis not expressly articulated, lhcrc‘;n‘c many cascs in ,Mm/:.ll]:,-;].(,i ;“.mr‘“d
simply assumed that benefits lr:.!nSfL‘I:I:L‘(] plll'.\'l.lilnl‘ 'm an u /t] mcrvlhc o
can be recovered back. often giving effect to this zl.\sunw»y).tlorjll.}‘] Wdr
of restitutio in integrum. And fourth, lh‘crc are cases m.‘x\‘n;) (x)[h“.”y v
assumed that a company can have rcx‘(ilul!(»n of 411.1 u//:"u wu'\’ L'l l;”‘”- :"”,C[:”
of incapacity, such as infancy and mental |nc:1p;lc11y? ln;lfw. a:lx(r:” ar pi i
That is the pattern by which the cases are arranged in this section.

ituti ter ¢ acts affecte incapacity
2. The dicta favouring restitution after contracts affected by incap 3

An excellent example of dicta in favour of the right ol: Hl com.p]u‘nlyl' m”n]u(('ttlx
benelits transferred pursuant to an I///,-[I,;i'.l/‘\\:/C(T/I?m‘/ﬂ,I: [;rli;v‘l)( ifl’ r)gc u:vcrw
sion of the High Court of Australia in Re KL Tractors Lid. i
:1(:‘?11( ri‘:lcloric; filled orders for KL 'I'r}ld(\rs. Upfx‘n ‘l‘hl‘ll ';(:ln(ilillnbyuz
liquidation, the factories sought the value of goods and sfrv;cclvsl:cm e -
upaid for. “It was claimed that the company need n<m-pfly1-»0. o
the Commonwealth in supplying them cxcccdcd‘lhu 1lm.1l5.0 ) its L(‘I'. i
‘powers’. The word ‘powers’ here really means cvnpzlcn‘y 3 lmt we ‘lrc‘“v;l“h\
with the “capacity” or a ‘faculty” of the (‘rnwn in l:l}_’hl of Ih,c,(Inllmn(tl[ w:‘“hi
Had the company received the money ol .lhc [ nmmmmc:l t :: 1;:1”\1”” ¢
have been considered a reason for paying it hl.lck rulhq lha‘n (;rrr .(‘l c(;m_
irrccoverable™.”% Similarly for goods :mq services s1'1pphcd“‘lm< [o(r”(] bt
pany acting wltra vires.”e Hencee the l&lL‘l()l'IL‘? ‘\\'cxgcnllllul l”'“\“l:,l I‘]d\ gl
value of the goods and services supplied. 1:1;‘\ '“Idgll:ﬁ:l”l] ]‘l:;,:li,”cl-]{ C“‘“,
sxeellent example of incapacity as the ground for res on ol N
Tg\lkltl(lltl;/(///t; vir'i'v. So also does the concurring '}Udgmi}i <:ll I(]:Lllils:;r(;::l|]llcz
sorporati ade an wltra vires loan in terms repayable ¢ R
;S'lf‘:)rl(illlzl:dn:::l wait for the cwpir:llion\nl* l‘hc three ycnrx»hu: f”.l‘l[\:,:xf“lii)|l
repaymentatany time™."” Quite clearly, for Fullagar J. the contract we

PP A
PE961) 106 CLR 3K (1HCA), Note ils treatment at the Imwulx:r! ’\Auu\l;_\‘()l I;’g):hu(‘ i
(}z/r‘m‘u' /).H/ll'/!li/l’/’I.//H/lm/ (No 2 [1992] 1 IR 332, 344 348; |l‘)"_”] (I:()I‘C)” |‘; y;[‘,u “,:,.|31
ussed on this point in O'Dell. “Estoppel and Clira Vires Contracts 2

cusse 8

130 131,

§ § f i lagar and
2% (1961) 106 CLR 318, 334 335, per Dixon CJ. McTiernan and Kitto J1. Ful ¢
Windeyer 11 delivered separate concurring judgmets
07 (/;u(/ 338: thus, il a borrower is hound o repay an inrra vires hv.m.’ !u»\\. (“-' 1“ gk it
b xxlv;(l m‘ repay an ultra vires loan™ (ihic). The borrower is hound \}\ con x.u‘ it Pk
Ao d b i sed by law o repay an ultra vires loan: I
d /i vation imposed by law Y BiL
ra vires loan, and bound by an oblig 1 e oD UG
i ‘I’::L the latter obligation is a stronger one than the former. it is hard 1o see ho ¢
inasense, the la [t g

a fortiori from it




134 LESSONS O1 Tii Swars LiTi¥“Tion

and the payment recoverable, because the loan was ultra vires. In other words.
the incapacity of corporation in making the loan is the reason why it is recov-
crable: from the perspective of recovery in restitution, the very incapacity
itsell was the relevant unjust factor.
Assimilarly elear dictum to this effect is tobe found in Breckenridge Speedhay
v The Queen in Right of Alberta.%s The plaintiffs had taken a loan from a bank-
ing business carried on by the Province of Alberta, and sought a declaration
that the business was unconstitutional, that the contract was wltra vires, and
that the loan was irrecoverable, The majority of the Supreme Court of Alberta
held that the plaintiffs were precluded from raising the question of vires, and
enforced the contract against them.™ The Supreme Court of Canada dismissed
the appeal because, even if the contract were ultra vires, “the plaintiffs would
have no answer o an action for money had and received. . . . The position was
therefore that irrespective of the constitutional validity of the Act. the plaintiffs
were under alegal obligation to pay back the funds of the defendant which they
had received ™ 100 1y Breckenridge, as in later Canadian cases,'! such an oblig-
ation to repay was held o arise simply because the money had been paid u/tra
vires. [tarose because of the incapacity of the bank: again, thercfore, the very
incapacity itsell was the relevant unjust factor.
Cases on infancy seem similar, 102 Thus, there is the famous dictum of Swilt
Fin Pearce v Brain'* which expressly articulated the impulse to give restitu-

1967) 64 DLR (2d) 480 (Alberta SC), on appeal (1970) 9 DLR (3d) 142 (SCC). See
Maddaugh and McCamus, 334 337, In Canada, Breckenridge has been followed in Provincial
Trcasurer of Alherta v Long (1975) 49 DLR (3d) 695, and reaffirmed in Communities Economic
Development Fund v Canadian Pickles Corpn (1992) 85 DLR (4th) 88 (SCC)., 106 107, per
lacobucei I for the Court (noted Swann (1992) 21 Can Bus L 115), Breckenridye has been sub-
stantially followed in Treland in Re PAIPA Garage (Longmile) Lid (No 2) [1992] 1 1R 332,
M4 MS1992]) TLRM 349, 359 362, per Murphy I, discussed on this pointin O'Dell, “stoppel
and Clra Vires Contracts™ ( 1992) 14 DUILJ (ns) 123, 13] 133,

7 One of the minority. Porter JA. held that the contract was ulira vires and, “heing non-
existent, the law precludes the plaintiffs from keeping the money regarding such conduct as
unconscionable that would result in unjustenrichment™ ((1967) 64 DR (2d) 480, 509). o dictim
which might support a reading cither of ultra vires as
ol consideration as an unjust factor,

" Ihid, 146, per Martland J: Cartw right CJC, Fauteaux. Abbott, Judson, Ritchie and Pigeon
L concurring: the minority held the statute unconstitutional. but allowed the action for restitu-
ton. subjeet to counter-restitution: (1970 9 1) REQd) 142,161 162, per 1111, Spense I con-
currmyg

"n Caledonia Commnmity: Credit Union v Haldimand Feed Mill (1974) 45 DLR (3d) 676
(Ontario HC. Van Camp 1) it was held that, where a company makes an wltra vires loan, “u +
promise to repay will be imputed to the borrower who is unjustly enriched™ (679); again. it seems
that the enrichment is unjust because the payment is wltra vires the plaintiff. See also Kindersler
District Credie Union v Dahl [1992] 3 WWR 209 (Noble J and Sask CA) which treated the right
ofalender o recover an wlira virey loan as “well etablished

U And. as o a possible case from the context of wltra vires contracts, see infra, n 245,

19291 2 KB 310 (KB, Swilt 1 see also the carly 17th century decision of Hobart 1.C'J in
listen v Gevias Hob 77, 77; 80 FR 226, 226 227, where it was argued that *the consideration of
the money paid i hand by the plaintiff, being an infant, was void™ and itwas held that

an unjust factor or of void contract/absence

“hecause
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tion on the basis of incapacity. He was prepared to Im!d llml..\\hcru i plain-
G minor had paid money on foot of a contract void by virtuce of sl the
Infants™ Relief Act 1874190 [i]l" the contract were void by statute 1 should
have thought, apart from authority, that moncy ].nnfl C()ll|d. h{‘ff. h“c]::n r,‘ccm‘v-
cred as money had and received to the use of the infant pl;nnllll o \,Vhf” is
important here is not so much that the contract was \IM(,!A/.“’,‘.‘W'V . as l]h}fl 11
was void by statute for infancy, and hence that I‘hc plaintiff minor %uuh ave
recovered his money on the basis of his incapacity. llo\v‘cvcr.,. Swift J: having
first articulated that impulse to give restitution on thi h:mspl incapacity, l|.1cn
stifled the impulse — and thus weakened the foree nI.lhc //u-/u/;{ by h.uldmg
that there was “direct authority™' 7 that the only basis upon \"vhlch l'L‘\lIll.lll(’H.]
since the plaintifl

might be claimed was failure of consideration. On the facts, » ;
minor had received from the defendant a second-hand car \.A'hlch .hc had then
driven before it had broken down, Swift J held that consideration had not
wholly failed. "% . ) L

The “direct authority™ by which Swift J felt bound was Valentini
Canali'™ of which Professor Sir Guenter Treitel has said !|1£Fl itwas "a .x.om‘c‘-.
what hard case, and the result was very nearly bad law™, 110 Ijhcrc. a plaintif!
minor had become a tenant of property. the furniture in TVhICh he agreed to
purchase for £102; he paid £68, went into occupation of the property, and
used the furniture. Some months later, the plaintiff sought to recover the

money paid. Lord Coleridge CJI held that, when “an infant has paid for

i i s recovered ag an action of
it was delivered by his own hands, it was but voidable to be recovered again hy. mn ‘ulu n ¢
; g i > infine o re - (lie reb b
account™; this was a case in which it thus seemed that the infancy was the reason tor the recc

ery. ) J
g A8 Act 198 s 1874

% Since repealed in England and replaced by the Minors™ Contracts Act 1985: but i1Iu | 7
Actis still in foree in Treland,and provides the model for statutes which still apply in other com

mon law jurisdictions. e

1119291 2 KB 310, 314 (emphasis added). ) e =

e ll’rnl'c]war Sir Guenter Treitel clearly favours the right of & minor to recover h.u:\ ’rm nes
paid pursuant to contracts void for incapacity simply because ,”'U CONLRICES are volc \L‘L){!‘;
Freitel, " The Infants Reliel Act IR747 (1957) 73 LOR 194,202 205: Treitel, Law of Contract,
sce the discussion by Professor MeKendrick ahove)). see alo Phillips Greaser Ot
Development Co (I‘)I?w) 38 OLR 315 (Ont CA). 324, per Riddell I, referring to “the Il‘I © \\”1;;'
applies to adults as well as o infants [that] money paid on i void umlv;lcl‘ is uusl\Lm t
l|\'|(|\" ¢f Condl v Kothue (1969) 68 WWR 76, 80, per Cormack DCT Gnfra. inn 162), But VI |I« \lni\.
|\1‘n llllc absence of the contract is i sulficient ground for restituition has been yc|cu|u by the

. . ¢ B v 1 . g L, in
insistence on the fulfillment of the four enquiries of the principle against unjust enric m.“t“ i
particular, the enquiry requiring the establishment of a recognised unjust factor (see L;"“t" b
McKendrick, supra. ¢ch 4). and the analysis here is directed to the question of whether the cases
support incapacity as such a factor

7 11929] 2 KB 310, 314. ) ] 5

i |()n the issue of failure of consideration, see also the authorities discussed in nn 40,56, 112
142,145,156 and 216 225: see generally Mcier. infra. ch 6. 187 er seq

o 1880 P - . o 139

19 (1889) 24 QBD 166z see also infra. text (l|ILlrll B . . )

PTrentel M The Infants Reliel Act 18747 (1957) 73 LOR 194, 2020 of Atiyah “The Infants
Reliel Act 1874 A Reply™ (1958) 74 LOR 97, 101 103 -
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something and has consumed or used I, it is contrary to natural justice that

he should recover back the money which he has paid. Here the infant plain-
T has had the use of a quantity of furniture for some months. He could
not give back this benefit or replace the defendant in the position he was in
before the contract™, 11 Notwithstanding that Swift J in Pearce v Brain
treated this passage as laying down that the plaintiff can only recover on the
grounds of total failure of conside ration,'"2 it is equally consistent with the
of consideration only if the fail-
ure is total: but the best view is probably that it says that the plaintiff may
have restitution provided restirurio in integrim is not impossible, '3 Thus, a
close reading of Valentini v
demonstrates that it is

general rule the plaintiff can recover in failure

Canali on the issuc of failure of consideration
authority merely for the proposition that, where the
minor seeks restitution on that basis, failure must be total: it is not an author-
only basis upon which the minor might seck
restitution is total failure of considgration, !+ Consequently, it was open to
Swilt J to give effect to the impulse in favour of incapacity simpliciter as the
basis lor the plaintiff’s claim to restitution. In such circumstances, the inca-
pacity plea would not fall with the failure of consideration plea, and the intu-
ition in favour of restitution for incap

ity for the proposition that the

acity might be given expression by
recognising incapacity itself as an unjust factor.

Admittedly. the rationes of these infancy cases are notoriously difficult to
locate: but, on the readings offered here, the dictun of Swift J in Pearce v
Brain ought therefore to placed alongside those of the High Court of
Australia and the Supreme Court of Canada in K1, Tractors and Brecke

-
ridge. as express examples of incapacity as an unjust factor.

UEIRS9) 24 QBD 166, 167

U0 Wooll v Associated Finanee Py Lid [1956] VLR S1 (Vie SC: M
minor had paid the first hire-purchase payments to the defend
from a garage. The car broke down on the journey from the garage and had to be towed back to
the garage. Twice. So the plaintff repudiated the contract, and sought return of payment. Martin
Finterpreted Falenting as Swift 1 had done in Pearce ([1956] VLR 51, 54) and would only prud-
mply have held that there hid been a total failure of consideration ([1956] VIR 51, 55), thouph
he alimately ield apainst the plainaft for other reasons,

U Treel (1957) 13 LOR 194, 203: “the passage does not |
theinfant can only recover back money paid under an absolutely void contract i there has been
atotal failure of consideration. . . . The justification of Valentini v Canali lies™ in the impossibil-
ity of restitutio in integrum. See also Goff and Jones, 528; Birks. Introduction, 217 Birks, “No
Consideration Restitution After Void Contracts™ (1993) 23 UWALR 195, 222 -224
the view o restitutio in mtegrum taken helow, it ¢

artin 1), the plaintifr
antin respeet of a car purchased

iy down the sweeping principle that

1. Indeed, on
an be seen to lend support to the argument here
n favour of incapacity as an unjust factor (see text after n 139),

" Totake only the most obvious example of such a
Hobhouse I rejected claims based on mistake and |
based on absence of consideration.

plea in the alternative, in Westdeutsche,
failure of consideration, but aceepted one

3
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3. The dicta favouring restitution of gifts affected by incapacity

In some cases it has been expressly held that a company can have r.c-sllliulvnnj
of an wltra vires gift. As a matter of English Iu\.\'. an cxccllc!u nmf!‘un exam

ple of such a dictum expressly articulating the impulse .m give rcslllulmn' on
the basis of incapacity is to be found in l]'lC dccn.\x'nn‘ ‘<‘\| Lzm'u\n.n. .l ,”:
International Sales v Marcus.'' A di,-cum.r of the pl;unlll.i cump“%mlulx. j{xl(‘
used their money to pay off the debts which the estate of “n.”lhk,-llt. |11L’Ll;u.
owed to the defendants. Lawson J held (hzll.l‘ljc payments were II'I‘I;L‘ ;)“.‘\L
director in breach of his duties to the plaintiff companics, 50 lh:llI wln]h(,t,k;n'
dants held the proceeds on constructive lmlsl l«lw{' the C()Tnp.il‘l‘].y,. N (. l so
held that he “would reach the same conclusm.n il the plmnll!\ls ]L'IA‘IT.\ \|~IL11]L
based solely on the defendants® receipt (in the cu'ct{mslnnccs -I.im.(. ,I.LYL? (; .“”;:
monies paid wltra vires™ .7 Of course, one could Iocus-on his pn{\m‘us d L.“n‘
ition of those circumstances to the effect that "I-hc dvclcmlu.nl.x L_’(IVL)I].()’ cv i
sideration for these monies and received the monies with notice that they were

the company’s monies paid over in breach ofujusl s unc‘i spell out (:;:mr
the reference to “no consideration™ ! an unjust 1;|cl(\vr based up‘nn T,l .&1
absence or failure of consideration to justify the I'LT.\'(IIUIIOD so cnnfL‘mp !‘HL[;.
But that reading would misconstruc a passage whlch‘ .\'L‘cmsldlrcclufl .[O .](,111(;
ing that the recipient could not rely on lhc.dcl.cncc ol /)”””,/”,[U Tl;m.]l T,L\“
would ignore the strength of the Lawson J's (//.ru/m ‘lhul he »\I(.m (I:\”.le, : b
tution solely on the defendant’s receipt of monies p:ud.u//ru vires. For Law .\L] '
1. it was the simple fact that the payment was u/{m vires that lh‘.lhc' simple
fact of the payor's incapacity — which in his view _}ll.\ll!ltd the lC.\lI'l‘lIll;)r]lv
Thus, as Burrows argues, “the most natural and .\ll“.llg]lllﬂ.l'wi\l'd vw‘w l,\"l 1
the wltra vires doctrine, which nullified the C(?n(rucl: c;l‘rrlcd on Ihj(.)lll‘L» |I ln
allow the company restitution ... the gmunfi for {'csl)lu(mn \\‘ns“. \[/l(."llk,"‘l::]"
wardly, the incapacity of the company™.'* That is, the very incapacity its

was the relevant unjust factor.

T 1982] 3 Al ER SSTQRBD)
115 S 6l 1 i s defendimts were ulira
! sarlier hel s plaintif s “handouts™ 1o the defendants
Y hid 1,560, He had carlier held that the pl ) IR bt L g i
vires 1\c2’1/m/ 557, relying on Re Lee, Behrens [1932] 2 Ch 4o (Tve 1), a Mu!ulp]:\z\gw}:xwv';,Mlx wltra
e , 557, relying ] :
vires companies; see generally the cases cited in supra, nn 61 66 and ur/m: r}nl s (.1.4” o
e Ihid. On the breach of trustin this case, ¢f Rolled Steel Products v BSC[1982] Ch A
Vinelott 1) [1985] Ch 246 (CA). )
P91 submitted that Lawson I's reference to a pi : ; n e
enceol| \n'(!ncr Jin the extraordinarily similar Irish case of Iu'“/‘r):v\ﬁ /ll:)l/\) {‘/rj\ll;vu v:llv\fml;l‘y‘ll II(
e with ration™ 583 SK8: (1988 247.2 :
3 ade w it consideration™ ([1991] TLRM 583, 1 [19% s :
II‘“”;:& nrh:L)IL\‘:\r;l“(‘lu[ll‘)‘:‘?] 1 TLRM 387: [1988 1993]4 ITR 258 (SC)) are simply references to the
Lardner J) va 4 i ;
fact that the relevant payments were not contractual payments
0 Burrows, 3300 ¢f Birks, noroduetion, 309 310 e

yment for no consideration, and the refer-
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Similar sentiments have been expressed in Ireland. In Re Frederick Inns,'
pity mcn.n,\ to the Revenue Commissioners by one member of a ’I‘OLj : )"f”"“
panics in settlement of tax liabilitics owed by various mcmhc‘rfoi' llp'(t "‘(’m‘
\\‘crc held to constitute wltra vires dispositions of company uw.;l% In];‘] Ell ;"Ulp
(4 nur[.y Lardner J h.cld that the “the effect of these wltra vires iwlzly;I'wnl\‘K »\‘/gx:
;];c.”l:?]llxs‘[}};\t,o. CEIHC.h s the chvcnuc Commissioners who rcccivcd‘ll};‘p“‘y;
H . sieonsequence, in respeet of one such payment, he held that *an
action l(?l money had and received lies against the Revenue Commissio
on the I.mmng that as between them and the payor compan lhl's“ln'uT
h‘k;L'U)l?\C nnprnp.crl_v enriched so that the amount received \v‘us)]wl(ﬁwhll]::
st Lirder 1 s Lo 1 et G %1% I
vier e 4 awson Iin International Sales v Marcus, per-
.cglu‘(! the fact that lh‘c payments were ultra vires — the fact of the inca ww'llcil
1.(>.cl.l as the reason for the unjust enrichment and the basis for the ’lli‘[[i ‘n in
ly]cs[n]l:x’tmn’((hc action for money had and received). However, he w;nl :)n] l]g

old that the payments were also a breach of directors s nee
on constructive trust by the Revenue for the ;(:;:;'zlhn()l:l“;:hl;;[]t(l]mhLS”;L -"C'd
Court, Blu):ncy T did likewise,'> passing from the holding that the '\p[lcmc
was .u//m vires Lo the analysis of the constructive trust, without '1r:1(3/ nvcm
g»r1sx¢lcx‘ whether there was a remedy at common law 0;1 the lincqpc('x ~‘f‘é 10
1-n the court below by Lardner J, who had clearly thought that lhcAgr((::;:;?C\d'
ICNlllU[lUH..Il common law was, straightforwardly, the incapacity of the ¢ n
pany. Again. the very incapacity itself was the rcicvunl unjust f;;umr o

4. Cases assuming restitution after contracts affected by incapacity
R 4 k.

The dictain Pearce v Brain, K1, Ty

2 dicta H!l ;u/lu v Brain, K1 Tractors. Breckenridge, International Sales v
Marcus > ppeloried e 9 H “ : ;

. usand Re I/<.z/uu/\ Inns expressly articulate the impulse to give restity
tionsimply for the incapacity. ! hthe

o ST ICApICILY h‘crc arca great many more cases in which the
nfavour ol restitution for incapacity is not express, but in which the

P99 TR M SS3:[1988 1993

RM S83: 1088 14 1TR 247 (¢ " Lardner ): v
(1988 10930 1TR 258 [1994] RLR'S 174 (Iri\h(.l\‘y(l‘\)h”( « ARG s NBARC T 5

. [T991] TLRM 383, 591 [T988 19934 ITR 347‘ 256

U991 ILRM 583,932 [1988. 1993] 4 ITR 247, 257.

8 “3‘14] TLRM §83, 592 [1988 193] 4 ITR 247, 256,

> 19941 111, 187- 11088 - & (Qrs ’
only on nl\mllmnniflmi.-|\7l<n! Ilk)j;il'clr:i‘(i:x(]ﬂi‘ I(rRI; (\)(SIL) T 2 oh B o

iy o L ‘ set-olf. On the correctness of the finding of a construc.
il'\h‘.ﬁl_l::\(l("’/‘\‘ ?I,l“k( !"IL'I\: of I\u//{u/ Steel Products v BSC [1982] (;\\4(77{ (lthvl”)“lv“l[;él’([’;‘[ kl‘)»’"\ll‘l);(-
|)U>( i )1\”“'(\1;:: Ihgﬂl\!\ y lh(cl Rnlg}- nf',liquil_v in the Winding Up of a (':nnn-mv i (I;)*[)i) (‘7’
UL, 8. " /er. that the decision of the Supreme Cour i1
Frederick Ins has been followed in U] 3 o 6 et Mk B fo A

B in Ulster Factors v Entogle g ]

(Irish High Court, LafToy 1), n Ulster Factors v Entoglen (21 February 1997) Unreported
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remedies are nevertheless predicated upon it. I some. the court does every-
thing except say it straight out. An excellent example is provided by the Irish
case of O Hehir v Cahill.'2¢ Tt concerned two (related) societies, which did not
have the power to borrow. or to lend. exeept up to £50 to members. One  the
Mountjoy Socicty  was in need of an injection of funds: the other  the North
Dock Socicty ~ by cheque, advanced a loan of £100 1o a member  Cahill

who endorsed it on to the Mountjoy Society. On the liquidation of the North
Dock Society, the liquidator sought to recover the £100 from Cahill. Dodd J

held that the loan was wltra vires, and that'?7

“The Mountjoy society. if solvent, could be made to pay . .. [i] sued in money
had and received to the use of the North Dock Socicty by giving the go-by to
the document. Those who took part in taking this money can also. in my opin-
ion be sued . . . on the common indebitats count for money had and received
s the proper remedy whenever

by the defendants for the use of the plaintif|
the defendant has received money which in justice and cquity belongs to the
plaintiff. When the plaintiff”s money has been wrongfully obtained by the
defendant the plaintiff may recover on such a count. Money even feloniously

stolen may be thus recovered . . .

This was affirmed on appeal. According to Gibson J. Cahill “clearly wltra
vires [the North Dock Society] got a cheque and endorsed it This was equiv-
alent to putting the money in his pocket ... An action for money had and
received is the appropriate remedy ™' Ttis abundantly clear in this case that
the wltra vires nature of the loan was the basis of the suceessful action for
money had and received: the very incapacity itself was the relevant unjust

factor.

Again, not two years hefore Hobhouse J came to decide Westdeutsche
At first instance, similar issues came before the High Courtin Treland,in two
of the many cases arising out of the liquidation of the PMPA Group ol

126 (1912) 97 ILTR 274, Cf the related O'Tehir v Kane (1912) 97 TLTR 277 Tam grateful to
Mr Daniel Donnelly for bringing these cases to my attention

VI 191 2) 9T 1LTR 274, 276,

VN ghid, 276: Madden J considered “the judgment of Dodd 1o be ightin substance (ihid)
Boyd J simply concurred. As to whether the endorsement would now be understood to consti-
tute o change of position, it is unlikely, since Gibson and Dodd 11 also made the defendant liable
Lo econnt s it constructive trustee: for Gibson I, in this context. “Sereanter is not necessary, but
iLexists here and makes the cise stronger™ (ihid. 276). This knowledge would probiably mitke the
defendant a wrongdoer and exclude the defence (see eg Lipkin Gornian v Karpnale [1991] 2 AC
548,579 580, per Lord GolfT). but even without it, the mere Fact of payment over would probi-
bly be insufficient (see ey ibid: Stoarthoaks v Rural Oil (1975) 55 DLR (3d) 12 Goss v Chilcon
[1996] AC 788,799, per Lord Golts State Bank of New South Wales v Swiss Bank Corp 19495y 34
NSWLR 350 (NSW CAY: National Bank of New Zealand v Wattaki International Processn
[1999] 2 NZLR 201 (CAY: ¢f National Provincial Building Society v Ahmed [1995) 2 EGLR 127
(CAY). Note finally that the equitable liability arose independently of such knowledge: ¢f Birks.
Restitution: The Fune (Sydney. 1992). 2: O'Dell. “Restitution™ in Byrne and Binchy (eds).

Ol Review of Irish Leaw 1997 (Round Hall Sweet & Maswell. Dublin, 1998) 607, 623, (46
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companies. Some companies in the PMPA Group received loans from the
PMPS. a provident society which was also a member of the Group. Every
company in the Group became party to an agreement to guarantee these
loans. The Group collapsed. In the first of the relevant pair of cases, Murphy
Jheld that the loans were wltra vires the society.'> In the sccond, Re PMPA
Garage (Longmile) Ltd ( No 2) 130 Murphy J held that the guarantors were
ﬁonclhclc".\'x estopped from denying the validity of the guarantee.'*" That was
i an action flgninsl a guarantor who had not received any loans from the
societys butin the course of coming to that conclusion, Murphy 1 held that
had there been such loans, the society could recover them. He distinguished
Sinclair v Brougham,'*2 both on the basis that placing the law of restitution
on the footing of the principle against unjust enrichment eliminated the need
for the fictional implied contract at the heart of Sinclair,'** and because what
was atissue in Sinclair was enforcing borrowing as against the u/tra vires bor-
rower, whereas what was at issue In PMPA was enforcing intra vires borrow-
ing by the u/tra vires lender.'™ It seems that, once Sinclair was out of the way.

Murph} Jassumed the right to restitution in the context of an ultra vires loem:
it arose by virtue of the incapacity of the PMPS to make the loan in qucstion:
again, F)w very incapacity itsell was the relevant unjust factor. The right l(;
l‘.CSlIl’lI\IlUn soarising was therefore conceded in subsequent cases in (hc]i(iuu—
tiomn, " )

" Re PP A Garage ( Longmile) Ld (No 1) [T992) TIR 315:[1992] ILRM 337 (11C, Murphy
h I’w:|( the horrowings and the guarantee were infra vires the various members of the ¢ irx;np (ibid)
CT992] TIR 332, 349 350 [T992] TLRM 349,363 3064 o

(Y] i 1 :
. [1992] 1 Ilf 1\1:. [1992] TLRM 349 (HIC, Murphy 1): [1993] RLR § 168: see O'Dell
Estoppel and Ulira Vires Contraets™ (1992) 14 DULY {ns) 123: I 4
“Corporate Guarantors Capa ’

: ¢ 12 and see penerally Johnston,
s : s - Cipi ty n!\ml /\l.ll||(\|'l(y 1997y 4 Commercial Law Practitioner 240,
nthe question of the enforeeability of wlira vires euarantees, «of Communities Economic

’l);l""/;’/}’”;‘]/r/ Iy‘r;m/ v Canadian Pickles Corpn (1992) 85 DLR (4(|\‘) 88 (SCC): Crédin Siuziu"”:‘
Allerdale BC[1995] 1 Lloyd's Re “olman J); pédit Stisse v 1V
g I‘R(»”[\)w] ]in ’z‘(‘\z(:(\/'ﬁh 314 (Colman 1: [1997) QB 306 (CA); Crédit Suisse v Waltham

PE914) AC 398 (HL).

) 99211 Il§ 332338 340:[1992) ILRM 349, 353 355: ¢f Dymevor v The Proprictors, Contre
Point Building Units Plan No 4327 (12 May 1995) Unreported (QId CAY, [1996] RILR § 30, 1 am
erateful to Ms Margaret Hoch for procuring a copy of this decision for me R

"M Ibid CLowith the second reason, asimilar dicim in the first ca ;
CLongmile) Led (No 1) [1992) 1 IR 31§, 351 [1992] 1LRM 337 lH‘l
IWeatdeutyche [1994] 4 AILER 890,917 919, per Hobhouse J (distinguishing
reasons): [1996] AC 669, 711-712, per Lord Browne-Wilkinson for (h‘c
(overruling Sinclair).

Y5 “On the basis of carlier decisions given by me in relation to these cases, it is conceded that
the defendant had no right to receive or retain the said sum of £ 450,000 :m(.l (Iv‘-n the \I'nnl\lfr'\
were entitled Lo restitution thereof™: PMPA v PAMPS (27 June I‘)‘)d)’ Unruporlcll (Hig’h ‘('uurt
)}vahy (T ranseript. p 1) [1995] RLR § 217: paintiff - who had made wltra vires payment 0!"
£450.000 to defendant. who had lodged it into an overdrawn account - could not trace (“in that
way and to that extent the monies were dissipated and no longer exist as such and are not lr‘\c‘c-
;\Iﬂy into any other asset retained or procured by the defendants™ (p 2)) but was entitled to I‘L‘\lh
tution of the amount. plus interest on the basis that the defendants obtained it in a fiduciary

Re PMPA Garage
and of, penerally
inclair for similar
majority on this point

|

e,
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The decision of Murphy J has been criticised for failing to articulate clearly
the basis for that right to restitution,'*® and. though the decision is consistent
with the assumption that the mere fact that any payment would have been
ultra vires was that basis, it is true that he nowhere expressly articulates an
unjust factor. On another reading, the decision secems consistent with the view
that the absence of the contract itself was the ground for restitution, but it is

submitted that the decision was concerned with remedies for w/tra vires con-
tracts - all of the ¢

ultra vires contracts in particular: and Murphy I considered himself, on a

ses cited were cases. not of void contracts per se. but of

scarch for appropriate remedies in that context. That emerges clearly from his
view that there “is no inconsistency between the proper application of the
ultra vires doctrine and the recovery by means of an action in rem or on
quasi-contractual basis of monies or goods in the hands of the party receiving
the same in consequence of the transaction. The problem which must be faced
is whether there is any other basis on which such goods or monies can be
recovered™. %7 From this it is clear that Murphy J understood himself to be
engaged in a search for remedies in the context of the ultra vires doctrine, and
that the in rem and restitutionary remedies arose as a consequence. In which
case, as submitted above. Murphy J seems to have assumed the right to resti-
tution in the context of an ultra vires loan and that the incapacity itself was
the relevant unjust factor, '

In many other cases, the intuition in favour of restitution for incapacity is
latent in and fairly to be inferred from the treatment of restitutio in integrum
In the context of minors’ contracts, one such line of authority has grown up
W

in Canada, on the basis of Valentini v Canali,"*” which has come to be under-

stood as an example of the denial of restitution based upon the impossibility

capacity (on the issue of interestin such situations, see FD Rose, imfra. ch 1), CLPMPA v PMPS
and Primor (20 Feb 1997) Unreported (High Court, Costello P). where the action for restitution
was struck out for delay: see O'Dell, *Restitution™ in Byrne and Binchy (eds). Annual Review of
Irish Law 1997 (Round Hall Sweet & Maxwell, Dublin, 1998) 607, 646655

v Byrne and Binchy. Anmd Review of Irish Law 1991(Round Tall, Dublin, 1993) 44 51, esp
at49 50

PUOT1992] 1 TR 332, 349: [1992] TLRM 349, 363; holding that “the alternative basis is some
thing akin to estoppel™ (ibid)

1 Similarly, itis possible to read dicta in Bell Houses v City Wall Properties [1966] 1 QB 207
[1966] 2 QB 636 (CA) as turning on the assumption that the very fact that the contract was ultra
vires itself was the reason for restitution. that is, that the very incapacity itself was the relevant
unjust factor. Cf Burrows, 329 330, At first instance, it seems that Mocatta J thought that resti-
tutionary remedies (money had and received, and quantunt meruir ) were appropriate simply by
virtue of the fact that the contract was wdra vires ([1966] 1 QB 207, 226) and in a commentalter
judgment recorded at [1965) 3 All ER 429,460 but notin [1966] 1 QB 207, he hinted strongly that
the plaintiffs should pursue their remedy in quantum meruir. The Court of Appeal reversed him
on the prior issuc of whether the relevant contract was in fact idtra vires. and did not reach the
remedy point.

19 (1889) 24 QBD 166.
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ol counter-restitution. ™ Interestingly. this suggestion assumes the availabil-
ity of restitution ™! unless counter-restitution is impossible. And that assump-
tion seems to be predicated upon the minority of the plaintiff: the assumption
in favour of restitution seems (o be predicated upon the plaintiff’s incapacity;
that is. again, the very incapacity itself is the relevant unjust factor.

Though this suggestion seems to have run into the sand at English law,'42
an important line of Canadian authority seems to have been constructed
upon it. which treats it as separate from and an alternative to claims based
upon failure of consideration." For example, in an carly case on the point,
Sturgeon v Starr,'* Prendergast J held that “[i]tis settled beyond any dispute
that, if an infant pay money without valuable consideration, he can get it
back: and il he pay money for valuable consideration, he may also recover it;
but subjeet to the condition that he can restore the other party to his former
position™."* The first half of the quotation stands for the proposition that, if
the plaintiff minor pays money away and gets nothing in return, he may have
restitution of the money so paid away:'¢ it is therefore a straightforward
example of restitution of gifts on the grounds of incapacity. The second half

M Supra. text with and in nn 109 114, OF course, as the Iri
observes of Valentini v Canali and Pearce v Brain, “[iln these two cases, especially the first, the
benelit acquired by the minor from the contract was small™ Law Reform Commission. Report
on Minors” Contracty (LRC, Dublin, 1985), 24, n 95, Given the modern flexibility in counter-resti-
tution, the application of that principle to similar facts might now go the other way (¢g Birks,
Introduction 415 424: [1990] LMCLQ 330; and ¢f Burrows. 167 n 3 pointing out that rescission
at law for duress is similarly flexible, if not more so).

PR plaintiff cannot make counter-restitution, he cannot getrestitution. But, even if he can
make counter-restitution, he must still establish a ground for restitution. The existence of such a
ground is what is assumed in the cases and comment favouring the counter-restitution
analysis, Butanalysis which poes straightto the counter-restitution issue misses out on the essen-
tial and prior “unjust™ enquiry, And analysis which allows restitution simply because counter-
restitution is possible, conflates the two separite issues of, first, the ground for restitution and.,
second, a defence to such a claim or a condition upon which such restitution is granted.

" Notwithstanding that it has met with the approval of Goff and Jones, 641 642, Note
Everer v Wilking (1874) 29 1T 846, making a claim in failure of consideration subject to counter-
restitution (and ¢f supra.n S6): of Chaplin v Frewin [1966] Ch 71, in which Lord Denning MR (dis-
senting) was prepared to set aside a minor's contract and order the return (o the plaintilt of a
copyright which had been assigned under that contract to the defendants (at 90), though the
majority (Dankwerts LI, Winn LI concurring) held that the contract was binding, and that had

itheen revocable, property in the copyright could nevertheless have passed to the defendants (at
0. %)
p

h Law Reform Commission

erey, " The Present Law on Infants Contracts™ (1975) 53 Can Bar Rev 1522 26, 32 34;
McCamus, “Restitution of Benefits Conferred Under Minors' Contracts™ [1979] UNBLI 89,
99 104: Maddaugh and McCamus, 337-340: Fridman, 167-171.

H(1911) 17 WLR 402 (Man).

VS Ihid, 404, citing inter alia Holmes v Bloge (1817) 8 Taunt 508; 129 ER 481 and Corpe v
Overton (1833) 10 Bing 252: 131 ER 901, which however are probably best seen as examples of
failure of consideration: see infra, text with and in nn 216225,

"t Alternatively, it might serve  with the cases in n 106 above as a Canadian trace of the
Westdentsche absence of consideration unjust factor. but its subsequent treatment does not really
bear this out
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stands for the proposition that, if he gets something in return, he must pay
that back before he can have restitution. In both cases, the infant may prima

facie have such restitution. There seems to be nothing here to justify that resti-

tution apart from the fact that the plaintiff is a minor: in other words, it scems
that the plaintiff’s minority or incapacity is the very reason why he can have
restitution; that is, the very incapacity itself was the relevant unjust factor,
However, on the facts, restitutio in integrun to the defendant was impossible,
and the plaintiff”s claim therefore failed.

In the subsequent case of Nicklin v Longhurst," the plaintiff recovered,
inter alia, a part-payment of the purchase price for goods — including a tecam
of horses — of which he had reccived neither title nor possession. Thus.,
according to McClelland DCI in the later Lalayette v WW Distributors "%
“sinee lh«:‘ infant [in Nicklin] had not affirmed the contract on attaining major-
ity, the money paid was recoverable by the infantas a matter of course™ ' In
Lalayette, payments had been made on a contract of purchase, under which
goods would not be delivered until after full payment. Upon repudiation of
the contract, McClelland DCJ held that the plaintiff minor could recover the
payments. In both cases, following Sturgeon. though it would not be difficult
to hold that there had been a total failure of consideration, the decision that
the plaintiffs had not received a benefit' s counted instead towards the case of
restitutio in integrum. Again, in Bo-Lassen v Josiassen'!
paid for a second-hand motor-cycle, which turned out to be in such bad con-

an infant who had

dition that he could not use it, repudiated the contract of purchase and, fol-
lowing Sturgeon, was held entitled to recover the purchase price subject to
restitutio in integrunt achieved by the return of the motor-cycle: the “plaintiff
in the present case is able (o return to the motor-cycle purchased from him.

unused by him and in its condition of purchase™. " Indeed. according to

917 T WWR 439 (Man CA). For Richards JA (Holwell CIM. Perdue and Cameron JJA
coneurring), Lverert v Wilkins (1874) 29 LT 846 went “further than itis necessary to go in the pre-
sent one at bar, to hold plaintiff entitled to recover™ ([1917] 1| WWR 439, 443).

MR (1965) ST WWR 685 (Sask DC)

" Thid, 688 emphasis added. Again, this is so, even though Everert v ll'r//\lrl\ (1874) 29 L1
846, the authority primarily relied upon in Nicklin, mentioned both failure of consideration and
restitutio i integrum (though, as McCamus has pointed out. analysis based upon restitutio in
imtegrum alone would have been a “more straightforward route™ 1o the \mncAluwll, see
McCamus, [1979] UNBLI 89, 103), Similarly. in LaFaverre (1995) 51 WWR 685, (}H(! 0687,
McClelland DCJ commented that the “carlier English decisions held that i an infant had
received no substantial benefit or advantage under the contract and was able to restore the sub-
ject matter intact, the vendor was liable to refund ™, semble referring to the cases explained below
as based on failure of consideration. o

0 Nicklin v Longhust [1917] 1 WWR 439.443; LaFayette v WL Distributors (1965) 51 WWR
685, 689.

'SU1973]14 WWR 317 (Alb DC).

PUI97314 WWR 317,320, per Buchanan CDCL Likewise. conversely. in Butterfield v ‘I/r‘r//
and Nipissing Electriciny Supply Co L [T950] OR SO4(Ont 1) 0 was held that, while there s
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Fridman, failure of consideration “presumably, would not have been a
ground upon which recovery could have been allowed in this case™,'% 5o that
Bo-Lassen is a secure example!'* of the operation of the rubric of restitutio in
integrunt in this context.

I'he Canadian cases on failure of consideration are concerned with whether
receipt and intermediate user of goods precludes total failure of considera-
tion, usually holding that it does.!ss The failure of consideration approach

seems usually to have been taken in respecet of land. 'S0 But, even in respect of

land. the vestitutio in integrum approach has been adopted, often quite cre-
atively. Thus in Whalls v Learn's? Boyd C held that the infant plaintiff could
not recover her property “without making complete resoration to the defen-
dants of the specific, or an equivalent, value of that which she has received
from the defendants during nonage . . . she will be required to do equity as a
condition of getting relief, ., ", 158 Again, according to Ferguson J, when “an
infant makes a contract and after he attains full age sceks to avoid it, many, |
think all the authorities shew that he must restore the consideration that he
received. ... So far as the disability of infancy is concerned there is no doubt
that the plaintiff must restore the consideration she got from the defendants,
or its equivalent. when she avoids her conveyance™, !0

no doubt that at law an infant coming of age can repudiate a voidable contract, yet the court
exereising its powers in equity always prevented the infant from unjustly retaining in his hands
property acquired by such a transaction, For example, if an infant sold a motor car for $1.,000
and on becoming of age repudiated the transaction, the court would not let him keep the $1.000
and get the motor car back too™: [1950] OR 504, 511, per Ferguson J.,

U Fridman, 170 though the question arises as to why this is so, since the plaintiff got no part
ol that for which he had bargained, and therefore consideration seems to have wholly failed.

" As the other cases may not be since they are substantially founded upon failure of consid-
cration anthorities, as discussed in the preceding footnotes

U MeGraw v Fisk (1908) 38 NBR 354 357, per Barker CJ; MeDonald v Baxter (1911)46 NSR
149: Coudl v Kolbue (1969) 68 WWR 76; Fumnon v Dobranski (1970) 73 WWR 371 It is likewise
n Australia: Cirruth v Ern Moro and Amoco Enterprises (1966) 60 QIPR 106 (Qld DCt, Carter
DCH (voidable contract for the purchase of a surfhoard, which, for cight months, the minor used
and enjoyed. and even dented, hence no total failure of consideration).

U Short v Field (1914) 32 OLR 395 (contract void: but no total failure); Rohinson v Moffarr
(1915) 35 OLR 9; Phillips v Greater Otrawa Development Co (1916) 38 OLR 315 (Ont CA) (con-
tract void: total failure of consideration: recovery of deposit and installments paid for purchase
ot tand): Nicklin v 1 onghise (19171 1 WWR 439,

'STIS88) 1S OR 481

N Ihid. 487: see at 488 for the actual counter-restitution on the facts.

Y Ibid, 491, See also Phillips v Sunderland (1910) 15 WLR 594 (Man KB; Macdonald J)
(recovery of land sold by infant by contract later avoided subject to repayment of purchase price,
since infant would not do so. her claim failed): Murray v Dean (1926) 30 OWN 271 (Ont HC)
(plaintiffs, infant spouses, repudiated a contract by which they had exchanged a house and lot
tora farm: properties swapped back: plaintiffs had derived benefits from their oceupation of the
farm and the defendants had improved the house: plaintiffs had to compensate defendants for
these benefits: e, complex counter-restitution),
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The line of authority embodying the restitutio in integrum approach is
aceepted in the Canadian literature!'® as stating a remedy for the plaintif!
minor alternative to one based on failure of consideration.'®" That line of
authority, applying an approach based upon restitutio in integrum and there-
fore allowing restitution unless counter-restitution is impossible, assumes the
availability of restitution for the plaintiff minor. Having so assumed, the
cases focus instead on the question whether counter-restitution or restitutio in

integrum is possible, that is, whether the minor can restore the other party to
his former position. I'he present focus, however, is upon the priorassumption
of restitution, and the only fair'®? basis for that as umption is the incapacity
of the minor. Thus, these Canadian'®® cases illustrate a strong judicial
assumption that incapacity is a sufficient reason for restitution: that is. in the
Canadian restitutio in integrum cases, the very incapacity itself was the rele-
vant unjust factor,

10 See e supra, n 119,

't 1t has been sugpested that the distinetion between the two approaches is that the total fail-
ure of consideration approach has been applied where a plaintiff is seeking the recovery of
money, while the restitutio in integrum approach has been applied where a plaintifis secking the
recovery of property (Perey, 23, who nevertheless sees no reason in principle why this should be
so. and prefers the latter as the general test). McCamus goes further, stating that the cases can-
not be reconciled in this manner, and the analysis here bears this out. since the former test is often
applied in the context of land. and the latter in the context of money (McCamus [1979] UNBLJ
89,99 n 47). What this demonstrates is that the lines of authority do not necessarily conflict: they
stite two unjust factors, and are thus complementary, though incapacity with counter-restitution
(the restitutio in integrum approach) is at present more sensitive than the total failure of consid-
eration approach.

' Though even here the spectre of voidness per se has been raised 1o justily restitution:
“Thus, on the logical premise that money paid under a void contract is cffectively money paid for
nothing at all the courts appear to have considered such money recoverable, However cequity
intervenes to prevent such recovery in i void contract where the infant has had some benefit from
the use of the article purchased thereunder.™ Coull v Kolbue (1969) 68 WWR 76, 80, per Cormack
DCT (but supra, see n 106). On the facts, a minor pot possession, use and title to a vehicle under
a voidable and rescinded contract, so a claim for restitution of moncy paid for the vehicle failed:;
the case is probably best understood as a case in which failure of consideration was not total

o4 Restitution to minors of benefits conferred is similarly well settled in US law: see eg Rice v
Butler (1899) 55 NI 275 (NY): Perir v Liston (1920) 191 P 660 (Or): Carpenter v Grow (1923) 141
NE RSO (Mass): Kiefer v Fred Howe Motors (1968) 158 NW 2d 288 (Wis)) Fhuas,in Halbnan
Lembke (1980) 298 NW 2d 562 (Wis). it was held that, as “a general rule a minor who disaffirms
acontractis entitled to recover all consideration he has conferred incident 1o the transaction .
In return the minor is expected to restore as much of the consideration as . . . remains in the
minor’s possession . . . [though| disaffirmance is permitied even where such return cannot be
madce™ (ibid, 565, per Calbur J in the Supreme Court of Wisconsin). And in Dodson v Shrader
(1992) 824 SW 2d 545 (Tenn), it was held, where “the minor has actually paid money on the pur-
chase price, and taken and used the article purchased, that he ought not to be permitted to
recover the amount actually paid, without allowing the vendee of the goods reasonable compen-
sation for the use of, depreciation, and wilful or negligent damage to the article purchased., while
in his hands™ (ihid, 549, per O'Brien 1 in the Supreme Court of Tennessee). ence. is matter of
US Taw, it seems that a minor can have restitution subject to counter-restitution (limited. under
the Halbman rule, and expansive under the Dodson rule; to the extent that it is properly under-
stood as counter-restitution, the Dodson rule seems to 2o too lar) k<
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Assimilar rule has developed in the context of mental incapacity both in
wada and in Australia,'™ For ¢ xample, in McLaughlin v Daily Telegraph
Newspaper Co,'S the plaintff, suffering under a mental disubi]ily.. executed a
power ol attorney under which the purported attorney sold certain of the
plaintiff’s shares in the defendant, and applicd some of the proceeds (o the

benefit of the plaintiff, The High Court of Australia held that the power of

attorney was absolutely void, and that the plaintiff was entitled to restitution
with counter-restitution., 66 Again, in Wilson v R,'67 the deceased had paid
$10.000 10 the Government of Canada for an annuity; having received seven
monthly instalments totalling $882.49, he died. The contract of annuity was
set aside for mental incapacity, and the Supreme Court of Canada awarded
restitution to the deceased's estate of the $10.000 subject to counter-restitu-
tion of the $882.49, notwithstanding that the contract was fully performed.
And in Hill v Chevron,'s8 the plaintiff incapax got restitution, though the
defendant’s counterclaim for counter-restitution based upon the pril;ciplcs
..\’lulcd in Pettkus v Beeker'® failed. Here, Mr Hill, sulfering from a mental
Incapacity. executed a power of attorney in favour of his wife, who granted a
lease to Troy. Chevron were assignees from Troy, who paid lhchrcnt and
drilled for oil. Mr Hill's estate sought restitution of the mineral rights and
account of the income generated by Chevron’s sale of oil. The Manitoba
Court of Appeal. following MeLaughlin, held that the power of attorney was
void, so that all done under it was also void,'™ requiring the return by
Chevron of the mineral rights and an account to the estate of the income
which they had derived from them. Again, these cases seem to have assumed
that the very incapacity itself was the relevant unjust factor which justified the
award of restitution. A

Similarly, in the context of witra vires contracts, there are cases in which
restitution to the company is assumed subject to counter-restitution; an excel-

lent example is provided by the Irish casc of Re Irish Provident Assurance

't Asto the position in the US, see Haner v Union State Bank of Wautoma (1995) $23 NW 2d
430 (Wis App) xl1\~‘[vl.||||w||r had her contract of Toan from the bank set aside on Ii\c }';!1lll¥(!\:¥‘
her mental incapacity, and received restitution of her collateral, subject (o a prima facie duty 1o
make (hroad) counter-restitution (rather than the narrow equivalent in minority cases cwn{plu-
tied in- Halbman v Lemke (above)), which duty to make counter-restitution was ;1|\|\i;vu'n'xi on the
facts by the bank’s lack of good faith, '

O 904) TCLR 243 (HCA): alfd Daily Telegraph Newspaper Co v Me Loughlin [1904] AC 776
(PC). And see also Re K| 1988] 1 Ch 310 (Hoffmann J). :

‘f"" Which was effected by the rectification of the defendant’s register of shares subject, as
offered by the plaintiff, to an indemnity to the defendants to the value of the pmcc‘cdsbl' ;'I|(.‘
vcccr‘\ml by the attorney, which he would indirectly have had to do in any event ‘ :

"7 11938] 3 DLR 433,441, per Duff CIC (Crocket J concurring), )

N [1993] 2 WWR $45 (Man CA).

™ 11980]) 2 SCR 834

UU1993] 2 WWR S45 553, 556, per Huband JA, Lyon and Helper JJA concurring.
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Co."" The company had taken over the hie assurance business of the Irish
Provident Friendly Assurance Society. Ina previous action, it had been held
that the business of the society was u/tra vires the company 72 and that policy
holders were held entitled to recover premia which they had paid on the
grounds of total failure of consideration.'”* The present case concerned the
conver the company sought to recover money which it had paid wlira
vires.' 7 The Socicty had insured the lives of the appellants and their wives:

and the company as successor had subsequently paid out on these policies
when they were surrendered. At first instance, Barton J held that such subse-
quent payments were made on the basis ol an w/tra vires contract, and thus
ordered the plaintiffs to repay.'”s The Court of Appeal made this restitution
subject to counter-restitutions sinee that was impossible. restitution was pre-
cluded, and the appeal was allowed. For example, Palles CB'7¢ made the lig-
vidator’s claim for restitution from the appellants consequent  upon
counter-restitution to them of their original premia which had  been
“wrongly™ transferred from the Socicety to the company. and then held that
the amounts so paid “would have been so largely in excess of ™ the amounts
received by the directors “that it would be idle to direct an enquiry™ into the
matter.'” And Cherry L' held that if the appellants
“repay to the company what they received . . . they are entitled to get back from
the company what they gave in consideration of the payment. namely. the old
poli created by the Friendly Society. How could the compiny be listened to
ina Court of Equity if it sought to recover all payments made on labilities to
the members of the Friendly Society. and at the same time to keep all the assets

U3 TIR 382 (Ir CA). Judgment was handed down in Re et Provident Assuranee on 21
April 19130 Sinclair v Broughan was argued from 8 10 15 December 1913, and speeches were
delivered on 12 February 1914 but Re Irish Provident Assurance does not scem 1o have heen
referred Lo in Sinelair v Brongham by the House of Lords or by counsel

Y2 Flood v Irish Provident Assurance Co (1912) 46 TLTR 214; [1912] 2 Ch 5970 (the former is
the fall report; the latter is an edited note which does not report the restitution issiie in full)

U1912) 46 TLTR 214, 217, per Walker LC (“premiums received ... where the consideration
has failed, can be recovered back™). 219, per Holmes LI ("money paid ona consideration that
has entirely Failed™), Cherry LI concurred; applying inter alia Re Phocniy Life Assirance o
Burges” and Stocks” Case (1862) 2 1&IT 441070 LR TR The note of Flood at [1912] 2 Ch S0 7
merely records these conclusions (pp 600, 602 respectively) without setting out the reasons

I Cf the diseussion of Re Phoeniy in the judgment of Walker LI Guinness Mahon v Chelsea
and Kensington LBC[1998] 3 WLR 829, 842 843 [1998] 2 All LR 272,280

7% More accurately, it seems that, instead of taking the money. the appellants took its value
in shares in the company: but the order made was as to the appellants” personal liability 1o the
value rather than a proprictary lability in respect of the shares (on the denial of which, see [1913]
1 IR 352, 364, per Palles CB).

170 Ihid, 364 366, per Palles CB: ¢f Buggy v Maher [1926] IR 487

TI913] 1 IR 352, 365: more precisely, he declined “to permit the liquidator. at this stage
these lengthened proceedings, to make a new case as 1o these sums. and to seek an expensive
inquiry, which in my opinion can result in nothing but the extinguishment of his claim in respect
ol them™: ihid, 365 366.

7% Holmes L) concurring, »
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ttreceived when the business was taken over,and all contributions subsequently
paid in by members of the old Friendly Society? Surely that would be contrary
to natural justice™.17

Thus, since counter-restitution was impossible, restitution would not be
ordered. Re Irish Provident has been followed on this point in Canada. In
Machray's Department Store v Zionist Labour Organisation.'s Dickson J
cited it in support of the proposition that an w/tra vires transaction will be set
aside “only on terms that both parties will be restored to (heir original
rights™ ™! 1t seems perfectly clear that the Court of Appeal in Irish Providens
proceeded on the assumption that such restitution was justified simply on the
basis that the payments upon the surrenders were ultra vires. Thus, Cherry LI
identified the cause of action of the company as against the appellants as a
right “to cancel the contracts and restore the partics to position in which they
would have been if the surrenders had never been made”, 182 Running
throughout both his Judgment and that of Palles CB on this issue is the
assumption that the u/tra vires nature of the payments — the incapacity of the
company to make them - gave rise to this right to restitution; that is, the very
incapacity itself was the relevant unjust factor.

There was also in issuc a further transaction, by which one of the appellants
had received £2000, and the company had received his shares in itself and cer-
tain other benefits.'S* As the i vires purchase by the company of its own
shares, the transaction was void,"™ and as a consequence he was under g

U Ihid. 377, That last sentence recalls Lord Mansfield in Mosex v Macferlan (1760) 2 Bury
1008:97 LR 676. Thus, as with the holding of Palles CR, ¢ ‘herry LI held that “the company can-
ot recoverany sums of money paid to members of the Friendly Sacicty on foot of policies,
unless they are in a position to segregate the assets of the Friendly Society which the have
received, and allow the holders of the policies such rights as against these assets as (he policy-
holders were entitled to before the business was taken over™ (ibid).

1966) 53 DLR 2d 657 (Man QB. Dickson J)

U Thid, 662 663; though in the Canadian fashion, the counter-restitution ordered was quite
creative (see at 663)

II913) 1R 352, 376 Strictly speaking, what was in issue were payments upon surrender of
policies rather than the subsequent contracts for the purchase of shares, so what his lordship
must have meant was the cancellation presumably. therefore, the reversal of those payments

I return for the €2.000, and in settlement of disputes pending in the Chancery Division of
the Tligh Court hoth in Ireland and in England, including a possible contractual claim for
L10.000, that appellant had agreed to resign as director and Managing Director from both the
company and the Society, and to transfer to the company all of his shares in the company.

"UI913 T IR 352, 368 371 per Palles CB, 378, per Cherry L1 Such a transaction was then
prohibited as wltra vires by Trevor v Whinworth (1887) 12 AC 438 (HL), and restitution in such
crreumstances was oceasionally ordered: see g Great NW Central Rlv Co v Charlebois [1899] AC
W Cquantum meriar Tor a transaction ultra vires as partly the purchase by a company ol its own
shares: see ihid, 124 125, per Lord Hobhouse, and (he order at [1899] AC 114, 131). Such a trans-
action would now be governed in Ireland by the Companies Act 1990, Part X1, on which see gen-
erally. McCormack The New Companies Legistation (Round Hall, Dublin, 1991) ¢h 3 and
governed in England by of the Companies Act 1985, Chapter VII. This legislation, like its coun-
terparts in the common law world, imposes criminal sanctions for such sales, and therefore ruises
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prima facie duty to make restitution to the company in that amount.
) . . . 5
However, Cherry LI again emphasised that's

“when a Court of Equity is applicd to to declare an agreement wm.l as ultra vires
the company, if the applicant had received anything under that wld.ugrccmcnl.
the Court will compel him to do equity, and as far as possible, to bring back all
that he has received under that agreement, either in specie or by making com-
pensation to the extent of its value. This is not. as has been suggcflcd. by muk‘-
ing a new agreement. Such a thing cannot be done by any Court. It is a
condition for granting reliel™.

Notonly did the Court recognise that any duty to repay did not depend on
a “new agreement” implied by law, but the Court was :ll\“() not prcpurc.d to
order restitution without counter-restitution. Palles CB felt Ihu( .ull of the
benefits were quantifiable, so that restitution and C()HﬂlL‘I'-I'L‘SlHUl.I()n could
oceur.' But Cherry LJ, with whom Holmes LJ agreed, held lhzll it was not
possible to restore the appellant to his original position,'*? leaving the uppc!-
lant secure in the possession of the £2,000. On this ssue, the whole focus is
upon the possibility or otherwise of countcr»rcslllutmn:l but cvcr? here th:
duty of the appellant to make restitution of the £2..()(J(l paid ultra vires b): th\
company was assumed, and assumed on tl?c basis Ihi.ll lhc payment o!-lhx‘
money was u/tra vires. In other words, the right to restitution arose h‘y virtue
of the incapacity of the company to make the payment ;n'ul pl}rchuxc in ques-
tion; again, the very incapacity itsell was the rclcvznﬂ unjust factor. B

Re Irish Provident illustrates another matter which, had .lhcv:.ulthvm'nfcs
gone the other way, might have constituted a good practical |1N|I|c;‘|(|nn for
h)cupuCily as a cause of action. It had been urgucd. that a closed or I.uvlly exe-
cuted swap precluded a claim based both upon mistake and upon failure of
consideration,"™* but the House of Lords rejected this argument in ”‘]f\ con-
text ol mistake,"™ and the Court of Appeal rejected itin the context of failure
of consideration.’” On other hand, had it been held that, once a swap was

e “the ' [ the illegality, of such transactions: on restitu-

the spectre not merely of the voidness, but also of t !
tion Ili'lcr such an illegal transaction: see eg Equiticorp v R [1996] 3 NZILR 586 (summiry) (1€
Smellie 1),

P91 TR 352, 370 371, per Palles CB

0 Ihid, 371 372,

7 Ihid, 378 379. ) R

4 See eg Birks, *No Consideration  Restitution After Void Contracts™ (1993) 23 UWA LR
195. See, generally, Meier, infra, ¢h 6. )

W Kleinwort Benson v Lincoln City Council [1998] 3 WLLR 1“‘)5’. [I*)‘J’i} 4 /\‘ll I.Rjﬁll"]('l |R|,)'771

"0 Guinness Mahon v Kensington and Chelsea /.lf(‘|]‘).‘JX] 1 WLR 829: (1 )()K| 2A | x.()';
(CA). Absence of consideration was used by Hobhouse J in Westdeutsche f|1‘) )f” 4 All ER A
907 908,923 924, 930 and 936 to justify recovery on a closed swap (the first Sandwell \wup.)lL
since failure of consideration also justifies recovery on a cl«?\‘cd mup.‘(hy\ ISSUE POSES NO nh\l.u &
to the re-interpretation of Westdewrsche as an example of failure of consideration (see infra. n

241

B
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completed. there would have been no relevant failure of consideration, since
the plaintlfs would have got all that they had bargained for and the effect of
any relevant mistake would have been spent, then incapacity would have been
the only candidate unjust factor allowing a local authority to recover on a
closed swap.'"' Indeed, the two transactions at issue in Re Irish Provident
“ssurance provide excellent — if simple - examples.'? First, the insured had
paid the lump sum premia, and upon surrender had obtained payments which
Were ultra vires the company. The transaction was thus completely closed.
Yet. the liquidator was held entitled to recover the payments, subject (o
counter-restitution of the premia. Second, as to the ultra vires purchase by the
company ofits own shares, again, the transaction was completely closed: yet,
again, the liquidator was held prima facie entitled 1o recover the payment for
the shares, subject to counter-restitution of the benelits received. These were
completely performed transactions, yet restitution was allowed on the basis
of incapacity. It thus provides an=unjust factor to a local authority seeking
restitution of net payments on a closed swap, and would do so even if mistake
and failure of consideration did not.

5. Cases assuming restitution of gifts affected by incapacity

I some cases, it has been assumed, rather than expressly stated, that a com-
pany can have restitution of an wltra vires gift. Simmonds v Heffer'> is a par-
ticluarly clear example. The League Against Cruel Sports Ltd had been
incorporated as a company limited by guarantee, and had made two political
donations. Mervyn Davies J conducted a detailed analysis of the objects of
the company and concluded that, whilst one payment was intra vires, another

ol £50.000  was ultra vires: then, he simply held that “[alecordingly the
£50.000 is returnable to the League™ '™ Clearly, the fact that the donation
was ultra vires was the reason why the duty to return it arose; hence. the inca-
pacity of the company was the reason for restitution. 'S A further example is

And in Guinness Mahon v Chelsea and Kensington LBCI1998] 3 WLR 829, 842 843: [1998]
JAIER 272,280 287, Waller 1.J oberved that, even if the court had held that failure of consid-
cration did not reach a closed swap, other unjust factors nevertheless could.

1ha ('nn‘lv.m Meier, infra. ch 6, p 195 “[ijhe important question whether a company can
recover after a fully exccuted contract has never been decided™. Tt is submitted that Re frish
/’ru!-/:/un/ demonstrates that it has, and in favour of restitution on the ground of incapacity.
Similarly, in Wilson v R [1938] 3 DLR 433, the Supreme Court of Canada did not consider the
fact that the transaction was completed to be a bar to restitution (see cg at 441, per Duff CJC,
Crocket J concurring)

WY 1983] BCLC 298 (ChD, Marvyn Davies 1): see, generally, Ewing, “Company Political
Donations and the Ultra Vires Rule™ (1983) 47 MLR 57. ’

M1983] BCLC 298, 304,

% Many of the cases in this section contain other causes of action such as breaches of fidu-
cary duty.and so forth, and it might be argued against the interpretations of those cases offered
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supplied by the decision of Dillon LI in Precision Dippings Lid v Precision
Dippings Marketing L1d."* The liquidator of the plaintifl company sought
the return of a dividend which had been paid to the defendant. Dillon LI held
that the “payment of the dividend of £60.000 was . . . an wltra vires act by the
company. In those circumstances, can Marketing have any defence to the
company’s claim for repayment of the £60.000 with interest 2. . .19 The
structure is such that Dillon LJ assumed the duty to repay, and posed the
question whether there could be any defences. That assumption is plainly

based on the wltra vires nature of the payment, and thus upon the incapacity

of the plaintiff. A similar assumption seems to have been made in Rolled Steel

Products v BSC,"% where money paid on foot of an wlira vires guarantee was

recovered back.™” The assumption of recovery scemed to go hand in hand
200

with the finding that the guarantee was ulira vires. 2 11 that is so. then the last
leading case at English law before statute removed the final vestiges of the
cffects of the wltra vires rule provides an important example of a case which
turned on the assumption that the fact that the payment was wlira vires was
itslf the reason for restitution; in other words. Rolled Steel turned on the
assumption that the very incapacity itsell’ was the relevant unjust factor.

In Ireland, where the u/tra vires rule has not been fully abrogated, a similar
assumption has also been made. For example. in /n re Greendale Develop-
ments Lid ™ the appellant had caused the company to make payments both
to himself'and to third partics for his benefit: the Trish High Court gave judg-
ment against him, and the Supreme Court affirmed. The case seems to be

here that the remedy in those cases turned on those other causes of action. No such objection iy
possible with Sinmionds v Heffer, since counsel for the plaintiff questioned the payments “on the
prounds of wltra vires and on those prounds alone™ ibid, 300,

e [1986] | Ch 447 (CA).

"7 Ihid, 457. In the event, he held that the defendant held the dividents so received on con-
structive trust: ibid, 458, applying Rolled Steel Products v BSC[1982] Ch 478 (ChD, Vinelott J):
[1986] Ch 246 (CA). Cf Re George Nevman & Co [189S] 1 Ch 674 (CA)

N [1982] Ch 478 (ChD, Vinelott J): [1986] Ch 246 (CA)

1" [1982] Ch 478, 51011, per Vinelott J: [1986] Ch 246 (CA), 298 302, per Slade L1z subject 1o
it possible defence canvassed by Slade CJ at 289,

A similar assumption seems to have been made in Parke v Daily News [1962] 1 Ch 927 and
Re Halt Garage [1982] 3 AILER 1016 (ChD, Oliver 1), In Parke, Plowman § restrained the mik-
ing ol an ultra vires gilt; quaere whether, by requiring that such a payment be justified (cg [1962]
1 Ch 927,960 961), Plowman J made a similar assumption that if it were unjustified and thus
ultra vires, it could be recovered back, thereby justifying restraining the payment in the first
place? In Re Halt Garage, money had been paid as remunceration to two directors: the liquidator
sought to recover it on the basis of the Companies Act, 1948. s 333: and Oliver J held that, “in so
far as remuneration has been drawn without the proper authority. they [the directors] are bound
to account to the company for it or to pay damages™: [1982] 3 All LR 1016, 1023. Given that the
statute assumes a pre-existing common law or equitable cause of action (see supra. n 65), this pirs-
sage seems Lo assume that, simply because the remuneration was ul/ira vires, the directors cume
under a duty to make restitution.

OV T1998] TR 8 (Irish SC). .
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entirely based on the assumption that, if the company derived no benefit from
the payments, they were ultra vires and thus irrecoverable.20 Hence, again,
the fact that the payment wasultra vires the company was assumed to be suf-
ficient for recovery: incapacity was assumed as the ground for restitution. .

Similarly, the right of an incapax (o restitution of a gift on the grounds of
incapacity has been assumed in the context of mental incapacity. The New
Zealand Courtof Appeal has carefully distinguished the right to restitution in
such a situation from that arising after a contract has gone off for mental
meapeity.* But the assumption of restitution has a longer pedigree. For
example.in Rourke v Halford 2 the Ontario Supreme Court ordered restitu-
tion of two gifts of money made by a person suffering from mental inca pac-
ity. It secems that Garrow JA% assumed that, if such disability were found,
restitution would be automatic.2¢ However, an excellent example of the gen-
cral point made here is provided by the similar and carlier, but very impor-
tant. Canadian decision of Goodfellow v Robertson, 297 On the administration
of Goodlellow's estate, Robertson claimed that, when suffering from a men-
tal disability, he had paid $1,200 to the testator, who then used it to purchase
property. In Robertson’s claim for the return of his money, Spragge C

admirably summed up the case for restitution on the basis of the unjust fac-
tor of incapacity:208

S Robertson was at that time a lunatic, he could not have assented (o the
advance and application of the money, and so the testator had in his hands
$1.200 of the moneys of the lunatic, and used itin a way which did not relieve
him from his liability to account for it and that money is still due from his
estate. I this be a correct view, Robertson is a creditor of the testator's estate
for the amount in question, being for so much money received to his use . . "

The essence of the argument of (his paper is here: that an incapax cannot
consent to the defendant’s enrichment, and as a consequence of the plaintiff’s

inability to consent, the defendant's enrichment is unjust, and he must make
restitution.

On foot of expeditious statutory misfeasiance
actiong see also the cases in supra, nn 6466,
4 See the discussion of Scorr v 1 ise [1986) 2 NZLR 484 (NZ CA) above, text with nn 69 71.
" (1916) 31 DLR 371 (Ont SC),

)

proceedings which presuppose the enuse of

Maclaren and Magee JJA concurring: Hodgins JA delivered a Jjudgment to like effect.
Indeed. since the money could be traced into land, he would have ordered a lien over the
land had he been so asked: ibid, 376,

ST IR Gr 572 (Ont, Spragge C).

AN Ihid. 576, upon which ground Spragge C rested his Judgment; on Robertson’s claim to a
resulting trust over the land purchased wtih his money, entertained but not granted by Spragpe
Cosee Chambers, 23,27 118 119, See also Lenehv Leneh (1805) 10 Ves §1 1532 ER 943 (o wile's

DICILY s fenme covert meant that she could not consent (o the transfer ((1805) 10 Ves 811,
32 LR 94309460, per Grant MR) but the claim failed on the facts).

e
ST

—
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6. Conclusion of the argument from the authoritics

There is therefore a considerable body of dicta stating the right to restitution
of the incapax: they are to be found in cases across many jurisdictions deal-
ing with all forms of incapacity, and with both contractual payments and
gifts. The argument is clearest, and in fact ratio. in Goodfellow v Robertson
and K1, Tractors, and it appears in strong dicta in Breckenridge, Pearce v
Brain, International Sales v Marcus, and Re Frederick Inns, all of which
expressly articulate the impulse to give restitution simply for the incapacity.
Thatimpulse is assumed in an even wider range of cases. again found in many
jurisdictions, dispersed across all forms incapacity, and dealing with both
contractual and non-contractual enrichments. This is clearest in the reszitutio
in integrium cases, which assume restitution unless counter-restitution is
impossible, and which therefore also embody the impulse to give rcslilulym
simply for the incapacity. Such cases are exemplified both by the Canadian
infancy line of authority built upon Sturgeon v Starr and by the similar men-
tal incapacity cases such as McLaughlin, Wilson. and Hill v Chevion. These
cases have, in Re Irish Provident Assurance, a counterpart in Irish company
law which which reflects a strong judicial assumption in Ireland in favour of
restitution of payments made pursuant to ultra vires contracts which is also to
be found in cases such as O'/Hehir v Cahill and PMPA . There is a similarly
strong assumption in favour of restitution of w/ra vires gifts in Ireland in
Greendale and in England in Simmonds v Heffer. Precision Dippings, and
Rolled Steel, an assumption shared further abroad in the context of other
incapacitics in Scott v Wise and Rourke v Halford.

In all, these cases constitute a strong body of authority in which the right
Lo restitution on the basis of the unjust factor of incapacity has been stated or
assumed and given effect. There are doubtle

s other examples. It is time to

recognise the essential unity of these dispersed cases. and to accept that they
state an unjust factor of incapacity. The argument from the principle against
unjust enrichment in Part 1 justifies accepting incapacity as an unjust factor.
Cases such as those in this section ought now to be treated as examples of that
unjust factor of incapacity.

On the other hand, it may be argued that many of these examples are not
necessarily of the strongest, comprised as they are of dicra. inference and
assumption. But they are nonctheless there, and consistent with the principle
argaed for above. Even if they are not strong enough to compel its recogni-
tion, nevertheless that recognition would confer upon them a rational and
principled explanation. 1f. furthermore, those cases. properly analysed, turn
outto be examples of failure of consideration or some other unjust factor “this
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does not impugn the argument from principle about incapacity; it simply
means that these cases are not examples of it. But if, nevertheless, those cases
|jx‘opcrl_\ analysed do turn on incapacity, then they support the argument
from precedent in favour of incapacity as an unjust factor in law ni'h‘slilu-
tion,

Vo DISTINGUISHING THE UNJUST FACTOR OF INCAPACITY EROM

RELATED ISSUES

I hc‘ po.‘xilion argued for in this paper, that incapacity is of itself a ground for
|'¢§1]lulm|\. seems to be similar to that adopted in Scots®™ and South
Alrican 10 Law; but, notwithstanding the authorities discussed in the previous
l.’url. lh‘crc are — inevitably - some contrary dicta. If they do not prevail, three
lines of authority which might be thought to be relevant, and three futher
nml.lcrs‘ must then be carefully distinguished from the unjust factor of inca-
pacity argued for here.,

First, as to the contrary dicta. They come mainly from the older minority
cases, where courts used to refuse restitution of benefits transferred under
mmors' contracts, and where they may still do so in respect of gifts made by
mmnrx.l/\s to minors’ contracts, in Wilson v Kearse®!! the infant plaintiff paid
a deposit on the purchase of a tavern, but failed to complete, and sought the
return of the deposit, It is reported that “Lord Kenyon was of the (;pinion
that though an infant was not compellable to complete a contract, yet that
when he had paid money under it, he could not recover it back unless he could
shqv that fraud had been practised on him. If an infant was to buy a thing not
being necessaries, he could not be compelled to pay for it; but having dm;c S0,

“'”’v fm ]c;n_t in the context of mental incapacity (John Loudon v Elder's Curator Bonis 192
226.as cxp];uncd by Burrows and McKendric 538) and semble in the context of compani
ing ultra vires (see Magistrates of Stonchaven v Kincardineshire Co Co 1939 SC 760 (rccrz;mpcl
ki}\ClIi(C(f in McKendrick. supra, ch 4). See also Glenrothes Development Corp v Bannerman i‘)‘)(;
GWD 1614: [1997) RLR §193 (recovery of ultra vires severance payment). Cf'WI Stewart, 77
L of Restiution in Scotland (CGreen Sweet & Maswell | dinburgh, 1902 88 89,
" e Rulten NO'v Hearld Industrie (Pry) 10 1982 3SA 000 (1) (it
; ultra vires, then such payment is recoverable . . . on a conditio indebi
l|vcn;|.v|r“lr’u/u\li/u'z/ Enrichment: A Cusebook (Butterworths, Durban 1993), 48 189-192):
WP Radperateif Bpk v Lome 1995 (4 SA 978 (C: [1996) R1.R 87 (statutory body paying i/
vires has an enrichment claim against the recipient; see Visser *Unjustified FI]!‘IC")I{IC!;‘I" i
el Reviers of South dfrican Law 1995, 225, 333); Bowman, De Wet ang De plen NN
Fidelity: Bank Lid 1997 (2) SA 35 (A): (1997 212 (wltrer vites pa ccoverable as
el by w(z/:'l):i/[i). 1 RLR § 212 (ultra vires payments recoverable as
TIR00) Peake Add Case 196: 170 ER 243

a

paymentis made
e Eisclen and

gy
[
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he cauld not recover back the money™:*> and in Holmes v Blogg™ ' Gibbs )
also thought - ohiter - that, in principle, such an action could not be main-
tained.?" However, although Wilson v Kearse has been followed in
Canada "™ it “has been the subject of criticism by both the courts and the
textbook writers™ 2" and it is “probably incorrectly reported; but at all events
it is over-ruled by the more recent decision in Corpe v Overton” 27 which
rejected the position of Gibbs CJ in Iolmes v Blogg " In Holmes, a minor
paid for a lease, but upon majority disaffirmed it and brought an action for
money had and received secking to recover the moncy paid for the lease.
Despite his wide dicrum, Gibbs CI'seemed to put his judgment on the ground
that the infant had indeed “partially enjoyed the consideration™ > and that
is the sense in which it seems subsequently to have been understood. Henee,
in Corpe v Overton,' the members of the court were clearly not attracted o
Gibbs ClI's wide dictim; and Tindal CJ held that the ground ... of the judg-
mentin Holmes v Blogg was, that the minor had received something of value

for the money he had paid, and he could not put the defendant in the same

position as before™ 222 so that, where a minor had paid a deposit on the

12 (1800) Peake Add Case 196, 196 197: 170 ER 243, 243 £y 7 Tavlor (1856) 8 DeGME&G
4, 258: 44 IR 388, 389, per Turner 1.1, followed Wilson v Kearse on this point denying the
infant his claim 1o recover a sum paid upon entering partnership.

ST (1817) 8 Taunt 508; 129 ER 481,

A (1817) 8 Taunt 508, 510; 129 ER 481, 482: pointing to the dictm of Lord Mansficld set out
infra.inn 227, Cf National Provincial Building Sociery v Almed [1995] 2 EGLR 127 (CA): il the
local authority had granted an wlira vires 1ease, Millett LI (at 130) saw “no ground™ on the facts
on which a claim to restitution could be based. there being no mistake, and consideration not
having wholly failed: neither absence of consideration nor incapacity was argued,

NS Short v Field (1914) 32 OLR 395 (Boyd Cand Ont CAY: Robinson v Moffatt (1915) 35 O1R
9 (Sutherland Jand Ont CA),

O Lalayette v WW Distriburors (1965) 51 WWR 685, 689, per MeClelland DCY

S English v Gibhs (1889) 9 LR (NSW) 455, 457, per Darley C1. Though now it is now over-
taken on the issue of ministerial receipt by AN v Wesipae (1988) 164 CLR 662 (HCA). and per-
haps it overstated the effect of Corpe v Overron (1833) 10 Bing 2520 131 R 901 on Wilson, since
the latter case is not expressly dealt with in former, English v Gibby is nonetheless an example of
an infant having paid a deposit and then rescinding, recovering the deposit on the basis of Fail-
ure of consideration.

2% (1817) 8 Taunt 508: 129 IR 481 .

21 Which formed the basis of the carlier Holmes v Bloge (1817) K Taunt 35: 129 ER 294 (hold-
ing that o minor must disalfirm within o reasomable time of attamning magority)

CUCRETY R Taunt S08, 511120 1R AR AR

CUCER3) 10 Bing 252; 131 1R 901

22 (1833) 10 Bing 2560131 ER 901, 902; ¢f 10 Bing 252, 257: 131 I:R 901,903, per Gaslee
F(Holmes v Blogg “clearly distinguishable™); Alderson and Bosanquet JJ delivered a judgment
stongly to the same effect as that of Tindal CJ. They were followed in this in Everers v Wilkins
(1874) 29 LT 846 (similar, subject 1o counter-restitution) and by Stirling J in Hamilton
Vuaghan-Sherrin Electrical Engineering Co [1894] 3 Ch 589 (minor's purchase of allotment of
shares rescinded, had obtained no advantage. henee a total failure of consideration, and the
fore got the payment back). On the question of whether there had in fact been such a total fail-
ure, Haniilton has been doubted in Steinberg v Scata ( Leeds) Lid [1923] 2 Ch 452, (see 460, per
Lord Sterndale MR, 462, per Warrington LI, semble 465, per Younger L1): indeed. in the view
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purchase of a share in (he defendant’s trade, but withdrew belore the part-
nership deed had been executed, there had been a total failure of considera-
tonand the minor could recover his deposit.** Thus, Gibbs CJ's wide dictum
contrary to the position taken in this paper seems not to have prospered, >
and its demise has also seen hat of Wilson v Kearse. In the event, the common
law was settled at least since Corpe v Overton that a minor could recover ben-
cfits transferred under o void or disaffirmed contract, which position largely
persisted when the common law was modified by statute,225 The point of the
present analysis is that some of (he €ases on such restitution (o the minor
embody incapacity as the relevant unjust factor,

As (o minors” pifts, the position is less clear. Lopd Mansficld was of the
view that a minor could not recover back a gift.227 In fact, he was also of the
view that a minor could not recover back benefits transferred under a void or
disaffirmed contract, 22 3 view which strongly influenced Gibb CJ's dictum in
Holmes v Blogg. But. it might be thought that, simply because the law has
allowed restitution of benefits transferred under a void or disaffirmed con-

tract, it need not neeessarily follow that it should allow restitution of 4

ol one Canadian Judge, Sreinberg “may be considered to have overruled™ Hamilton (LaFaverre v
WW Distributors (1965) 51 WWR 685, 687, per McClelland DCJ). Nevertheless, this was as to
the application of the rule. not as to the rule itself, and in Steinberg [1923] 2 Ch 452, 460 46 1,464
respectively. Lord Sterndale MR and Younger LJ both affirmed the correctness of Corpe v
Overton, Again, the Corpe v Overton intepretation of Holmes v Blogg was followed in Bo-Lassen
v Josiassen [1973] 4 WWR 317 (Alb DC). 319 320, per Buchanan CDCJ.

UL Stapleton v Prudential Assurance Co Lud (1928) 62 11.TR 56: aminor entered into g life
awsarance contract, and made payments: well alter attaining majority, she sought o repudiate
and to recover back the payments; she succeeded in the Circuit Court, in the High Court, the
cause of action was not denied: mstead, Sullivan P (O'Byrne J concurring) held that, since she
had the benefit of life urance cover until the repudiation, failure of consideration had not
therefore been total (*1f she h: ddied . . the company would have been bound (o pay, so it could
notbe held that no consideration had passed during those years™ (ihid, 56) and she could not now
recover back the premia). Cf Re Phoenix Life Assurance Co. Burges” and Stocks' Caye (1862) 2
J&DT441: 70 1R 13 L Flood v Iish Providen Isstrance Co (1912) 46 111 R 204, 1912) 2.0
M7, where the absence of similar risk o the insurance company when the contract was void
meant that there had been a total failure of consideration,

= Apart tfrom Famon v Dobranski (1970) 73 WWR 371, where Belzil DCJ held that “the old
cases in the common law all seem to me abundantly clear that an infant who has purchased and
patid [or goods cannot recover his money™ (a1 374) but nevertheless denied recovery not on this
broad ground but on the ground that there had not been o total failure of consideration on the
facts (at 377)

U Seetentaupra, with and in nn 8486

tSee supra,n 67,

ST aninfant pays money with his own hand without a valuable consideration for it, he can-
not getit back again™: The Earf of Buckinghamshire v Drury (1761) 2 Eden 60, 72; 28 ER 818, 823:
(1761) Wilm 177, 226n; 97 LR 69, 88.

SN The action for money had and reccived “does not lie for money paid by the plaintiff . . . s
in payment of a debt. . - contracted during his infancy™: Moses v Macferlan (1760) 2 Burr 1005,
1012: 97 ER 676, 680-681. Cf his more general “the privilege of infants is a shield, and not a
sword™: Zoueh v Parsons (1765) 1 Black 575, STT:96 ER 332, 3 3 to similar effect sib nom Zouch
d Abhott v Parsons (1765) 3 Burr 1794,1802: 97 ER 1103, 1107,
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minor’s gift: after all, why should a child who gives a birthday present 1o a
friend hckcnlillcd to getitback. However, minor’s gifts, where they have been
impugned, have been held not void but voidable.22 |f the giftis n\‘oiflcq or
disaflirmed because there is no bar or impediment (o rescission or disaffir-
mance, then restitution follows: if it is not avoided. no question of restitution
arises. The child who has given a birthday present would find that, even il the
gift were prima facie voidable, rescission or disaffirmance would be barred,
The point of the present analysis is not. however, to consider whether ‘!hc law
should regard minors® gifts as voidable, but instead to argue that, if it does,
incapacity can be one ground for consequent restitution,

The contrary dicta may therefore be dismissed as no longer representing the
law; or they might be confined to minors’ contracts or even minors’ gir'l‘\. But
they might be lighted upon as having rejected incapacity as an unjust factor,
not least because they derive from the high authority of the views of Lord
Mansficld. Nevertheless, the Taw evolves.?
Former immunities cede to evolved causes oltaction. For example. in Whire v
Jones 222 the House of Lords held that a solicitor could owe a duty of care in

Later cases refine carlier,?v

tort to an intended but disappointed legatee, notwithstanding that the old
case of Robertson v Fleming 23 on appeal to the House of Lords from
Scotland. contained strong contrary dicta, in particular in the speech of Lord
Campbell LC. Lord Goff of Chieveley, who delivered the majority xpch}1 in
White v Jones >** did “not consider that the ¢ istence of such a duty of care

can simply be dismissed by reference to the sweeping statements made in
Robertson v Fleming. For the law has moved on from those days. Nowadays
questions such as that in the present case have to be considered anew. and

0 Recall, for example, the Irish position that *[g]ifts made by infants are . voidable™ Lloved
v Sullivan (6 March 1981, Unreported, (Irish High Court), Trins ript 3 per MeWilliam 1 (see
supra,w 61 though of supra, text with n 140)

" The process of evolution, and the question o whether in so doing, ymly‘c\ are making or
merely declaring the law, was a central question in Kleimvort /fwr\mrrx Lincoln City Coune {l[l‘f‘)?ﬂ
3 WLR 1095; [1998] 4 All ER 513 (HL); see eg [1998] 3 WLR 1095, 1100; [WQK] 4 All ER 513,
SIS, per Lord Browne-Wilkinson: [1998] 3 WLR 1095, 1117 1119: [1998]4 AIl ER 513,534 536,
per Lord Goff: [1998] 3 WLR 1095, 113] 1] 32 [1998] 4 All 1R S13, 547 549, per I,r>’r<l I |n>‘<].
[1998] 3 WLR 1095, 1139; [1998] 4 AIl ER §13, 554, per Lord Holtmann: [1998] 3 WILR 1095,
FHAR 1149: [1998] 4 Al ER S13, 563 564, per Lord Hope

U Stare (Lyneh) v Cooney [1952) 1R 337 (rish SC) 360, e O'Higging C1LOKO, per 1enchy
) 2119951 2 AC 207 (1IL). On restitutionary liability on the facts of Whire v Jones, see
Matthews, “Round and Round the Bramble Bush™ [1996] LMC1.0Q 4(y(); O'Dell, "Inxurnnc_n"
Payments (Mis)Dirccted, | quitable Maxims (Mis)Used, and Restitution [?(VC[rIV!U M’I\\U('
[1997] LMCLQ 197. However, of Hill v Van Erp (1997) ISH CLR 159 (HCA), 225 Z-,7. per
Gummow J (plaintiff “correct™ in not framing such a clmm in rcxluunrm):hlhlx aspect of /il is
discussed in Tapsell, “The Negligence Juggernaut and Unjust Enrichment™ (1997) 16 Aus Bar
Rev 79,

21 (1861) 4 Macq 167.

3 11995] 2 AC 207, 259,
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\.lzllL‘mCIH\ of the law such as that of Lord Campbell, cannot be allowed to
toreclose the argument of the plaintiff in the present case . " Lik‘cwi\‘c it '('
submitted, here: statements such as those of Lord Kenyon -(jibhﬁ (I I;
Lord Mansfield should not be allowed 1o foreclose th . ha inca,
;T:lcily should now he recognised as constituting a
tion. The aceeptance of the principle ag i

c argument that inca-
: cause of action in restiiy-
an unjust factor 1o unite many other “"“m o C””C’?"W“li“ﬁ“““ ol

R . any er dicta and cases to give proper effect (o
(‘lm policy underlyving the various heads of incapacity. It is submitted
fore, that this view of Lord Mansficld ought not now to prc.v'lil .

I the contrary authoritics do not prcv;;il b

there-

cand the argume rein [ :
neapacity as an unjust factor s aceepted, then, three ]Iﬁh’:‘:;lt:l::;i;::‘ I;T]‘;:"'
mlAgh(.hc thought to be relevant must be carefully distinguished T}I/w ﬁr‘l]
arisesin the context of payments made u/tra vires as a matter Ol‘publlic law l:1
cases such as Re KL Tractors and Breckenridge, the relevant (.‘()HU'EIC[; wérc
[“.Im’ ,riz'(".s because the statutes incorporating the companies were uncm}ﬂliln-
mn: N, "AC1S Wors o /) ¥ 1 ¥

\l:[:: \I(:l\j ulv\nli\/::l: \:IL]LL [,'lt’vi:/,::“ I::.::.;'nl;:rn(:)nl-llllcorpornu:jm in .much lhf
el ol o ! poration .C"f‘l"‘CIS n Rover

¢ 11{/:;/11/ v Cannon Film' Sales (No 3).2%5 And this is how they were
treated in the cases. In other words, the cases are examples of w/1ra w‘rm-y
vate law, cven though the reasons why the contracts were ultra vires wérc ub-
IIL: law reasons. In this, they are like Westdeutsche, which is also an C\'uz le
ol ultra vires at private law, even though the reason why the swaps u;n‘l r'IZIt
were ulira vires, as decided in Hazell, iy strictly speaking a mullc‘r of m‘h]i-‘
law. Such private law ultra vires must be carcfully distinguished l‘rn{n lh(‘
cases where the public law /g vires as a matter of-policy, ofitself and \vi(ht
out more, supplics a policy-motivated unjust factor. For example, in (he
Auckland Harbour Board v R line of authority discusscni by Pljoi"\'\' >(’
McKcndrick. the public law context supplies the strong policy illﬁl“‘lc‘:i‘:l’
for such policy-motivated restitution. ¥ This is not (o say that r.cslki(uli:m(in‘
\lvlL‘h l contextcannot be had on (he basis ofincapacity (I:‘r{'z'/"('m'/;/qz’ and Re
KL Tractors illustrate that it can23), only that the Auckland line nl: ‘ "

at pri-

authority

:“ [1989] 1 WLR 912: [1989] 3 AIl ER 423 (CA)
1924 AC 318 (PC). Sec also AG v Gregy Sy ;
7&}.‘771‘ i X T v Great Southern and Westeorn Co of Ireland [1925) AC
.”,“”\l' :’,“j- i i '{'l’{}v‘/'/lll‘>\)11 FAC20. 177, Lord Gofl justified the citizen's clain of right ay
i | e state (¢ carly apolicy-motivaged unjust factor), inser alia, on he basis (h repre
\uztxt«\.lhc u»n\m\cvm! the state’s claim of right as against the citizen -
See also La Caivse Populaire Notre Dame Limitée v 1\'/07\'1'11(|‘)(s7) 61 DLR (2d) 118 (Sask

QB): explicitly applied in the private I; in C
Y private law contex donia Ce ¢ Creeli
Haldimand Feed Vll (1974) 45 DLR s {):}(;‘n(l(g):]t[ 1'11‘(5;1/: donia Communiry Credis Union gy

atit repre-
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probably turns on the public law considerations behind the incapacity rather
than on the incapacity itsell, >

The second is the Westdeutsche case itself. At first instance, Hobhouse J
suggested that where “a contract . . . is void ab initio in the way that an ulira
vires contract is void™.>* then absence of consideration is the unjust factor
which justifies restitution of benefits transferred pursuant to that ultra vires
contract. As Professors Birks and McKendrick have demonstrated above,
this innovation has not prospered: and a consensus scems (o be cemerging that
itmay be right to regard the unjust factor in Westdenrsehe as failure of con-
sideration. ™ If the argument advanced here is aceepted, then, where a con-
tractis ultra vires and thus void for incapacity, it is by definition “void in the
way that an ultra vires contract is void™, and that incapacity may thus provide
the relevant unjust factor. In the swaps cases, the local authoritics are affected
by the incapacity. Thus, in those cases in which the local authority is the
plaintiff*2 incapacity would be available as an unjust factor.

*' These public law considerations are clearest when they compel the denial of ordinary resti-
tution defences: see ey Commomvealth v Burny [1971] VR 825 (Newton 1) (overpaid pension
recovered): A-G v Gray [1977] 1 NSWLR 406 (NSW CA) (overpaid salary recovered); Sandvik v
Commonvealth of Australia (1989) 89 ALR 213 (FCA) (import-duty refunds paid on foot of
invalid Ministerial Order recovered); of Commomvealth v Hamilron [1992] 2.0Qd R 257 (overpad
benefits recovered on foot of statute)

M0 [1994] 4 A ER 890, 929,

M Westdewsche [1996] AC 669, 683, per Lord Goll: [1996] AC 669, 710 711, per Lord
Browne-Wilkinson: Guinness Mahon v Chelsea and Kensington 1LBC[1998) 3 WILR 829, K35, 83K
SATL[1998] 2 AIVER 272, 279, 282, 284 285, per Morrit LI [1998] ¥ WELR 829, 50; | [908] 2 All
LR 272,294 per Robert Walker 1L): Goff & Jones, Sa1though of Guinness Mahon [1998] Y WI.R
820,841 [1998] 2 All IR 272, 285 per Waller LI, critical of the unjust factor ol absence of con-
ttion but doubtful that it is properly capable of remterpretation as an application of failure

side
ol consideration,

M L Westdentsche [1994] 4 AILER 890 (in the second Sandwell swap, the net payor is the
local authority (11994] 4 Al ER 890, 908), which could rely on absence of consideration o
recover ([1994] 4 AlLER 890, 936)): South Tyneside B¢ vSvensha [1995] 1 Al ER 545 (Clarke 1)
(plaintiff local authority’s claim (o restitution of net payments on i void swap for absence of con-
sideration unsuccessfully met with the defence of change of position); TSB Bunk of Seotland v
Welwvn Hatfield D199 312 Bank LR 267 (1Hobhhouse J) (swirp between two local anthorities (1)
Welwyn Tattield 1DC (as 1o which see ifra,n 277) and Brent LBC: plaintilf local authority's
cliim for net payments of £1.8m successtully met with defence of aceeptance of payment ol debt),
See also Rochester City Couneil v Kent County: ¢ ouneil (1998) 96 LGR 697 (Sullivan 1) [199%]
RLR§106. Pace National Provincial Building Soc v Almed [1995] 2 EGLR 127,130 (CA). per
Millett LI, who could think of no appropriate unjust factor to ground the local authority’s claim
meapacity would have done so, though it would still have failed for the other reasons which
Millett LJ gave. And it might have justified the quantunt pievur velused in Crone v Dublin €'
(1961) 95 TLTR 79 (Irish SC) (in the supply of water. the rate as set was ultra vires the local
authority, and the Supreme Court (Maguire and Lavery 11, Maguire CJ dissenting) denied a
claim for a quantum meruit for the water supplied and used). It might also have supplied another
unjust factor in favour of restitution in the cases supra.inn 92
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Of course. only the party affected by the incapacity can claim that as a con-
sequence he could not consent to the enrichment. Thus, in the swaps cases,
itis open only to the local authorities to rely on incapacity. In those cases in

which the banks are the plaintiffs,” inca pacity would not be available as an
unjust factor. This includes Westdeutsche itself. > Since | lobhouse J held that
the plaintiff bank could have restitution based upon absence of considera-
tion, that troublesome unjust factor cannot, unfortunately, be reinterpreted
as stating or embodying incapacity as an unjust factor. Thus, if absence of
consideration is to be rejected, and even if incapacity is to be accepted, the
banks would still have to rely on mistake or failure of consideration.

The third matter to be distinguished is this. Apart from the unjust factor off
incapacity suggested here, there is another cause of action in restitution — that
ol inequality from personal disadvantage — upon which the incapax might
seek to rely: as Professor Birks puts it, “[i]n situations in which it is doubtful
whether a minor or a person of unsound mind has restitutionary rights ema-
nating from his own particular disadvantage, his proper tactic will be to pre-
senthimself in this larger category of personally disadvantaged people™.24¢
The cases on such inequality constitute the third line of authority from which
the unjust factor of incapacity suggested here must be distinguished. Such
cases of personal inequality, according to Professor Birks, are contained
within “a category of incapacity, extending beyond minority and mental ill-
ness, arising because the person in question is casily exploited by reason of
lacking, to a marked degree, the social and intellectual advantages of the aver-
age citizen™.*7 Even if this were to be aceepted, incapacity as an unjust fac-
tor will not displace it as unjust factor in this context; it will be merely a
further string to the plaintiff”s bow. Indeed, more generally, it will not dis-
place any other unjust factor in this context; rather, it will supplement them.

Y Dynevor v The Propriciors, Centre Point Building Units Plan No 4327 (12 May 1995)
Unreported. (QId CA). [1996] RLR § 20 (only the company (or its members by a derivative
action) can assert the ultra vires, per Macrosson CJIA and McPherson JA: Pincus JA concurring).

“HAsin Westdeutsehe itself, and most of the other Swaps cases.

% Even though at least some elements of his lordship’s argument there could be deployed in
favour of the argument made here, For example, in his view, the decision of Lush J in Brougham
v Dwver (1913) 108 LT S04 confirms “the basic proposition that in the absence of some special
factor money paid under an wirra vires contract can be recovered as money had and received in
the same manner as can money paid for a consideration that has wholly failed. This is so even
though no question of mistake of fact arises and there were mutual dealings under the supposed
contract which would preclude the application of . . . the ordinary contractual principle of " total
failure of consideration ([1994] 4 All ER 8§90, 926). Although he uses that description of
Brougham v Dwyer as authority for his unjust factor of absence of consideration, nevertheless on
that reading. the ¢ is equally consistent with the view that it was not the voidness of the con-
tract per se so much as the fact that the contract was wltra vires which justified the action for
money had and received: that is, that it was the incapacity itself which justified restitution.

S Birks. Introduction, 218.

% Thiel, 216, 4
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Thus, in the context of ultra vires contracts, a ]ﬂilmvllﬂ can seek l().rc\_\' n‘o(
only on mistake, failurce of consideration and (if it CNISI,\)VuhsCI‘IL"c of u)‘nsxy(l-
cration, but also upon incapacity. Again, in the context 0'1 mmm'llyi l’?y :lﬂd]—‘
ogy. not only can the plaintiff  who traditionally I‘C|IL.‘d upon failure of
u;m;midornlion rely upon mistake or absence of consideration, or even
incquality, but he can also rely upon incapacity. As hn the context (.vl n}\_:nl‘ll
* there the plaintiff had

incapacity, take the example of Hart v O'Connor: . ] »
argued that the contract was invalid both ul. lu\\“!ur ll.w n_wnpzlcny ufn-i in
cquity by reason of unconscionability. The Privy Council rc_)gclc<l both .lvl g.u~
ments. Assume for present purposes that they had dunc‘ ;31'g0|scl.y' ”j.c reverse
and accepted both, so that the contract was therefore twice invalid. T hf' argu-
ment here is that the incapacity itself would have generated a cause of action,
in réstitution; the unconscionability would no doubt also have gcngrulcd a
cause of action in restitution based upon inequality from personal disadvan-
tage. > However, there, as in all of the other examples thrc-lhcrc .zlrc olhcr‘
possible causes of action, incapacity nevertheless provides a further cause of
action. S } ]
Three further issues must be briefly raised and distinguished. First, since
this paper is concerned with claims in restitution ’”'thf' incapax (such as ll?c
minor, the company acting u/tra vires, the p.’xr.ly .\‘llﬂcljlllg from mcnlul»t_nca‘-
pacity, and so on). it is not concerned with clulms against the incapax. H~1us.
in the context of incapacity, many of the cases in the books seem lov be con-
cerned with claims in restitution against the minors or other incapax;
Westdeutsche and Kleimvort Benson v Lincoln are just such cases: but they are
not the focus of this chapter. Second, where a defendant incapax hus‘v hcn:n
enriched, that incapacity might state a policy-based (lgl'tﬂcg' u.\ an action in
restitution. Again, in those cases, it is the incapacity of the (lch‘nL[illH»W.h‘l:,;h
ion of policy in the next Part makes explicit®®)

is in issuc (as the discus X
whereas the unjust factor of incapacity is a plaintiff-sided !nu(Fcr. rhl.x’ mu.kc.\
the policy-based defence largely irrelevant to the cuu.xc»ol» uclem.‘TITlrd. just
as there are two separate questions whether a contract is m\.'ulu.l for incapac-
ity, and whether, if so, the incapax may have personal rcx»lml.lmn., there are
likewise separate questions whether a contract is invalid .I(.‘r incapacity.
and whether property passed from the incapax to the recipient in goods

B 1Y 4y PC): see supra, Part HH1(2). .

2 [S]cixl;lu/}(f ]I{r]r(/):j:(z/lm(rt.um‘ Z(h{ 205, 216 218 (incquality as l?u‘ \mw\l factor): 4‘/ ]ium'm\‘_
189-193, 199-204 (exploitation as the unjust factor); ¢/ N Ii;{m[nrlh. lhmm\gvm.rmhﬂ%\ :\'n
Vitiating Factor™ [1995] LMCLQ 538 (unconscientious receipt as the unjust »l“lf_l()l'). (f‘“f;‘:]
whether, although the incapacity is an alternative cause of action to the unjust mu.m\v\ ‘n ¢.<l J
these treatments, some of the cases therein used might be better seen as examples of incapacity

M0 Text with and in notes 267 269

S L
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“.I”.\I" i = 2 e raet, = ) i
erred under the contrae, 2 Such questions of tile are separate frop
and irrelevant to the analys ‘ -y

s ofan unjust factor in restitution. All these ma-
cope of the unjust factor ofincapacity therefore

ers (o one side, the proper

becomes clear,

VL. PoLICY
Phe argument so far has been that lhc‘ principle of unjust enrichment justifics
i lll'L'LIICl: orlesser extent by the u:lllll]hl([:::::li?s1\3;;2:;;.::]l(iinll’;I“ilnlzl;;:/i: l:“"”'“k“‘”[ '“‘
;1:;111]11[1“011: A].' of this is further justified as a matter of legal [iorl::vl (L)ll?lllul
Smply, restitution for incapaci ¢ policy of i o
allowing restit uli(xm,(z:n'(Il]lknl)r;:llt/gl}l/i l‘:lgotlwll"(llhlir:]r]:(l)l'l(.lallc!:’ihorx’l(,ﬂiIlti;;:/zlrl/](sl\l ioemhr

nature of the transaction by ing i thetelria
1 ans: Y removing its effects, and s the poli
S thus furthers the policy

the recognition ofincapacity as

i };or‘cxumplg. in company law, 253 the aim of the ulira vires rule is the main-
Ianillzl:-.C Ofcilp‘l‘lilf forllhe protection of the shareholders and intra vires cr;(ii-
ors. Thu.x. the object of the doctrine of ultra vires is . . . the protection of
the public. In relation to dcompany. it protected subscribers to the ¢ 5 "] .
and thos:e w4ho were relying on the credit of the company. lnl the C'mumfjrdil)ll
“U”.].m.mcg' itexists . .. for the protection of their rate-payers . ;‘c‘(;l ‘Ot"‘t
the “concern of the law is that the monies or other property of l}llc‘ o "L“'LL.
slm.ll not be transferred into other hands by an unauthorised  thesorpe.
rut?on‘ and that, if such an unauthorised transfer does :
ration shall, so far ag possible, be l

act of the corpo-
i ake place, the corpo-
saved from meurring a loss thereby™ 256

S Ee Swadling, “Restitution for “onsi
" ading, “Res r No Consideration™ 1994] RLLR 73 34 Y '
g ".‘H.'“'"ﬁl“l{ 071 National Provineial Building So » ,,/,,I,,,,,/“'wslj ) lﬁ;lal({) i A
. /\: !(:l \:I”\ylilllllljlr rule \ll;llmp an incapacity, such as minority k‘Vl‘ 1‘ncn|w‘| il!L"I]V"IL‘IIVL
A ose jurisdictions which reg; ignficy pstipes of y il
\m‘nimr.\‘ N st i — P"”ulI;y(yg.}l{:n(mlu( vestiges of the ultra vires ruie: on the
C{,rn ",C/gmg.//k;l;h“w. Carriage and Iron Co v Riche (1875) LR 7 HL 653, 667-6
ans LC: Bell Houses v City Wall Propersie ¢ Shlraony
HES ! i perties [1966] 2 QB 656, 60. or Sa -
Hammersmith and Fallan Council [1992)'3 A 1. 16 1]7. /3- l.l.-f|'-rl-f;,ﬁ"-.'.,:iﬂ"ﬁ‘ﬂ'f..:‘;}"..””"‘” :
3 el it s more

than arpuable that he ule ) s laile it e, R
I i hus failed o mee 1
Rule (D1, 19869, ¢h 11 o meet this purpose ;ltll('lll(,/n'/z/lll//(/'l’“lxl Vires

™ Westdeutsche [1994] 4 Al ER 890, 915, pe

68, per Lord

the wltra vire Sl de N > ‘l"llalxh(m.\'c Jimore generally, the *purnose
WILR T["l;lﬁ“ ; {d;‘w‘v“:':)‘:}"{‘ f" protect the public™ Kleimvors Beson v I_fnl:w/u (‘uyr ('r:«rrfil/”[lly:)‘;:( ”:
il :';’(.'l“;g%l[()ﬂl?]l): /wnl/,R i'llll ]5(»7‘ /ulu-, Lord Hope: to like effect, see Credis \'m\n! !

S0 330 per Hobhouse 1. r b (Y G G

/'I{E,.!;;)‘)R.] 3 WI‘R 820, 840: 11998] 2 Al [‘5]{‘;72 5';{21 (;}l‘i:l;(/;:;\l.;.zlelllljll\ Chelsea and Kensingron
tine of rr e rer L4 11961) 106 CLR 318, 337, per Fullagar J- Hence the “so-called doc
¢ evolved for the protection of corporations of limited L“'lmcily ‘ll‘:d :(I :h(w
apd d CIT

corporators, not for the advang " pers e S ol
4 . advantage of person who deal with o £ (limi
Ry tol by deal with co porations of limited capacity
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Similarly for minors;™" in Corpe v Overton. Tindal CJ held =il we were 1o
determine that he [the minor] has a right to rescind the contract and yet not
to recover the money paid in advance, the protection which the law extends
o an infant might be altogether cluded by allowing the other party to retain
the moncey so paid in advance™*% Indeed, the Court of Appeal in Guinness
Mahon?> recognised that the policy underlying the wltra vires doctrine
required restitution of moncey paid wlira vires, and the House of Lords in
Kleimwort Benson v Lincoln City Council>® was wary of potential defences
which could have subverted that policy.

Itis quite clear, thercfore, that the policy underlying incapacity strongly
favours restitution for that incapacity.>*! That policy might simply be given
isting unjust factors such as mistake or fail-

clfeet direetly, or by means of
ure ol consideration. Giving effect directly to the policy itself, as an example
of policy-motivated restitution, may have been what Waller LJ had in mind

in Guinness Mahon:*** but this sense of unjust enrichment is “slightly differ-
ent from the unjust enrichment usually relied upon™ 2% in that incapacity
would then be located not in the family of consent-related unjust factors but

in the family of policy-motivated unjust factors.>* However, there is a dan-
ger ol palm-tree justice with the family of policy-motivated unjust factors: .
and. to avoid it, “care must be taken to avoid coming oo casily to the con-
clusion thata particular example of restitution should be explained under this
miscellancous heading rather than as a case of non-voluntariness or frec
aceeptance™. 2 Such wise caution suggests that the policy underlying the
ultra vires doctrine ought to be given effect if possible by means of a consent-
related unjust factor such as incapacity: if so, the policy would be given cffect
in a4 manner in which neither Waller LI's concerns nor fears of palm-trec

1 There is with minors, as with those suffering from a mental incapacity, the further policy
ol preventing such persons from being unfairly taken advantage ol and in the context of mimors
this has also been deployed to justifiy restitution: see eg McCamus [1979] UNBLI K9, 91,99, 102
L6z ¢/ Di Matteo, " Deconstructing the Myth of the Infancy Law Doctrine: I'rom Incapacity to
Accountability” (1994) 21 Ohio NULR 481, and sce also Fitzgerald. “Maturity, Difference and
Mystery: Children. Perspectives and the Law™ (1994) 36 Ariz L Rev 11,

S (1833) 10 Bing 252, 257; 131 ER 901,903,

TLEO9R] 3 WELR K20, 840 [1998] 2 Al ER 272, 284, per Morrint |): [1998] 3 WI.R 829
BV Belely | TUORY 2 AN LR 392, 264 2 oer Waller 1)

O TT998] 3 WELR T09S: [1998] 4 AILER ST (11L). See e [1995]) 3 WELR 109S, 1126 1127
[1998] 4 Al ER 513, 543, per Lord GofT: [1998] 3 WLR 1095, 1152 1153 [1998] 4 All LR 513
567, per Lord Hope.

20 Birks, Introduction. 308 310 makes a similar argument, but concludes that any such unjust
tactor is an example of policy-motivated restitution: see also infra, n 274, The point here'is that
the policy justifies such restitution, but that it is given expression through the consent-related
unjust factor of incapacity contended for here.

202 See supra, text with and inn 17.

200 [1998] 3 WILR 829, R4d: [1998] 2 All ER 272, 288,
o See supra, n 3
o Birks, Introduction, 294 .
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lustice would arise, The same can also be said of other plaintiff-sided consen-
related unjust factors such as mistake or failure of consideration, However,
these actions are subject to their own limitations unrelated to issues of inca-
PAcity. ¢ o that such actions only fortuitously give effect to the policy
favouring restitution underlying incapacity. Hence, the problems with giving
cffeet to the policy cither direetly by means of policy-motivated restitution or
indirectly by means of other unjust factors are such that the only sure way in
which that policy can be given proper effect is by

admitting in sapacity as an
unjust factor,

Of course, this is not to forget that incapacity might also state a policy-
based defence. Such a defence arises where a defendant has received ultrq
vires. so that the relevant contract giving rise (o the reeciptis void. Where g
Plaintifl payor can then Loontodemonstrate

an unjust I':lclor»]'ustifying resti-
tution, the incapacity which has removed the contract may also continue on
to provide a defence, as where the (usually Statutory) policy of incapacity
underlying the invalidity of the co‘mrzlcl continues on to deny restitution as
conflicting with that policy.267 Two points must be made about this policy-
based defence, First, its strength after the Swaps cases must be question-
able. 2 Second. (o the extent that it survives, far from being inconsistent with

0 RS consequence of Guinnesy Mahon and Kleimvor Be

nson, neither action would now be
metwith the argument that the f;

Cthat the transaction was completed would preclude restity-
tonand a mistake claim would not be met with the argument that it was a mistake of law; but
anaction in mistake wil fail if the mistake did notcause the payment, and an action in failure of
consideration can s(ill be met with the requirement that the failure be total.

7 See the explanation of Sinclair v Brougham [1914) AC 398 (HL) given in Westdeutsche, at
firstinstance by Hobhouse ([1994] 4 All IR 890,930, and in the House of Lords by Lord Gofr
(dissenting) (| 1996] AC 669, 688) following Birks, ntroduc fion, 396397, See also Con v Nield
[1912) 2 KB 419 (restitution 1o pl;linnl'l’n!'mmmy paid to infant as purchase price for undelivered
goads denied); R £esfie 1 Sheill [1914] 3 KB 607 and Financial Collection Services v Carlyen ( 1995)
166 AR 78 (Alb QB) (restitution to )wluiu(il‘!'nl‘m(mcy lent to infant student denied since it would
Amount to enforcing the loan); see also Thavorn v BCCT[1985] | Lloyds Rep 259. O such poli-
cies, see McCamus “chn(u(inmu'y Recovery of Benefits Conferred Under Contracts In Conflict
with Statutory Policy - The New Golden Ryle™ (1987) 25 Osgoode Hall 1] 787. See generally
Virgo Prine iples, ch 13, s 1(b)(i): and ch 26,

% Indeed, evenin Sinclair v Brougham itself, Lord Duned
doctrine doctrine g allowing an ulrra virey borrower (o retain the borrowing. It would be 1o run
the doctrine mad, It was adoctrine which way introduced in order (o Jog societies keep their own
money, notto appropriate other people’s™ ([1914 AC 398, 438), Similarly, inWesideutsche in the
Court of Appeal ([1994] 4 ANl ER 890, 967; [1994] 1 WLR 938, 951), Leggatt LJ was scathingly
dismissive of the poliey: “[ilf that is the best that can be said for refusing restitution, (he sooner
it[se. the obligation (o make restitution] is enforced the better™; (¢f Burrows, 457 -460). He was
followed in this by Waller LJ in Guinness Mahon [1998] 3 WLR 829, 843-844; [1998] 2 Al ER
272,287 288, who therefore suggested that “thereis no injustice in the council [the receiving inca-
pax] being bound o repay™. Similarly, the House of Lords in Kleimvort Benson v Lincoln Ciry
Council (see supra, n 260) saw the policy underlying the u/rrq vires rule as favouring restitution

(even though, on the faers of the case, the incapax local authority had received rather than
paved). Cf Dynevor The Propricrors, Centre Poing Building Unjrg Plan No 4327 (12 May 1995)
Unreported. (Qld CA) [1996] RIR 8 20: “since the overthr

indid not conceive of the ultra vires

OW ... of the doctrine of implied
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a policy of restitution for incapacity. it pulls in the T‘”,n.c,LlI.YTL‘.::.)I,]IB(‘)\L]L‘.QILL[::
plaintiff payor has paid ultra vires, the rcl'cvum pnlfc‘»‘ luth‘:f?L ],m[‘ ol
regain the the money paid away wltra vires. Where ade u.l‘('(- [[h‘.‘m“m.\
rc;civcd ultra vires, the relevant policy dl.\cuwul»hcrc is m l(‘.h'lllhl h”:d -
received wltra vires. In both contexts, the policy is to C“,l(”fL' t ]‘L e L.Rt(“_
able for distribution on insolvency to the sharcholders (1‘1.1( ”.I.“.(.l " }U[.,l,)\.
tors. ™ Thus, the wltra vires payor recove 5. the ”/‘”,‘” \"le'\ K[:L,Ii;\wp ‘“”h.
and the policy in favour of restitution to lh.c incapux I\.\.LLT‘I 1('7 , ¢
what remains of the policy against I‘C\'II[UII()I: h.'(]\m l,:]]t |ln!:1£3‘ll\\u -
such issues of policy play an important role in so S cases |
\]::’;‘;::::: (Thlc scoyplc I"o)z' the doctrine is, of course, vcry,CO.’.]’.I{wfi"::.[”]]::,{;
ern US Taw,?7 but the older cases demonstrate that, 9vcn ?/»lm:“.:]::”ll "
a contract wltra vires and unenforceable, there Wil\.'nf\ 71171’1[;7““/”” o\
action in restitution taken by cither party to the C(Vllll.l.(,bl,‘ Ay .nm‘ .
of the US cases distinguish between a c«]mlruct l\;‘h!L:TV‘L\’:::;CI.::C !;lz(ing‘
and one which is within capacity but where au horil A r“”.v b d“i;n,
hence, in actions against the incapax. for the plztfnmt SUL(L‘\:\ " y e
estitution, such courts have required that the du!cnd;‘m.l mu.s} m\gynu ’
:ﬁt:\l\lll[llll: l]oughl to exercise but merely hzl»fﬁxcrcuc.d |1.|n ]ll.nllr\:jil:.id: ;‘\“111\
ner or by unauthorised procedural mczm.]‘.j’lf Th\i ir[u]'].\itl)llill:tl”:;:vx.my h“l‘i\ p
as received a benefit under a contract which is w § capaci th
]cll"l\:/i:c’.itr:\;:(lii(;. it has to return it; but, whc;:c lh‘c party ]\Zlv.\ l‘ICCL]:lVL‘:I.i.l b.c,',];‘(;[
under a contract which is beyond its capacity, it cun I'Cl:lll‘l it. In “|],5Wu\§:,m;
atleast, the US position is similar to that cIscwhcrc in the ul‘n‘n?nv»n."('l i
that the wltra vires receiver can retain the enrichment. and is justifiable

hasis S i path e e yrecover money lent
ntractas the basis for restitutionary reliefl, the path of a lender who seeks to re
contract i i 3

i 1 ‘ted by the decision in
ultra vir T 1 v Australia no longer obstructed by ;
> course of wlra vires borrowing is i : e s
‘\’" (hl(iun\lx’/'uw ham”: per Macrosson CIA and McPherson JA. Pincus JA concurring L}\m e
i i . y > of el e arises,
; ”1““ ",’Ih\‘CI]L‘L‘ of Sincliar v Brougham. a prima facie cause of action ”~"'."\“||““:;”H . L““ s
‘m ‘i';l‘llc question whether the retention policy has declined ‘“”mml[\v :n-h \LCl,wiZ,,,
:l \\t\lux that prima facie claim, though the tenor of the Llcuwpu’\\ Ih.vvl is m”:I ‘(L\ A
]:1 ut the retention policy applies not only in the context of wira urle uy(n ‘A ,k.,,,, Rl
! (» tolother species of incapacity: for example, “[he case for overraling Con
respect it Hlitee
I.'I/u' v Shedl is overwhelming”™ (Burrows, -l‘_.), ‘.\L
I'ransactions, Unjust Enrichment, and Problems of Pol icy , o
vy ‘ d : # B cand Co
Y Re K1 Tractors Lid (1961) 106 CLR 318, 338, per Fullagar J: of Re Edward Love o
% Re KI. Trac 5 3
) phipd - srate 4 act has
“‘,,/,"g}.l \,: u]u n &0, Indeed. where the wlira vires doctrine might operate, il V|IIL 'u‘:‘,\li,:?‘,,w,
beet -;c:'?'m.n/w(|. the majority of US states would prohably decline “f hnli ‘::f” ‘I ‘I‘\)(l)x' o4
i ex Hamilton Cases and Materials on Corporations, 6th ed (West, St Paul. 1998 2
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not" - on similas policy grounds. So much for actions against an incapax.
However, the US cases contain dicta that the distinction (between a contract
which is void for incapacity and one which is within capacity but where
authority is otherwise lacking) applics cqually to actions by the incapax; so
that the incapax could have restitution of benefits transferred under a con-
tractwhich is within its capacity butis otherwise unauthorised and invalid but
notunder a contract which is beyond its capacity. To the extent that (his is 50,
itis an crror: as the analy

s here demonstrates, the relevant policies are dif-

ferent, so that, whilst restitution might properly be refused in actions against
the incapax for policy reasons, it ought not to be in actions by the incapax
where the policy pulls in favour ol restitution,

Furthermore, the fact that policy is capable of pulling in opposite direc-
tions. depending on whether the incapax is the plaintiff or the defendant, pro-
vides another reason (o treat with caution recent suggestions in the
commentary upon Guinness Méahon that restitution after a completed swap
ought to be understood as policy-motivated,274 However, these suggestions
miss the point that, in that case, the incapax was the defendant, and the pol-
icy behind the ultra vires rule would operate, if at all, to justify rerention
rather than restitution.>”s Hene - policy pulls in favour of restitution only
where the incapax is the plaintiff, and the best way to give effect to that pol-
icy is by means of the unjust factor of incapacity.

The analysis of policy so far has concentrated on cases in which only one
of the partics was an incapax. It is, of course, possible to envisage a situation
where cach party is an incapax: as where (here s acontract between (wo
minors, or where 2 selling company did not have the power to sell and a pur-
chasing company did not have the power to purchase the relevant goods or
SCIrvIC

soorwhere a swap was entered into by two local authoritics and it wils
beyond the powers of both. This clash has occurred on at least two reported
occasions. In the first, under the shadow of Sinclair v Brougham, the policy
favouring retention by the defendant won out.*” In the second, “after
Westdeursche, the policy favouring restitution (o the plaintiff prevailed. sub-

T And sinee the retention policy |

has been weakened (perhaps fatally) by the swaps litipation,
the question arises as to whether any continued vitality in the US Jjustified.

Y Taking up the suggestion of Waller L, in that c.setoutinn 17 supra, See eg Birks, ch [,
supra, Part 11(3): Birks and Swadling [1998] All ER Rev 394 395: White (1999) 115 LOR 380,
383 384, See also supra. n 261 and Virgo Principles, ch 13, s () (a)ii).

% Suggestions that “absence of consideration™ be understood as “code™ for policy-motivated
restitution (e Birks, ch 1, supra, Part 1) similarly founder upon this difficulty.

Ve Taranga Borough v Tawranga Electric Power Board [1944) NZLR 155 (N7 ¢ “A) (supply of
WY tltra vires the plaintifl Borough reccipt ultra vires (he defendant Board, subject 1o a
tracing order also derived from Sinclair v Browghan)

clee
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ject to other defences.>”” It is quite clear, therefore, that, even in the face of a

1 1 H . aet el v, 'S
strong contrary policy, the policy underlying incapacity powerfully Iaxull'n
) N : ) o offee . Y
restitution for that incapacity. And the best way to give effect to that policy

is to admit incapacity as an unjust factor.

VI, CONCLUSION

Four swaps cases have already reached the House ol"Lun‘I\: a gr:cul}1:'1;1‘11‘)("(:'.12;
ers have been decided in the Court nl'/\mwc;ll..lhc II.u:h Court, ‘lll[( 1 ]L'.LA .
in Scotland. The result has been the cluriﬁczmm] ol a ];u’.gc nu.nvl ber o ;:.“.I.L!
in those cases, but the existence of a cause of action in x:gsl.nu:;fnl n;l::(
simply upon incapacity is not numbered among lhcm...(n_\{wmr](;lnunfncy
of the potential plaintiffs were local uullhormcs. .lhls ns ]l. o, m;,.,:
Notwithstanding the large number of w/rra vires swaps m‘vn‘lxlu‘lnrl.n- il
tion, cases of incapacity are rare and getting rarer; once lh::p:m (; swnyl)]: e
igation is past. we may have to wait almost a ccknu.n‘y» [or l;\. 115: x
restitution for incapacity once more to prcx‘cr.n qscli, I and whaln llm (lpp .
tunity arises, it should be recognised that px'{l)cxp[c. prcc.‘cdcn'l :nu [;Kn/ lc‘il.:m
uruué strongly for the recognition of incapacity as an Lm:u (“fllLIOr, ’\:/l pi:
ofvlhc incapacity, the incapax could not consent to the lC]C\dH]l '“(.‘;‘h.t 1.0 g
is the strongest form of impairment of consent; and ‘oughl Flfr; 3}:..”1;\._
recognised as a consent-related unjust factor, on a continuum just before mis

take and duress. This recognition is explicit in some \\i(l‘clvy .\.cnllu‘rﬁ-d ://‘r/i/;
and is visible just below the surface as an .zls:xumplu?n d»l:xvmg a g[it;‘l’l .?T;:,f}
other cases. Such a reading of those cases is in llll.'ﬂ Jjustified by th. ,ILI ¥ .”
such restitution subserves and cmph:wisc% the policy undcrl,\]/n:g lh.k_ Iut. ::Lllll ’
incapacity. Consequently, it ought lhcrcifu'c 11‘v be ncccplg( lmll ‘IAH‘T(I’[ .‘“\“y-
constitutes a factor rendering a defendant’s cnrlu\'lnncnl 1fn‘|}ust‘l wereby jus
fying restitution to the plaintiff in the amount of that ecnrichment.

. 5 . 4n
TTTSB Bank of Scotland v Weheyn Hatfield DC{1993] 2 !?n;;k IIJ? ;(.‘[z-,‘\:|lv:::‘lh]‘,::\L |,l:::; ;,;\
between two local authorities). Some local :ml)uv)rmcx. L‘\PL‘L{xIN{\Wl\‘IVL ((;wk --‘[ o /\.“[h“n\"_-\
crmediarics for other councils with er credit ratings: see McKend ks Loa Sy
H”LI]T\\/‘(I ps: Undermining the Market?™ in Cranston (ed) Making Commercial Law: Essa
and Swaps: i
/}mmm 1!/ Roy Goode (OUP 1997) 201, 205 n 16, ! i Wbk
8 Before the swaps cases, decided as the l.\VL‘I!lIL‘[h century x.n\lx ‘, o [,-,\c . Lo
on restitution in the context of incapacity before the House of I,m[nH\ x::”“ i
v Broughani [1914] AC 398 (111), decided when the century was still young




