CHAPTER 9

When Two Tribes go to War:
Privacy Interests and Media Speech

Eoin O’Dell

“T¢’s all about the information . . . it's about who controls the informa-
tion.”!

INTRODUCTION

People often wish to keep information to themselves; the media almost
as often seek to publish it. Of course, there are certain things which
people may legitimately keep to themselves. On the other hand, there
are certain other things which they may wish to keep to themselves
but which it is not legitimate that they should. At least one justification
for the media is that they publish this latter information. It may be said
that the former information is protected by some sort of right to privacy,
and that the latter information is publishable by virtue of some sort of
media right to free speech.

In some jurisdictions, such as the United States? and Germany,3 it
is meaningful to posit precisely this opposition, since the rights to
privacy and free speech are both clearly legally recognised and pro-
tected. Analysis of consequent legal issues therefore expressly incor-
porates, and where necessary, balances the competing rights, and
arguments tend to be as to the extent to which one limits the other in
a particular set of circumstances.*

In other jurisdictions, such as the United Kingdom, even though the

1 Cosmo to Bishop in Sneakers (1992) UIP/Universal.

2'e.g. Tribe, American Constitutional Law (2nd ed., 1988), p. 887, Foundation Press, New
York; Stone, Seidman, Sunstein and Tushnet, Constitutional Law (2nd ed., 1991, supp.
1995), pp. 1102-1119, 1176-1181, 1391-1397, Little Brown, Boston.

3 Markesinis, The German Law of Torts: A Comparative Introduction (3rd ed., 1994); Lorenz,
“Privacy and the Press — A German Experience” in Butterworth Lectures 1989-1990, p.
79. Zweigert and Kétz, An Introduction to Comparative Law (2nd ed., 1987), Vol. 2, chap.
20, Oxford. Thwaite and Brehm, “German Privacy and Defamations Law: The Right to
Publish in the Shadow of the Right to Human Dignity” [1954] 8 E.LP.R. 336

4 Good examples are supplied by Cox Broadcasting v. Cohn, 420 U.S. 469 (1975); The Florida
Star v. B.J.F., 491 U.S. 524 (1989) (statute maintaining anonymity of rape victim uncon-
stitutional on First Amendment grounds); and Lebach BVerfGE 35, 202 (1973) translated
Markesinis, p. 390 and Time Inc. v. Hill, 385 U.S. 374 (1967) (taking different positions on
whether speech in fictionalised representation of events of public interest trumped the
privacy of the participants).
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freedom of expression. Writs fly (sometimes fists too); but the case is
usually settled out of court. There is no resolution of the legal issues.
Like the Grand Old Duke of York, the two opposing shibboleths are

L not put to the test. The next time, the same two hazy undefined concepts

of privacy and expression are dusted down and faced off and (after
the case is settled) packed away again. It is time they were properly
unpacked and examined.

The key elements of the first paradigm are the rights to privacy and
free speech. In Ireland, neither right exists as a monolith. As to privacy,
at private law, there is a complex of torts, supplemented both by the
action for breach of confidence and by the protection of wards; at public
law, there is a constitutional right to privacy, but its extent is still unclear.
It is meaningful to speak of the protection of privacy interests. As to
media speech, not only can the Article 40.6.1° right to express convic-
tions and opinions be deployed, there are arguments that the article
also contains a special right of media speech, and a right to communi-
cate has been derived from Article 40.3: thus, it is meaningful to speak
of a complex of speech rights. When the protection of various privacy
interests intersects with such a complex of speech rights, it is not two
champions facing each other in single combat but two tribes going to
war. It is the aim of this essay to examine the strengths and weaknesses
of these tribes.

It has been suggested that “very substantial protection [of privacy
interests] is already afforded by a wide range of torts”.! It is a core
contention of this article that such protection as is thereby afforded
fails both adequately to protect such privacy interests, or to incorporate
legitimate limitations in the interests of free speech in such protections
of privacy. The attempt to fit privacy in such actions does a dis-service
to both; the right to privacy is not properly protected and those actions
are distorted from their true focus. It is necessary, therefore, to discuss,
and to demonstrate the inadequacies of, such current legal mechanisms
as provide protection for privacy interests.

This route once rejected, it does not follow that the issues raised in
the attempt to protect privacy interests in unsuitable terrain ought to
be forthwith ignored; it will be seen that legitimate arguments reflecting
the importance of both rights have been made in such inappropriate

contexts; thus, it is necessary to consider whether any of the insights
achieved in such terrain can be rescued and to consider the legal
doctrine most suited to the protection of privacy interests, incorporating

11 \cMahon and Binchy, above n.9, op. cit., p. 685, and generally, chap. 37. The point of
the chapter is that though substantial, the protection is still haphazard. See also, Clark,
Data Protection Law in Ireland (1990), chap. 1, Round Hall Press, Dublin. Wacks, Personal

Information, Privacy and the Law (1989, rev. 1993).
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to intrude upon or spy upon an adjacent landowner, can amount to a
trespass.'” In such cases, for Stoljar, “the misuser lay in the fact that the
defendant interfered with the plaintiff’s enjoyment of his land, “enjoy-
ment” here clearly including a notion of privacy”.!8 Yet, as the law now
stands, the terms of the protection are limited. In Victoria Park Racing
& Recreation Grounds Co. Ltd v. Taylor,19 the broadcasting from the
defendant’s property of the races on the plaintiff’s property was not
actionable: a “defendant does no wrong to the plaintiff by looking at
what takes place on the plaintiff’s land”.20
There are other weaknesses. First, assume a situation where a pho-
tograph is taken of three people by a trespassing photographer, only
one of whom is the property owner. Itis only the property owner whose
property interests have been invaded and who can thus rely on the tort
of trespass to land; the other two, whose privacy was equally invaded,
cannot, and are left without a remedy under this head. Likewise, if the
owner of property is the defendant, who has surreptitiously eaves-
dropped upon or taped or photographed a plaintiff lawfully on that
property, trespass cannot reach that. Second, in many cases, the remedy
available may not be sufficient for a plaintiff who seeks to protect a
privacy interest. The gravamen of the tort of trespass to land is the
protection of property interest, and the remedy will be tailored to make
good the invasion of a property interest rather than of a privacy interest.
As a consequence, the courts will usually be of the opinion that damages
are an adequate remedy, and although “injunctions have been granted
in England and Australia following trespasses by television crews on
to business premises”,?! in general, courts are “most reluctant to grant
. . . injunctions against publication of photographs or films obtained
in the course of the trespass”.?2 Wrongheaded or unfair this may be,
but it does illustrate that the protection of property interests in the tort

n.19 below makes clear, even if thereis a tort, the remedy may not be sufficient to protect
the privacy interest, thus leaving the reporter secure in the fruits of the investigation.

17 Harrison v. Duke of Rutland [1893] 1 Q.B. 142; Hickman v. Maisey [1900] 1 Q.B. 752
(defendant observed plaintiff’s horses training); cf. Byrne v. Kinematograph Renters
Society [1958] 2 All E.R. 579.

18 Stoljar, above n.12, op. cit., p. 71.

19.(1937) 58 C.L.R. 479; cf. the nuisance action in Poirier v. Turkewich (1963) 42 D.L.R. (2d.)
259,

20 Victoria Park Racing, above at 479, 494 per Latham C.J. Though now cf. TV 3 Network
Services v. B.S.A. [1995] 2 N.Z.L.R. 720 (H.C., Eichelbaum C.J.).

21 Burrows, above n.12, op. cit., p. 758, footnotes omitted, citing, inter alia, Savoy Hotel v.
BBC (1983) 133 N.L.J. 105n (QBD, Comyn J.: the Court of Appeal on appeal discharged
the injunction: Seipp, “English Judicial Recognition of a Right to Privacy” (1983) 3
0OJ.L.S. 325 at 362, n. 330) and Emcorp Pty Ltd v. A.B.C. [1988] 2 Qd. R. 169.

22 Robertson and Nicol, above n.5, op. cit., p. 211, citing Church of Scientology v. Transmedia
Productions Ltd (1987) Aust. Torts Reports 80; Hunt v. Wilesee (1986) 4 N.5S.W.L.R. 457. See
also Shiel v. Transmedia Productions [1987] 1 Qd. R. 199. In these three cases, the
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invasion of privacy”? could constitute a nuisance. The leading Irish
definition of nuisance is provided by O’Higgins C.J. in Connolly v. South
of Ireland Asphalt Co.:

“The term nuisance contemplates an act or omission which amounts to
an unreasonable interference with, disturbance of, or annoyance to
another person in the exercise of his rights. If the rights so interfered with
belong to the person as a member of the public, the act or omission is a
public nuisance. If these rights relate to the ownership or occupation of
land, or of some easement, profit or other right enjoyed in connection
with land, then the acts or omissions amount to a private nuisance.”28

This definition sounds sufficiently wide to cover many invasions of
privacy by physical intrusion, yet, as “was mentioned in the Bernstein
case, nuisance is related to a state of affairs: invasions of privacy are
frequently “once off” affairs. Moreover, nuisance still is essentially a
tort based on occupation of property by the plaintiff”.?? Thus, it shares
the weaknesses of trespass to land discussed above: to sue in private
nuisance, the plaintiff must have a proprietary or possessory interest
in land. Indeed, it is weaker, since, whereas trespass is actionable per
se, in nuisance, one must prove actual damage,® and a substantial
interference®! in the enjoyment of land.

Finally, after Khorasandjian v. Bush,*? the emerging3? tort of harass-
ment3*may provide some protection from repeated invasions of privacy

2711978] Q.B. 479 at 489.
28[1977] LR. 99, 103. See, generally, McMahon and Binchy, above n.9, op. cit., chap. 24.

2 McMahon and Binchy, above n.9, op. cit., p. 687. Southport v. Esso Petroleum [1957] A.C.
218, 224; Hanrahan v. Merck, Sharpe and Dohme [1988] LL.R.M. 629, 634 per Henchy J. In
Motherwell, above, n.25, however, an injunction was granted to plaintiffs who did not
have an interest in the land where the nuisance occurred, as well as to the plaintiff who
did (householder and family receiving harassing telephone calls). cp. Khorasandjian,
above, n.25.

30 McMahon and Binchy, above n.9, op. cit., p. 454.

31 St Helens Smelting Co.v. Tipping (1865) 11 H.L.C. 642. On the other hand, the requirement
that the plaintiff have an interest in the property is being liberalised, at least in the
context of nuisance: Hunter v. Canary Wharf and L.D.D.C. (1995) 145 N.LJ.R. 1645,
though the logic should transfer to the trespass scenario.

32 Above, n.25 (defendant assaulted plaintiff, threatened violence and behaved aggres-
sively towards her, followed her shouting abuse, and harassed her with telephone calls
to her parents’ and grandmother’s homes; the Court of Appeal held that such actions
constituted a private nuisance); Burris v. Azadani (1995) 145 N.L.J.R. 1330 (CA). On
Khorasandjian see Cooke, “A Development in the Tort of Private Nuisance” (1994) 57
Mod. L. Rev. 289. Piotrowicz, “Private Lives and Private Nuisance” (1993) 1 Torts C.].
207; Brazier [1992] Fam. Law 346. The decision is discussed as a possible remedy for
invasion of privacy in Feldman, “Secrecy, Dignity or Autonomy? Views of Privacy as
a Civil Liberty” (1994) 47(2) C.L.P. 41, p. 46.

3 Murphy, “The Emergence of Harassment as a Recognised Tort” (1993) 143 N.L.J. 926.

3 A solicitor who fails to obtain an injunction preventing harassment is negligent:
Heywood v. Wellers [1976] Q.B. 466, though this is “only indirectly a vindication of
privacy rights”. Clark, above n.11, op. cit., p. 3.
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most attempts to deploy specific torts to protect privacy interests simply
distort the essential nature of the tort. For example, the blatant attempts
so to manipulate the tort of defamation, have, by and large, not been
successful. This is as it ought to be. Privacy prevents certain truths
being uttered about a person, while defamation prevents untruths being
uttered. They are therefore concerned with different wrongs.4! Never-
theless, since the legal mechanism for the protection of each of these
interests is often considered inadequate, the other is often deployed to
fill the gap. Thus, although the aim of the tort of defamation is to
provide a remedy for the publication of falsity, it does not always do
s0; and when it does not, putative privacy interests have been deployed
instead: hence the development of the tort of false light in the public
eye as an aspect of invasion of privacy in the U.S. To say of a famous
person X that she likes product Y, if it is not true, is to utter a falsity
about X; in England, the tort of defamation has usually not provided
X with a remedy;%? since there is usually no defamatory effect.3 The
exception is Tolley v. Fry,* upon which much has been constructed by

negligence any more than it would protect a malicious defendant from a well grounded
claim in defamation. Freedom of speech, rightly prized in all civilized societies, is not
to be identified with freedom to defame maliciously or to damage negligently.” [1994]
3 W.L.R. 354, 376-377 and 385 per Lord Slynn. See also G. v. A.G. [1994] 1 N.ZL.R. 714
(Crown could owe duty of care to natural mother who wished to remain anonymous
to the child she put up for adoption; could breach that duty by disclosing identity;
statement of claim not struck out).

41 Gee generally, Stoljar, above n.12, op. cit., p. 82 et seq. For example, the “whole point of
identifying a right of privacy is to protect matters which defamation cannot touch” (see
also p. 83). Of course, if the aim of both wrongs is ultimately to protect the dignity of
the plaintiff, then they can be seen to be related, but that does not alter the fundamental
point of their distinction made in the text.

42 Clark v. Freeman (1848) 11 Beav. 112 (doctor could not prevent his name being used on
a quack medicine); Dockrell v. Dougall (1899) 80 L.T. 556 (same); Corelli v. Wall (1906) 22
T.L.R. 532 (famous authoress could not prevent publication of postcards depicting her).

43 Defamation does not protect against the publication of an untruth per se; it protects
against the publication of an untruth which has the defamatory effect of holding the
plaintiff up to hatred, ridicule or contempt, or lowering him in the estimation of
right-thinking members of society (see McMahon and Binchy, aboven.9, op. cit., p. 620).
Most of the time, falsity of its nature will have this effect, and thus it is often convenient

to equate falsity with liability in defamation. However, itis clear that if a false statement
does not have this defamatory effect, then there will be no libel. That is precisely what
happened in the above line of authority: there was falsity, but no defamatory effect,
and thus no libel. For approaches to the defamation/privacy line similar to that in the
text, see Barendt, above n.5, op. cit., pp. 23, 25; Wacks, above n.5, op. cit., p. 89.
44[1930] 1 K.B. 467 (CA). cp. the earlier Dunlop Rubber Co. v. Dunlop [1921] A.C. 367;
Pavesich v. New England Life Insurance Co. 122 G.a 190, 50 S.E. 68 (1905); and Herrenreiter
BGHZ 26, 349 (1958), translated Markesinis and Deakin, aboven.6, op. cit., p. 380. Tolley
and Dunlop are cases in which, exceptionally, the words used were capable of a

defamatory meaning.
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Atp. 2 of the transcript.
% [1971] LR. 269 (8.C.).
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Likewise, injurious falsehood: in Kaye v. Robertson,>? it was, with
difficulty, pressed into service in an attempt to prevent some “false
light” publicity.5® Again, this tort is generally inadequate to the task of
protecting privacy interests since it is aimed, eo nomine, at damaging
falsehoods which deceive others so as to cause loss to the plaintiff.>
First, as to falsity, as we saw above in the context of defamation, this
is an issue with which privacy ought not to be concerned. Second, as
to loss, the notion is very narrow, one case called it “special damage”,%
and McMahon and Binchy make clear that “the damage must be of a
monetary nature: such non-financial damage as injured feelings may
not be compensated”: it is precisely because invasions of privacy
usually result in no pecuniary loss but in great injury to feelings that
the tort of injurious falsehood is inadequate to protect privacy interests.

Breach of confidence

Breach of confidence® has been described as “a civil remedy affording
protection against the disclosure or use of information that is not
publicly known, and that has been entrusted in circumstances imposing
an obligation not to disclose that information without the authority of
the person who has imparted it”.>® Consequently, if “a defendant is
proved to have used confidential information, directly or indirectly
obtained from a plaintiff, without the consent, express of implied, of

ain, then it cannot properly be said to constitute an invasion of the privacy of the
plaintiff, but instead an invasion of what has been termed his right to publicity. (See
the discussion of this at n.319, below). Plausibly, the former is open on the facts of X.
v. Flynn, above n.10, the latter on the facts of Tolley v. Fry.

52[1991] F.S.R. 62 (CA); see Thompson, “Confidence in the Press” [1993] Conv. 347; cp.
Barber v. Time Magazine, 159 S.W. 2d. 291 (1942) (invasion of privacy by photograph of
patient in hospital taken without permission); Dietmann v. Time Inc., 449 F. 2d. 245
(1971). None of the difficulties discussed in the text were addressed or resolved in Kaye,
since it was an interlocutory application for an injunction preventing publication of
photographs of an actor in hospital, pending trial of the full action. See also Easycare v.
Lawrence [1995] F.S.R. 597.

53 Passing off, trespass to the person, and libel all having failed. For full discussion, see
Markesinis, “Our Patchy Law of Privacy — Time to do Something About It” (1990) 53
M.L.R. 802, and Markesinis and Deakin, above n.6, op. cit., pp. 614-619.

54 McMahon and Binchy, above n.9, op. cit., pp. 673—674. ‘

55 Royal Baking Powder v. Wright, Crossley and Co. (1901) 18 R.P.C. 95, 99 per Lord Davey.

% McMahon and Binchy, above n.9, op. cit., p. 674.

57 See, generally, Coughlan, “Personal Information and Privacy” in Human Rights in
Europe (Heffernan ed., 1994), p. 155, Round Hall Press, Dublin. The classic treatment
is Gurry, Breach of Confidence (1984) Clarendon Press, Oxford. See also Confidentiality
and the Law (Clarke ed. 1990), Lloyd’s, London; Coleman, Legal Protection of Trade Secrets

(1992) London. McDonagh, “Developments in the Action for Breach of Confidence”

(1996) 14 LL.T. (N.S.) 98.
%8 Robertson and Nicol, above n.5, op. cit., p. 173.
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Each of these statements has been the occasion for many commentators
to suggest that the action for breach of confidence is sufficient to protect
privacy interests.®® However, they are, to a very great extent, miscon-
ceived. Although the action for breach of confidence does offer protec-
tion to privacy interests,® it does much else besides, and the level of
protection which it gives to those matters within its ambit is often
insufficient adequately to protect privacy interests. This much will
become clear from a more detailed analysis of the elements of the action.
The duty to respect confidence is said”? to arise where (i) the infor-
mation must have “the necessary quality of confidence about it”,”! (ii)
it must have been imparted in circumstances importing an obligation
of confidence, and (iii) there must have been an unauthorised use of
that information to the detriment of the party communicating it. In
general, these criteria are usually satisfied in relationships where one
party entrusts information to another, and impresses it with that duty.
The types of information which have been held to have the necessary
quality of confidence are many and varied; as Megarry J. said in Coco
v. A.N. Clark:
“. .. if the circumstances are such that any reasonable man standing in
the shoes of the recipient of the information would have realised that
upon reasonable grounds the information was being given to him in
confidence, then this should suffice to impose upon him the equitable

obligation of confidence”.”2

% On Spycatcher, see Lester, “English Judges as Lawmakers” [1993] P.L. 269, 284. Robert-
son and Nicol, above n5, op. cit., p. 180. Wilson, “Privacy, Confidence and Press
Freedom” (1990) 53 M.L.R. 43. Though Michael, “A Breach Too Far” (1992) 142 N.LJ.
835, found the law wanting when photographs were taken of Princess Diana in an
exclusive gym. On Hellewell, see Thompson [1995] Conv. 404; Fenwick and Phillipson,
“Confidence and Privacy: A Re-examination [1996] C.L.J. 447, 453.

8 Stoljar writes that “the doctrine of confidentiality far from standing on its own feet, was
entirely dependent on a notion of privacy; the very language of confidentiality would
not have been intelligible but for a legal policy to keep sensitive private matters firmly
unpublicised”. Stoljar, above n.12, op. cit., p. 79.

70 The threefold test flows from the judgment of Megarry J. in Coco v. A.N. Clark [1968]
F.S.R.415,419;[1969] R.P.C. 41, 47. See Gurry, above n.57, op. cit., chap. 1. Ithas recently
been applied in Ireland in Oblique Financial Services, above, n.59 and Private Research v.
Brosnan [1995] 1 LR. 534; [1996] 1 LL.R.M. 27.

71 Saltman Engineering Co., above, n.59.

72 Coco, above, n.70. He was concerned to ensure that the threefold test would not prove
too restrictive. cp. X. v. Y. [1988] 2 All E.R. 648 (Rose ].). The reasonable man test was
accepted by the Supreme Court of Canada in LAC Minerals v. International Corona
Resources (1989) 61 D.L.R. (4th) 14, 20 per La Forest J.

78 Gurry divides the categories into Trade Secrets, Personal Confidences, Artistic and
Literary Confidences, Government Secrets (pp. 7-21, 89-108); the treatment here simply
conflates the two middle categories. Goff and Jones, The Law of Restitution (4th ed., 1993)
divide them differently: “There are secrets which one individual may impart in the
course of a business or personal relationship. These are private secrets. In contrast there
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Furthermore, it is now clear that the duty to respect confidence
applies not just to information given in a contractual relationship, but
also to information imparted in confidence during negotiations, even
if no contract eventuates.8! Thus, in LAC Minerals v. International Corona
Resources,82 Corona had identified but could not exploit a very rich
mineral seam on its own and adjoining land, so it sought a joint venture
with LAC Minerals; the negotiations broke down, LAC bid for and
won the adjoining land, and mined the seam. The Supreme Court of
Canada® unanimously® held that there had been an actionable breach
of confidence. Indeed, in House of Spring Gardens v. Point Blank® the
obligation to respect confidence arose and was enforced entirely inde-
pendently of the contract.

For present purposes, it is important to appreciate that in such
commercial circumstances, what is being protected is not the informa-
tion itself but its commercial value and exploitability, and the action
for breach of confidence here restrains not publication but use of the
information. A restraint on use might be achieved by a restraint on
publication, but any restraint on publication and thus on free speech
is merely incidental to the real thrust of the action. Thus, the gravamen
of the action is not publication but exploitation.

Furthermore, since the restraint arises out of a commercial relation-
ship, such as, for example, the contract of employment, then, informa-
tion obtained in the course of employment but unrelated to the
employment relationship is not impressed with employment confi-
dence. Thus “/[t]rivial tittle tattle’, embarrassing faux pas or personal
mannerisms of colleagues and superiors are not usually within this
duty of confidence”% even though for these colleagues and su-

81 ibid., per Lord Greene M.R.: “the obligation to respect confidence is not limited to cases
where the parties are in contractual relationship”; tool designs transferred during
negotiations in strict confidence, defendant copied the design, negotiations broke
down, defendant restrained from exploiting design.

82 Above n.72. See generally Waters (1990) 69 Can. Bar Rev. 455.

8 On breach of confidence in Canada, see, generally, Maddaugh and McCamus, The Law
of Restitution (1990), pp. 670 et seq., Canada Law Book Inc., Ontario.

8 They divided on the appropriate remedy: the majority awarded a restitutionary
remedial constructive trust (a concept explained in O’Dell, “The Principle Against
Unjust Enrichment” (1993) 15 D.U.L.J. 27, 45-52; as to whether it was appropriate on
the facts, see Davies [1990] L.M.C.L.Q. 4 (approving); Birks [1990] L.M.C.L.Q. 461 and
Fridman (1991) 11 Leg. Stud. 304, (both critical)); the minority would have been content
to award damages (on which see text with nn.215-229 below).

8 House of Spring Gardens, above, n.59.

8 Robertson and Nicol, above n.5, op. cit., p. 177, citing Coco, above n.70 (“equity ought
not to be invoked to protect trivial tittle tattle, however confidential”) and Searle v.
Celltech [1982] F.S.R. 92. Note, however, that a court would be most reluctant to
characterise personal information as trivial: Stephens v. Avery [1988] 2 AlL E.R. 477, 481

per Browne-Wilkinson V.-C.
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Above n.86; see also Khashoggi v. Smith (1980) 124 S.J. 149.
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dences to the press, Browne-Wilkinson V~C. holding that, in principle,
there is “no reason why information relating to that most private sector
of everybody’s life, namely sexual conduct, cannot be the subject matter

. ofa legally enforceable duty of confidentiality. . . . I can see nothing on

either principle or authority to support the view that information
relating to sexual conduct cannot be the subject matter of a duty of
confidence” %

The action covers the disclosure by a photographer of photographs®
taken for private purposes,® and as a consequence, it has been held
that if “someone with a telephoto lens were to take from a distance
and with no authority a picture of another engaged in some private
act, his subsequent disclosure of the photograph would, in my judg-
ment, as surely amount to a breach of confidence as if he had found
or stolen a letter or diary in which the act was recounted and proceeded
to publish it. In such a case, the law would protect what might reason-
ably be called a right of privacy, although the name accorded to the
cause of action would be breach of confidence” %

It is to the extent that the action for breach of confidence properly
reaches such situations that it can properly be said to protect privacy
interests. But stretching the action for breach of confidence into this
sphere is not without its problems. As Stoljar points out:

“confidentiality, at any rate in its present scope, cannot even reach
situations where there has been no trusting or confidin§ of any sort, yet
where the demands for privacy appear no less great.””

In many domestic settings, it is probably more accurate to characterise
the situation as one in which such information is not entrusted, it merely
arises. But, in answer to these “demands for privacy”, an Argyll or
Stephens v. Avery court finds that there has been an “entrusting” to bring
the situation within the confines of the action for breach of confidence;
though such ascription of entrusting is the sheerest fiction.” Thus, the

%2 Stephens, above at 482 per Browne-Wilkinson V.-C. Seemingly to the contrary: X. Pte
v. C.D.E., above, n.87. See, generally, above n.90 and also Post, “The Social Foundations
of Privacy; Community and Self in the Common Law Tort” (1989) Calif. L. Rev. 957;
Anderson, “Fundamental Issues in Privacy Law” in The Clifford Chance Lectures, Vol.
1, Bridging the Channel (Markesinis ed., 1996), pp. 123, 128-130.

93 See, generally, Beddard, “Photographs and The Right of the Individual” (1995) 58
M.LR. 771

94 Pollard v. Photographic Co. (1888) 40 Ch. D. 345; Hellewell, above n.67 at 807. cf. Williams
v. Settle [1960] 1 W.L.R. 1072 (subject owns copyright in photographs) noted Dworkin,

“Privacy and the Press” (1961) 24 M.L.R. 185.
95 Hellewell, above, n.67.
% Stoljar, above n.12, op. cit., p. 79.
7 Sometimes it is simply forgotten about: see Hellewell, above n.67, discussed on this point

at p. 171 and n.213 below.
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in maintaining its secrecy;% and it seems that there is no public interest
in one state maintaining another’s secrets.!% To the extent that the
prevention of publication of, for example, One Girl’s War or Spycatcher
prevented the publication of private information about individuals,
then their privacy is protected. But this is a very indirect consequence
of the action.
Finally, Irish Constitutional law has made its own (unique!®) con-
tribution to the law on Government confidences. In the Cabinet Confi-
dentiality case,%8 the Supreme Court held that cabinet discussions were
absolutely confidential. The lesson of the Spycatcher affair is that dis-
cussion about Government will usually constitute political speech,
which is given a very high level of protection by the European Court
of Human Rights, interpreting Article 10 of the European Convention
on Human Rights.1® It is not difficult to envisage a situation in the
future in which a former cabinet minister seeks to publish a diary of
her cabinet career but the Attorney General of the day seeks an injunc-
tion in the Irish Courts to restrain publication; after Cabinet Confidenti-
ality he would most assuredly be successful. The future former minister
then appeals to Strasbourg, arguing that the injunction is a dispropor-
tionate restriction on her Article 10 right to free speech; after Spycatcher
she would most assuredly also be successful. That resulting embarrass-
ing conflictis only one absurd consequence of a most absurd decision.!!°
Seeking harmony between the protection of rights under the Irish
Constitution and the Convention by interpreting the former to reflect
the standards of the latter,!!! thereby avoiding the embarrassment,
would not seem to be open to the Supreme Court, since the “right”

105 ibid. per Lord Goff.
196 A.G. for England and Wales v. Brandon Books, above n.89: “There is no question of the

publicinterest of this State being affected. . .. no cause of action has been shown” (ibid.,
at p. 602).

107 UUnited States and Australian courts had already rejected the doctrine (LLS. v. Nixon,
418 U S. 683 (1974) and Sankey v. Whitlam (1978) 142 C.L.R. 1); at almost exactly the
same time as the Irish Supreme Court considered thisissue, it was also before the High
Court of Australia: their Honours again unanimously rejected the doctrine; see
Commonwealth of Australia v. Northern Land Council (1993) 67 A.LJ.R. 405 (HCA).

108 A G. v. Hamilton (No. 1) [1993] 2 LR. 250. See Hogan (1993), Irish Political Studies 131;
Hogan and Whyte, Kelly, The Irish Constitution (3rd ed., 1994), pp. 250-257, 381-385,
Butterworths, Dublin.

109 [hdeed, in the action for breach of confidence, the public interest in political speech at
the heart of the democratic process has been held to trump Government confidence;
e.g. Commonwealth of Australia v. Fairfax (1980) 147 C.L.R. 39 (H.C.A.); approved in A.G.
for England and Wales v. Brandon Books, above, n.101.

110 The Supreme Court has resisted attempts to extend its ambit (e.g. O'Callaghan v. A.G.
[1993] 2 LR. 17) perhaps indicating a certain discomfort with its absolute nature?

111 Op, this, see Dillon-Malone, “Individual Remedies and the Strasbourg System in an
Irish Context” in Heffernan, above n.57, op. cit., pp. 48, 48-50.
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| confidence”.18 (Furthermore, it is also now accepted that simply be-
cause the information is of a sexual nature does not render it iniqui-

tous.1%) In Lion Laboratories v. Evans, the Court of Appeal confirmed

that it is no longer the case that it is “an essential ingredient of this

defence that the plaintiffs should have been guilty of iniquitous con-
duct”,120and in that case, the public interest was held to justify disclo-
sures about potential faults in breath-testing machines in reliance upon
which convictions for drunk driving had been obtained. This doctrine
has justified exposure of corruption,'?! anti-competitive abuses,'??
“dangerous” cults'? and public hypocrisy!?; but the public interest in
preserving the confidentiality of hospital records identifying potential
AIDS victims outweighed the public interest in the freedom of the press
to publish such information because victims ought not to be deterred
from seeking treatment, and informed discussion of the disease could
take place without publication of the information.!?

However, there is an important!?¢ limitation on the principle. Lion

18 Fygser v. Evans [1969] 1 Q.B. 349, 362 per Lord Denning M.R. Contra: Castrol Australia
Pty v. Em Tech Associates Pty (1980) 33 A.L.R. 31 (5.C., N.S.W,, Rath J). It seems that
iniquity is also being broadened out to public interest in the context of copyright, e.g.,
in British Leyland v. Armstrong Patents [1986] 1 All ER. 850 (H.L.) reverse engineering
in breach of copyright was validated for (what can be described as) public interest
reasons.

119 Stephens v. Avery [1988] 2 All E.R. 477, 480 per Browne-Wilkinson V.—-C.: “a court of
equity . . . will not enforce a duty of confidence, relating to matters which have a
grossly immoral tendency. But at the present day the difficulty is to identify what
sexual conduct is to be treated as grossly immoral”.

120 [1985] Q.B. 526, 550 per Griffiths L.J., and 538 per Stephenson L.J. See also, Beloff v.

Pressdram [1973] 1 All E.R. 421.
121 Cork p. McVicar, The Times, October 31, 1985, cited in Robertson and Nicol, above n.5,

op. cit., pp. 183-184.

122 mitial Services v. Putterill [1968] 1 Q.B. 396 (horizontal price fixing in the laundry
industry). Such activities would now probably be contrary to s.4 of the Competition
Act1991.

133 Church of Scientology of California v. Kaufman [1973] R.P.C. 635, Goff].; Hubbard v. Vosper
[1972] 2 Q.B. 84 (both held revelation of Scientology courses justified under this head).
See also Church of Scientology v. Woodward (1982) 154 C.L.R. 25 (H.C.A).

124 Woodward v. Hutchins [1977] 2 ALl E.R. 751 (CA) at p. 754 per Lord Denning M.R.:

“If a group of this kind seek publicity which is to their advantage, it seems to me

that they cannot complain if a servant or employee of theirs afterwards discloses

the truth about them. If the image which they fostered is not a true image, it is

in the public interest that it should be corrected. In these cases of confidential

information it is a question of maintaining the confidence against the public
interest in knowing the truth”.

125 ¥ 3. Y., above, n.72. Gostin, “Hospitals, Health Care Professionals and AIDS: The

‘Right to Know’ the Health Status of Professionals and Patients” (1989) 98 Maryland

L.Rev. 12.
126 And, in the view of Robertson and Nicol, unjustifiable: it defies “rational explanation”,

above n.5, op. cit., p. 186.
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may still, because of its value, be regarded as “confidential” information
and subject to an obligation of confidence.!3

Such a conclusion can only be explained as protecting the commer-
cial exploitation of the information rather than the information itself: it
matters little if the information is already in the public domain if its
use may be restrained or controlled by the party asserting the confi-
dence. Thus, as we have seen above, the essence of the action for breach
of confidence in the sphere is to control and exploit information, not
maintain its secrecy.

Second, as we have seen in respect of disclosure in the public interest,
both the fact and extent of disclosure must be justified; mutatis, it may
follow that the prior publication of the information must justify both
the fact and the extent of the subsequent publication, use or exploitation,
that disclosure for one purpose is not disclosure for every purpose.
Thus, it “is clear that the publication of information to a limited number
of persons will not of itself destroy the confidential nature of the
information”.135 The leading case in favour of this proposition seems
to be Schering Chemicals v. Falkman.136 Schering hired Falkman who in
turn hired Elstein for the purposes of giving the Schering executives a
public relations course to deal with the fallout from the withdrawal of
one of their drugs, Primodos, following the discovery of side-effects.
Elstein made a documentary about the drug, but, in this action, Schering
obtained an injunction against him and the television company,
Thames, for breach of confidence; for Shaw L.J.1% the facts in medical
journals were semi-public, a television programme was much more so.

Though seriously questionable on its facts,!®® it is submitted that the
above proposition is nevertheless correct. In a commercial setting, there
are problems where the information exploited is in part public,¥® or

134 House of Spring Gardens, above, n.78 (emphasis added). See e.g. Cranleigh Engineering
v. Bryant [1964] 3 All E.R. 289; and Speed Seal Products v. Paddington [1986] 1 AlER.
91 (C.A.). (In both, injunctions were granted to restrain use by defendants of informa-
tion already disclosed; in Cranleigh, it was clamping strips for swimming pools, in
Speed Seal, oil pipe couplings).

135 Gurry, above n.57, op. cit., p. 73.

136 [1981] 2 AIl E.R. 321 (C.A.). Shaw and Templeman L.JJ.; Denning MR, dissenting. See,
also, A.G. v. Heinemann (1987) 75 A.L.R. 353, 432. Indeed, Abernethy v. Hutchinson and
Caird, above n.62 are also good examples that publication to one group does not
constitute publication to the world.

137 [1981] 2 All E.R. 321, 338-339.

138 See, ¢.g., the dissent of Lord Denning M.R. and the criticism and very narrow reading
offered in Robertson and Nicol, above n.5, op. cit., p. 179.

199 Seager v. Copydex [1967] 1 W.L.R. 923 (carpet grip design, partly based on information
already public, partly —and innocently — on confidential information imparted during
unsuccessful negotiations: held to amount to a breach of confidence; a defendant
“should not get a start over others by using the information which he received in
confidence” (at 932), approved in Ireland in House of Spring Gardens, above n.59. As
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sort.15The paradigm of such surreptitious takings is telephone tapping.
We have already seen that the placing of a hidden microphone can
constitute a trespass.46That is invasion of privacy by physical intrusion;
the question here is whether the person intruded upon can prevent a
further invasion of privacy by the publication of the information so
obtained. At common law, in England, information obtained pursuant
to a private tap is obtained in breach of confidence,'¥” but information
obtained pursuant to a tap justified for reasons of public interest such
as national security is not.18 The European Court of Human Rights
goes further; a tap in the former category is a breach of Article 8 of the
Convention,'*’ even a tap in the latter category is a breach if there is
no law providing for it.!> To this must be added the further constitu-
tional refinement that a tap, in the absence of statutory justification,
constitutes a breach of the constitutional right to privacy.15! The position

145 ¢.¢. Gurry, above n.57, op. cit., p. 164.

148 Grieg, above, n.14.

Y7 Francome v. Mirror Group Newspapers, above n.127, (newspaper restrained from pub-
lishing information obtained from taps of plaintiff jockey’s telephone).

148 Malone v. Metropolitan Police Commissioner (No. 2) [1979] Ch. 344; [1979] 2 All E.R. 620,
anarrow interpretation of Malone is argued for by Stoljar, above n.12, op. cit., p. 76: for
him, Malone is a case which suggests not that there is no right to privacy but that
privacy is a qualified entitlement subject to the defence of the public interest, a defence
made out on the facts. Meagher, Gummow and Lehane, above n.63, op. cit., p. 871,
para. 4109 seriously criticise Malone; Scott, op. cit., p. 85, simply says that it must be
regarded as wrongly decided. Further, the broad assertion of Megarry J. to the effect
thata telephone conversation is not impressed with the necessary degree of confidence
since the conversors take the risk of someone overhearing (also read narrowly by
Stoljar, above n.12, op. cit., p. 76, ftn.36) must be read in the light of Francome finding
such a degree of confidence, and of Katz v. UL.S., 389 U.S. 347 (1967) and Kennedy v.
Ireland [1987] LR. 587 finding that such conversations could have the necessary quality
of privacy for the purposes of constitutional protection. However, there seems to be
a line of U.S. authority which accepts that no such reasonable expectation of privacy
is present in mobile phone conversations (the cases are divided: see Speiser, Krause
and Gans, The American Law of Torts (1991), Vol. 8, 30:17, C.B.C., New York (though it
may be present in Email: U.S. v. Maxwell (1995) WL 259269; U.S. Air Force Court of
Criminal Appeals). See also Castagnoli, “Someone’s been reading my E-mail!” (1993)
9CL.P. 215

19 A. v. France, judgment, November 23, 1993; Series A, no. 277-A (police official and
private individual bugged the latter’s telephone conversation with another private
individual; not prescribed by law; breach of Art. 8). See also Huvig v. France (1990) 12
EH.RR. 528; Kruslin v. France (1990) 12 E.H.R R. 547. Nash (1995) 145 N.L.J. 954

150 Malone v. U.K. (1985) 7 EH.RR. 14. See also Klass v. Germany (1980) 2 EH.RR. 214,
illustrating that even if the tap is “prescribed by law”, it must then be proportionate
to one of the legitimate ends itemised in Art. 8(2).

151 Kennedy, above n.148; cp. Katz, cited in Markesinis, above n.3, op. cit., p. 411; see also
pp. 413, 419-420. Again, given the importation of “proportionality” considerations
into Irish law (see below, text with nn.431-436), even if the tap fulfils the statutory
criteria, presumably it must be proportionate to some legitimate end.
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in England’®2 and Ireland 5 is now governed by statute, and amounts
to this: tapping not justified by the statutes is (prima facie),'5* a breach

constitutional right to privacy (Kennedy); further, where the statutes
justify the tapping, the tap itself and the safeguards in place must be
such that the right to privacy is not disproportionately interfered with,
otherwise the tap is in contravention of the Convention and is also
unconstitutional.

Second, in Abernethy v. Hutchinson where the lecturer restrained his
over-zealous student from publishing his lectures, he obtained the
injunction against both student and publisher. This aspect of the case
illustrates the more general proposition that the duty to respect
confidence can extend to third parties where they are aware of (“or
must suspect”!) the confidential nature of the information,!5 and a
court will therefore grant injunctions against any person into whose
hands the information has improperly come.!5” Thus, in Obligue Finan-

152 The Interception of Communications Act 1985; discussed in R. o, Preston [1993] 4 All
ER.638 (H.L.) (no duty on prosecution to disclose existence of tap; no issue of fairness
arises unders. 78 of the Police and Criminal Evidence Act 1984 to exclude prosecution
reference to fact of telephone calls where results of fap not disclosed to defence); see
also R. v. Effik [1994] 3W.L.R. 583. On the Act, see Leigh, “A Tapper’s Charter?” (1986)
P.L. 8; and Row and Proulder, “A review of the right to privacy, with emphasis on
interception of Communications” (1993) 9 C.L.P. 224. On Preston and Effick, (i) see
Tomkins, "Intercepted Evidence: Now You Hear Me, Now You Don’t” (1994) 57
M.L.R. 941; and (ii) contrast Ludi p. Switzerland (1993) 15 EH.RR. 173 (tap a breach of
Art. 8, justified by prevention of crime; failure to cross examine agent provocateur a
breach of Art. 6) and Schenck v. Switzerland (1991) 13E.H.R.R. 242. However, evidence
obtained by an unlawful police tap is nevertheless admissible in evidence in England:
R. v. Khan [1996] 3 All E.R. 289 (HC).

L Interception of Postal Packets and Telecommunications Messages (Regulations) Act
1993; 5. 98(5) of the Postal and Telecommunication Services Act 1983 as amended by
ss. 1 and 13(3) of the 1993 Act. See, generally, Hall, The Electronic Age. Telecommunica-
tion in Ireland (1993), chap. 28, Oak Tree Press, Dublin, “Interception of Telecommu-
nication”, pp. 384 et seq., in particular 389-397, and Collins, “Telephone Tapping and
the Law in Ireland” (1993)31].C.L. 31.

154 I Francome, the public interest defence would have justified limited disclosure to the
police;andinR.v. A.[1994] 1 N.Z.L.R. 429 (NZ CA) a tap without a warrant was prima
facie contrary tos. 21 of the Bill of Rights Act 1990 (freedom from unreasonable search
and seizure), but held reasonable on the facts. .

1% Robertson and Nicol, above n.5, op. cit., p. 178 citing B.S.C. v. Granada [1981] A.C. 1096.
(Granada held to have been aware that the documents acquired from a source internal
to B.S.C. wereintended to have a restricted internal circulation). Furthermore, “[e]ven
if he comes by it [confidential information] innocently, nevertheless once he gets to
know that it was originally given in confidence, he can be restrained from breaking
that confidence”. Fraser, above, n.118. See also Spycatcher (No. 2).

1% See, generally, Stuckey, “The Liability of Innocent Third Parties Implicated in An-
other’s Breach of Confidence” (1981) 4 UN.S.W.LJ. 73.

157 See the discussion in Argyll v. Argyll, above n.89 per Ungoed-Thomas]., and in Gurry,
above n.57, op. cit,, chap. XIII.
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injunctions'2had been obtained against certai p
Interlocutory injunctions a1 g o
icati f Spycatcher pending
rs to prevent the publication o :
gscion' hire, it was held that for other newspapers, with kno'vvlled%?1 locf
those i’njunctions, to publish extracts from the book bgfi)re_ tr;ae,d x;\rrl iy
full trial, and amounted to im .
frustrate the purpose of that , anc Ko cgie ooy
i i ini ion of justice by the court in
i ering with the administration o . ]
gﬁ:ifalitygactions, and was thus a contempt of court.!®3 Irish law is

158 [1994] 1 LL.R.M. 74, 77. Indeed, anyone attefzrgpting t? exglt(})‘i;rog Ft‘x'\l:}lliisc?]iﬁ?r}r‘x;ghzg
by virtue idence of an
e vmkl:e thgl;e%rff?:lg; Sé c?g;lg 'Ie’rinters and Finishers v. Holloway [1964]
ledge may be res : :
l;IX)l‘{VE‘.BR.g%l (%ita—tex, subsequent employers, restram(e;fi).w i) e
159 Lord Wellesley v. Earl of Mornington (1848) 11 Beav. 180; ( mp il bagiogits
against M restraining him from ctsltting smbe;:;tgrgfﬁlg% 5) o ]545. 3 ,obtained
i t). Seaward v. - 545; 1
was c?mﬁgtefokfg]r,itc ﬁrtllt;;ie) by T, T and two others creatgd a nuisance, cg;x}trlrsx:it‘t:zl.
omr}:ijg'cs 1v?rere £ade against all three for conta;:lmp]t/I by ob:;rﬁ%t;r;]g KE ccitil(-)s?inj dn .
i J. at p. 556). A.G. v. Leveller agazi . inj i
ol Endlsl};lilggﬁgn Iz)f identity of witness; those with knowledge of th(te élr;zu?;trx:zr;
;eS:r aér: agrfy to it, who publish, frustrate its purpose an.d c9n1,1’n11t9a7 ;]OTAH II:DR s
t}llle ;ublli)cation “interferes with the d[ue aﬁrgir;sgrggla?n c())f&,l;;téc;ss[istame iy el
iplock.). Z. Ltd v. A. [1982] Q.B. : ; -
ﬁl piralﬁfnlc)tligr? Ein)ding other parties was a contempt for which l;falnk hfg:,)diﬁon
1o Thare n tl}\is rule, knowledge of the injunction would seem tobe a ?u . c1er1know19(ige
f Fsi:)(ijl't In the U.S., the rule is that the third party must not onhy a.\tle.z i
Of t;:e inljgﬁcﬁon but h,e must also act in concert with tkée pl';xrt){ t;\)/l w];‘;‘n%ﬁ 1:: g
L . i 2, St. Paul, L y
2nd ed., 1993), pp. 148-152, i
g(gtr):lm%g :;naec{ﬁelf\/lelr;sley and Seaw};rd, it would not catch Times (below) for want
: : i .64,
161 [01f9c9011]1c2el;§11 E.R. 398 (H.L.). See the critique in Stewart and Chesterman, above, n.6
ey 7 bove n.88.
162 ] dian Newspapers (No. 1), above n. . ' . "
163 }n'A.G«.:gntCe;;r‘na;t if the thiP;‘d party “by his conduct knowingly 1mpede(3 (t)l:eu}zfsrtfexo
vf/iltshathe administration of justice by the court l_r} t}l'lxe tz;sh(cim :ret;vlvsefgct fos—sn by
; 161 at 405 per Lord Brandon) or if t e third p -y
gvaif;lxﬁsir(\i:;)f‘;e?\ce with thepadministration of justice” (at 415 per Lord Oliver)
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now!®to the same effect. Wi .
Bisticts Fn bl ect. With regard to Bar Council of Ireland v, Sunday

3:2(31 ct1$n }il;";iri%‘rgmi??d g conltseérlnnpt which “seriously interfere[d] with
n of justice”, deed, in Times News
went further and tested the compatibili Vel g
: patibility of this conclusion agai
S{Zre?r(l:(l; li)ooi thzei I*i)ulriopeat?1 Convention, and did not find it wantig:g'l?:
or Ver that protecting the injunctions b :
proceedings was “clearly necessa cinirie s St
eedings w / 1y for maintaining the author
the Jud1c1ary‘1f for nothing else” 167 1 remains togbe seen I::z);l ?hOf
Strasbourg will accept this assessment, 168 i

ther(i-lé;tc};; mfteriII?ﬁ icxlljunctions are available169 pending trial to prevent
of co ence. In one sense, the availabili i im i

. ! : 7 ility of interi -

]Cuninonsfto restrain a breach of confidence is simply atr};ﬂec’don irr:1 tkllrils

ontext of the more gene_eral case, and for that reason alone is an attrac-

164 g
See also: Johnston v. Moore [1965] N.I. 128 (Injunction granted to restrain interference

by landowner with a right of way;
down ay; son of landowner aided Jand i
z:fn f«é:;ys. esé)r:n 11‘1, (c);)lnlgempét). Alﬁnzn; Contractors v, Manning, Irish T?r::.’l; e;/lt:rslao;i( rllgglt
. I frondzynski, “Trade Disput : The ’

1es abour Injunction” (1981) XV 1. (N.5,) 206, zgg)i.md e TNkl
X Unreported, High Court, March 30. 1993,

Atp. 50of the transcript.
1:; Above n.161 at 421.

See the discussion of this legiti im in O’

See th : gitimate aim in O’Dell, “Speech i

z(zlgx_lzlznsg }li;ffect of the ContemPtJurisdiction" in Hefferﬁan, ablgv: S%l7d ofzhcrgate- ;Fhl9e

. ol ;ébnote tl;e reasonung of the Court in the subsequent Pllttz.v. Aﬁ:stria’

i gnm aﬁ' ruary 2', 1996; and Prz{ger and Obershlick v, Austria (1996) 21 E HR.R f

o on action by judge proportionate to legitimate aim of protecting authori{
P I(} i llc.laé;})- : g authority
a pamntiff satisfies the requirements set out in American C; ]
: re anamid v, ]

l1)5;.(;3!.'::1’3196fand fCiz:lmpus Oilv. Mm_xster for Energy (No. 2) [1983]%1{. gIBZ, az; cfig}gszge%ﬁSI
i Lorg Cc)(l)lr;ll -t eglc)e sﬁua;lgf in é‘l.G. v. Times Newspapers [1991] 2 AIl ER. 398 42;i
per ! , above n. and Oblique Financigl Seryi 9. Such
m;unchop was refused in Private Researctilt v. Brosnan [1 Qeéirzjjiclesl,.lg.b.’;)li‘;e’ R

i also is the right of privacy”.
The “whole point of a case like this is to preserve the status quo pending resolution

of theaction, and the statu ication”, Oblj
e $ quo would be non-publication , Oblique Financial Services,
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“the duty of the court is to protect the plaintiff’s right to privacy. I am
not saying that the plaintiff will succeed at the hearing of the action.
What I am saying is that she has undoubtedly suffered and that she will
continue to suffer if the defendant’s conduct is permitted to continue. In
those circumstances, the Court has a clear duty to protect the plaintiff
until these issues can be tried, bearing in mind that journalists have a
constitutionally protected right to communicate. . . .”172

When such injunctions are granted, they are seen as injurious to the
right to free speech, and often excoriated by commentators as unjusti-
fiable prior restraints.!”? Infamous examples of the granting of such an
injunction include Schering Chemicals v. Falkmanl7* (restraining the
broadcast of a documentary about a discontinued drug) and Spycatcher
(No. 1)'75 (restraining the publication of Spycatcher).

However, there is an emerging line of authority which is more
sensitive to media speech rights. First, Lord Denning dissented strongly
in Falkman, arguing that to restrain Thames from broadcasting Elstein’s
documentary about Schering would be an impermissible prior restraint;
no privacy interest was in issue, (not least because the information was
of a commercial nature), and the public’s right to receive information
tipped the balance against the injunction. Second, Lord Denning has
attempted!”6 to extend the rule that no injunction will lie to restrain a
libel'”” to cover breach of confidence.178

Third, there has been a move away from American Cyanamid in the
context of interlocutory injunctions to restrain breach of confidence.
Since it is rare for there to be a full trial of the action (Spycatcher in this
respect being the exception rather than the rule), usually, therefore, any
“'prior restraint’ means permanent restraint”.1”? Aware of this, the

172 X. v. Flynn, above, n.10.

173 ¢.g. Barendt, above n.5, op. cit., pp. 114 et seq.; Hall, pp. 536-538.

174 Above, n.136.

75 A.G. v. Guardian Newspapers (No. 1), above n.88 (injunctions granted to restrain
publication of Spycatcher and newspaper coverage of its allegations). See Robertson
and Nicol, aboven.5, op. cit., pp. 190-194. They were only partially condemned in the
European Court of Human Rights: Observer and Guardian v. UK., above, n.103; Sunday
Times v. UK. (No. 2), above, n.103. See Maguire, “Introduction” in Heffernan, above

n.57, op. cit., p. 197.
176 Fraser, above, n.118; Hubbard v. Vosper [1972] 2 Q.B. 84; Schering Chemicals, above,

n.136.

177 Bonnard v. Perryman [1891] 2 Ch. 269 (CA); Sinclair v. Gogarty [1937] LR. 377 (SC);
Connolly v. RTE,:V[1991] 2LR. 446.

178 Not all of his brethren were convinced, accepting that the injunction would be refused
only if there is a defamation in issue in the breach of confidence case: Woodward v.
Hutchins [1977] 2 Al ER. 751, 755 per Lawton L.J.; Lion Laboratories, above, n.127 at
431, per O’Connor L.J. However, it seems recently to have been accepted that the libel
rule applies in the context of malicious falsehood: Easycare v. Lawrence [1995) E.SR.

597.
17 Robertson and Nicol, above n.5, op. cit.,, p. 173.
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_ principle should apply in such situations. Thus, in Cambridge Nutrition
v. British Broadcasting Corp.,181Kerr L. approved of the “great reluctance
of the courts to fetter free speech by injunction”, 182and ag 4 consequence
held that where the subject matter of an injunction application was a
broadcast or publication, the court should not apply the American
Cyanamid test and instead assess the relative strengths of the parties’
cases.!8 Again, in Lion Laboratories v, Evans, Griffiths L.J. held that when
“the press raise the defence of public interest, the court must appraise
it critically, but, if convinced that a strong case has been made out, the
press should be free to publish, and leave the plaintiff to his remedy
in damages” 184

This development is given added impetus in Ireland by virtue of
the constitutional protections of speech. Thus, in Attorney General for

interest must be viewed in the light of [Art. 40.6.1°i] .. . in my opinion
there is prima facie a constitutional right to publish information and the
onus rests on the plaintiff to establish in the context of an interlocutor

application that the constitutional right of the defendant should not be
exercised”.185 Indeed, for Carrol] J., what was “at stake [was] the very

180 In Factortame v, Secretary of State for Transport (No. 2) [1991] 1 Al E.R. 70,

181 11990] 3 Al ER. 523 (CA).
ibid., at 536 per Kerr L.J. with references. To like effect, see also Femis-Bank (Anguilla)
Ltd v. Lazar [1991] 2 All ER. 865. Avoiding Cyanamid was a crucial plank in Lord

Denning’s reasoning in Schering Chermicals, above, n.136.

183 This js part of a broader trend to pay more attention to the merits of the case on an
application for an interim or interlocutory injunction where there is little chance of
the case proceeding to full trial: see Benckiser GmbH. v, F. ibrisol Service Ltd, unreported,
High Court, Costello J.,May 13,1988, Griggs v. Dunnes Stores, unreported, High Court,
McCracken J., October 4, 1996; Zuckerman, "Interlocutory Injunctions on the Merits”
(1991) 107L.QR. 196; Delany, “Interlocutory Injunctions — Adequacy of Damages and
Other Discretionary Factors” (1993) 15 D.U.LJ. (n.s) 228.

184 1 jom Laboratories, above, n.127 at 435. Thus, in the United States, where the rule against
prior restraints makes it extremely difficult to obtain an interlocutory injunction to
restrain a breach of confidence, in Snepp v. U.S., 444 U S, 507 (1980) (with New York
Times v. U.S., 403 U.S. 713 (1971), the Pentagon Papers case, the US, equivalent of
Spycatcher) the Government successfully sought restitution of the profits made by
Snepp from his breach of (a contractual duty of) confidence.

185 Above, n.89 at 600; though as McMahon and Binchy point out (above n.9, op. cit., p.
689) this was dictum and not ratio.
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important constitutional right to communicate now 'and not in a year
or }r)nore ”.18 O’Hanlon ]. was even more forthright in Maguire v.
Drury, in which he all but announced a rule against prior restraint:

i hould also take into
“it appears to me that the balance of convenience s
azczﬂgt the general undesirability of holding up - p.er}}aps for years thcz
ublication of material when the ultimate decision is likely to b_e tha't i
‘}/)vas quite lawful to publish. Otherwise the infe.rlocutory m]uncnin
could be used effectivel7y to encroach in a significant manner on the
freedom of the press.”18

In conclusion under this head, although ;1 plr?fiirzltiff Carl haplca(l)}lr1 ric;r;r;
i im inj i i breach of confidence, the
Interim injunction to restrain a ‘ :
increasing{y likely to exercise the balance of convenience in favmﬁr of
publication, and, as a consequence of the Constitution, may even have

reached a rule against prior restraints.

The weaknesses of the action of breach of confidence for the
protection of privacy interests

The extension of the action for breach of conﬁden}c)e.into dthe al;ii eodf
ic inti i i hy it is being champ
domestic intimacy is the primary reason why ! s
i tection of privacy. However, like
s a legal mechanism for the prot P!
2ther ng1echanisms discussed in this paper, it is not 'always adeq.uatf t?
the task. The primary reason for this is that its primary focus is I?f se
where, on the protection of the commercial exploitability of the infor-
ion i ion itself.
ation rather than on the information i . . / _ .
i For example, one leading author begins .hls analysis of this toptlc
thus: “the willingness of equity to intervene in a ca}?e where or111e pztirby
: i i d in him by another was well estab-
was abusing the confidence place ) :
lished in ‘cheg first half of the last century. But 1t”}'1as been given renewe/(,i
vigour in modern times by the growth of the mforn}’a’aon econpmér .
th% greatly enhanced value of “intellectual propeng, and t};eqllii CZ_
i f copyright...”. 18 Asacons A
uacy, in some respects, of the law o ' “
?herceyis a trend to characterise information as property!® and to protect

izg ﬁzgge?fgoa\\/te?(zl(gr:tp illaéSl sSg;I?r;g‘tlgna}i)éncy. Fn%gggl}(,atfl;ﬁ-r?\zﬁi?&\ g{l lt\/::gr}g:c]e_ig
Dl_mnes. St.ores 0. MANDz;g\{ h; 8{;1?2.2;',185’ April 1, .

188 %éz:g?l:o[\}eg ?ﬂi;f;p cit., p. 354, pa}rga. 380.216;3u;’t7err;;>rt}l;s,;&?c:)c;rg. T:l gﬁeoe;ffif‘g
X:gggﬁgcg: glfmh?:vtﬂlzgtialldgz%ee’rtayﬁg; :: a reason for the increase in litigation

16 Meaghes Cumenow and Lonahe Sbove s, ap. i, p. 77, par, 4116
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it for that reason.% Whether or not the law eventually accepts this
characterisation, (and there are many other competing Organising theo-
ries for the action for breach of confidence),! t sits wel] with the

original, of potential commercial attractiveness and capable of bein
realised in actuality”.12Indeed, in the Supreme Court, in House of Spring
Gardens v. Point Blank, McCarthy J. “venture[d] the view that the obli-
gation of secrecy whilst enforced by equitable principles, depends more
on commercial necessity than mora] duty”.193 Furthermore, we per-
ceived a focus on exploitation of information protected by the doctrine
of breach of confidence in the context of commercial confidentia) rela-
tionships, and this was reinforced in the ¢

prior and partial publication where it was made clear that as the law
now stands, even if information is public, its use can be restricted so
as to allow the plaintiff commercially to exploit it. Finally, in Attorney
General for England and Wales v, Brandon Books,194 Carroll J. clearly saw

190 See, . 8., Stuckey, “The Equitable Action for Breach of Confidence: IsInformation Ever
Property?” (1981) 9 Sydney L. Rev. 402; Gurry, aboven.57, op. cit., pp. 46-56. Spycatcher
(No. 1), above, n.88 at 1264 per Browne-Wilkinson V.-C.; Palmer and Kohler, “Infor-
mation as Property” in Interests in Goods (McKendrick and Palmer, eds., 1992), p. 187,

property in that information”, (p- 186). Contra: Coughlan, above n.57 op. cit.

et seq. and Breen v. Willigms, unreported, September 6, 1996, BrennanCJ,, High Court
of Australia. This chapter takes no side in this debate.

”Property, contract, bailment, trust, fidudary relationship, good faith
ment have all been claimed, at one time or another,
intervention. Indeed, some judges have indiscriminately intermingled these con-
cepts”. Jones, “Restitution of Benefits Obtained in Breach of Another’s Confidence”
(1970) 86 L.Q.R. 463, 463. See, generally, Gurry, above n.57, op. cit., chaps. IT and 11,
concluding that it is best seen as sui generis.

12 Eraser v. Thames Television [1984] Q.B. 44, 66 per Hirst L.J.

1% [1984]1R. 611, 709; in the High Court, Costello]., atp. 663 had suggested “moral duty”
as the basis of the action. Nevertheless, the principles laid down in that case clearly
can apply only to commercial confidences: 663-664 per Costello J., approved 696 per
O'Higgins C.J. (manufacture by defendants of bullet-proof vests based on designs
received in confidence constituted a breach of confidence: remedy of account of

profits).

194 Above, n.89.

191 , unjust enrich-
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the principles of breach of confidence as ’iprinfipisslggo be applied
i indivi i ial context”.
een private individuals in a commercia _ .
betl‘;: sunrl)mary (and whatever the basis 6upon which C(fn':;ts oft ‘e%uéé};
: i 196 the essence of the actio
nforce the duty to respect confidence), : ACti
greach of conﬁgence is that it allows the commercial expl_01tat10n cch
information;'” and, as an incident, may keep information sc:Frer.
Though there have been extensions (for example, 1Eotcowter i?;nnzsf ii ;)y
i been just that, exten 2
vernment confidences), they ha\fe ‘
dG(()) not define the essence of the action, rather the commercial essence
he action conditions these extensions. . ' ]
- tAs a consequence, when personal relationships have to be analo
ised to this commercial essence, the courts r.nust, as we have seegi
gften fictitiously ascribe a confiding. Attemptlr}llig to 1ncllzi§i§1e?ii?ls
inti i ble, distorts this comm :
intimacies, though understandable, _ R g R
i against utilising the acti
However, if that were the 01'11y reason . e it
icle to protect privacy interests, it would be easy
- i nlarge the focus. However, there are
assert: well, then, change or enlarg . S i
ination, they are compelling. First, pu i
further reasons. In combination, : H i
ficient detriment for the purposes o i
may not amount to suf! ' . ‘ - i o i
i i i sion of privacy. Second,
though it plainly constitutes an invasion of pri e o
i i -inclusive in its ambit if it is suc
for breach of confidence is unde?r inclus ' £
fully to prevent invasions of privacy since it dc_)gfs not ftiifé(r)lr%fgi ptrlcl)e
i i 1 and private information. ’
tection to a wide range of persona e inf i ks
ion i i i i “communication of information
action is also under-inclusive since “c n i o
i loss of publicity can occur”. )
not the only means by which a . licit ‘ e
i idi rries with it the requiremen
the requirement of a confiding ca ‘ . ek
i i et this can pose problems
confider to enforce the confidence, y ! i od
i icial records generated by the reco
serting the secrecy of officia : : ‘ i
i t who plainly has a privacy
rather than confided by the subjec : ol g
i intaini i Fifth, the remedies available seem
in maintaining their secrecy. , . i v
i d insome sense are inadequ
commercial nature of the action, an '
;g:ht;at and are certainly often madequgte1?9 for the protection of
privacy interests. Let us take each such point in turn.

195 ibid., at 601: thus communications between h}1§bc;andeaﬂx:r(i1 ;itfgo’;rgcc)f;:lc :sl.so be pro-
sty e grOundS.t", a? ;tS;(.eiiIr;Igzgs Gun?:'/now and Lehape, aboven.63, op.
K g?jlg}t;l gg,;lg%;r;g/; (Z;OCZI e 5108. sele, for exa;rll)giea, ct}}]\e; ?::1};1 E)i(;;s;sfsb:fgita(sséxgsg
2&%%2?53?: i‘;ihzélsg))s;(éri;h I?Igr(:riig:d‘,ll"el‘:Boreach of Confidence Properly Analysed
157 ?oiiﬁf;zfgi?iliggaf)ﬁz xzvc(;)l‘ITlngi‘szii‘LCanadu (1990), p. 205, Carswell, Toronto.

it., p. 14. ; —
;: guglio‘ﬁagfzr‘:pé;ltt;ﬁp cit, p. 164 titles his discussion of relief “Inadequate
o) y A : i

Remedies”.
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First, detriment. It is an open question as to whether the breach
must result in an identifiable detriment. It was an express element of
Megarry J.’s threefold test in Coco . A.N. Clark,* and the Court of
Appeal clearly thought so in Faccenda Chicken v, Fowler 20 though there
was less emphasis on it in the House of Lords in Spycatcher (No. 2).202

Of course, the mere fact of publication could be deemed to constitute
sufficient detriment:

“It may be a sufficient detriment to the citizen that disclosure of infor-

mation relatin% to his affairs will expose his actions to public discussion
and criticism”,203

On the other hand, if its necessity implies that it means something more
than merely publication, then the action is less protective of privacy
interests than it otherwise would be.

Second, the action does not reach a range of personal, intimate and
private, information. On one view, “confidentiality cannot help where
a total stranger uses another’s name or likeness” 204 Again, there can
be situations where one wishes to keep something so secret that one
has not confided it to anyone; if another deduces it, the action for breach
of confidence will not prevent the other from publishing it.205 Similarly,
the action for breach of confidence would not have availed the plaintiff
in Melvin v. Reid.20 Indeed, in the context of employment confidences,
we saw that the action for breach of confidence does not reach trivial
tittle tattle, embarrassing faux pas or personal mannerisms of colleagues
and superiors, even though there is here, to some extent, a privacy
interest worthy of protection. Furthermore, whilst a privacy interest
might protect against speculation, especially speculation about per-
sonal relationships, it is difficult to see how the action for breach of
confidence can prevent its publication. There is plainly no room for the
action for breach of confidence in such a circumstance. Third, and

200 # there must be an unauthorised use of that information to the detriment of the

party communicating it”. Coco, above, n.70 (emphasis added). However, he stressed
that he was tentative (423, 428) in suggesting this as one of the requirements of the
action.

21 Above n.79 (breach of employment confidence).

22 11990] 1 A.C. 109, 256 per Lord Keith; 281-282 per Lord Goff &
detriment not always necessary); 270 per Lord Griffiths.

28 The Commonwealth of Australia v. Fairfax, above, n.109 at 51-52 per Mason J., approved
inlIreland in A.G. for England and Wales v. Brandon Books, above, n.89.

% Stoljar, above n.12, op. cit., p. 83. Of course, this may amount to defamation (see text
with nn.41 - 51, above), where it does not, if the law is to see this as an actionable
invasion of privacy interests, it will have to find a remedy otherwise than by means
of the action for breach of confidence.

205 Semble, Gurry, above n.57, op. cit., p. 111

206 112 Cal. App. 285 (1931).

open” question;
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related to this, if the protection of privacn}ff ﬁ to pro'ftlelct atgzjlr;s; 11;:335;(;2
icati idence will no
ell as publication, then breach of confiden .
2; :vction 1% which to prevent the former. Nor are the torts discussed
e sufficient. \ ‘ N
aboI\"ourth take the position of confidence in official records, sfu;}; as
medical or college records, which broadly fotl}thv‘:{ the;{ pé’;‘;l:l\on i ‘:;s
i i d-holding institution Y. A
mation about X given to a recor ' ‘ .
i i t of the information so confided. :
X a duty of confidence in respec tic 2 i
i i ion i i the records, it is clear X can res
if the information is obtained from ; ‘ o
i i ird parties. It is unclear whether
its unauthorised use by Y and thir : ‘ o b
ing instituti train unauthorised use by third p
record-holding institution) can res sexsahapar B s ol
i i t the party complaining has to be the p
ties. The general rule is tha i _ o
i i i ;207 that is, the party complaining
who is entitled to the confidence; at is, th {pee
f confidence is owed, and no party
be the party to whom the duty o ' A
it i here information is given by
by whom it is owed. Therefore, wh : 8 g
i f A publishes that inform, ;
idence to B, B cannot complalql information
;.:lc::f context of the example involving the record-keeping mshtl;m?;z
since Y owes the duty to X, then X and not Y would seem to be
, indeed the only, plaintiff. ; ' ' o
progflrthe other hand, it seems that a hospltalzl(;ls? a}r: 1n1t3erest ﬁnl ;n;r;t
ini i i dical records;?%® it has been he
taining the confidence of its me . . !
Wheregquestionnaires are filled in by parties and returr:c}e](iir? ;()ar;f;deé\;;
ipi interest in restraining a
then the recipient has an in str : oy e
i is i ion,?® and the recipient of a letter sent by
abusing this information,™ ¢ i R A
ider in the context of an investigation o
si(:)I;lﬁt?)erestrain a newspaper from publishing the letter2!0If these cafﬁ:
now represent the law, then it would seem that Y C(?uld relsgram "
unauthorised use of the information.2!! Of course, this would requ

. " d
207 1t is “only the confider who may seek a rer;\7edy fo_rt brealczh1 of confidence”. Goff an
; to like effect, Gurry, above n.57, op. cit., p. . . 4
208 ]or\esl,(p. g(g)?/’et(; l7ze(confidentiality in medical records successfully raised I];ﬁ h_ostpexrtéaslé
if{ev 'caé,eais also ir.nportant for the fact that tl}i];é:onffifdence) osx::\;?s%h;dvpi Gc (1?988) :
i i tising doctors were A sufferers); se . 0. A.G.
ﬁ ?FO I?Eg?zg;tszzagezerglly O’Neill, “Matters of D15t}nchon —fTI;e Pa;;r;\ect;(le;ik?j
D.oc.to-r / Péitient Confidentiality” (1}9\95)21;/2%.].;7 9452'{(1)3?55(\):2?3(:1(;(1 :;ma% cial'records
. 67 (see text with n. et seq., & rec
(.I;fané [1?1'?: - :i;i'rlxzﬁ?f v(vsieth the Central Bank; the case was taken byf the plal?nt:)ftfi (:2
: etrair}ll the B];nk from disclosing the files, but Why should the Bank '(:hlti 0\1?:(1)15 .
lrfcft also be able to exercise such a duty of confidence, by analogy with the hosp

XoY?
209 Koo v. Lam (1992) 23 LP.R. 607. ‘ ApO——
i land v. Sunday Business Post, unreported, Hig A
" 3533?;:%2323 lir?:l{zelger The Bar Cyouncil of Ireland v. Sunday Business Post, unreported,
igh h 30, 1993,
g b i d fi a lawyer, at common law, he
i f correspondence both to and from yer, at c
- Icl;\tllllsci g;f;?ses?rto a Cc;’uty gf confidentiality in respect of the latter; in respect of the
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that a benign view of detri
; triment be taken, since, i
detriment Y (the institution) suffers would okl ooy

disclosure. However, if Y could not establish the analogy with hospital

records, then it would not be ab] v
, then e to rely on breach of confj :

‘ ide

protect that information. Therefore, although there is a possiblerfu:g -

Ay o .
: grre sl:lrc;}i\nY cgn maintain th_Le privacy of such information in the action
s 1 reth of confidence, it is convoluted and problematic

gain, there is a related difficulty: much information in official

;giﬁitrs tcl)lf:11 It;esctcs),n?iréd C;h_en}ike. It is difficult to see how such generated
; €d Information can be impressed wi
d ith a d
;:;nlidﬁ?ﬁ, thoughlllt is cle'ar that X has a legitimate privacy inte;lgt (a)f
: owever, “some judges are beginning to dispense with the

requirement that there should be a confider” 213 We have already see
-

that this is not a realistic i i
requirement in the context of eavesd i
‘ r
ifgr ;xgrx:glef furthermore, the State has been held to have an i?s:grlg gt
el raalz3 ;1{)1;111% zﬁlff 1s:ﬁcrecy of information both imparted to it ansél
: at were to represent the
would also be here a possible r i esbrsed v Sk
oute by which Y can maintaj i
of such information in the acti i gt i
at ction to restrain a brea i
butI,: gffhbefore, 1.t is convoluted and problematic. - e
. ;Cﬁé;e;I;ESé(:lst} r"f'he plr)imary remedy for breach of confidence is an
g publication or exploitation of the i i
For many plaintiffs seeki h Aol i e
; ng to protect their privacy, this wi
tive and sufficient. But posit a situation i R e
. . . situation in which there has al
: tua ready b
an invasion of privacy. The plaintiff will then seek damages, an}c’i vi?ﬁ

former, he owes the duty, it is his cli
g 2. . duty, s client, and only his client, who i
ll?elieériit tiﬁ :é)rt\(f)n;leelx;hoarlljtz. tInSI\'liemietz v. Germany}(’1992) 16 E’_IV-{ROR159h7 eladl;;)v}y‘:;, ::1151
It. 8 in respect of correspond both to 2 i
other words, the express protecti i et R L I
5 g;lscussed o ;()1(;1 . protection of privacy under Art. 8 does not have the difficulty
ere may be some remedy for discl i
. : osure of such informati
: ::tl?;g(t)ex:i A:itnlCSLB?}.\Sez, generally, Clark, aboven.11, loc. cit. H:wzr\;e;msgiﬁ rtgrielc)ieta
e C(,)mputer (;boflttltsh}e)gmar:il}tr aimed at allowing individuals to access d:;f:
B e e and to correct it where it is inaccurate.
, ab n.57, op. cit., p. 160, semble referring to Scott, i
lgx;uof ‘Confidentiality” [1990] Denning L. 77, p | discussing ;‘r’:ﬁgfrﬂmtwm L
seem,:;d “ l.spapers }[1!984] 1 W.LR. 892. In the recent Hellewell above, n 67v.La .
phomgraph%nac;rs ; . (15 gg(g;;rgment when he said that the publication of Stljrreptih“',osuls;
5 e ries would both constitute a breach of confidence: where
o= LTzu: ;ax}: l}:urobably be derived from Spycatcher.
rd Ashburton v. Pape [1913] 2 Ch. 469 (CA). See M
above .63, op. cit., p. 887, para. 4127. Goff arzd Jof\es,eggggg ki L
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. be met with traditional orthodoxy?!é that equity does not give com-
. pensatory damages,?1” but only an account of profits,?18 for a breach of
. confidence.2!9 There is a narrow historical damages jurisdiction in eq-
L uity2%a “beneficent interpretation”??! of Lord Cairns’ Act*?? can create

an impression of giving a damages remedy, and New Zealand?® and

| 216 See, generally, Meagher, Gummow and Lehane, above n.63, op. cit., pp. 634, paras

2301 et seq.

. 217 See, generally, Capper, “Damages for breach of the equitable duty of confidence”

(1994) 14 Legal Studies 313. Aitken, “Developments in Equitable Compensation:
Opportunity or Danger?” (1993) 67 A.LJ. 596. Goff and Jones, p. 693 assert, however,
that “an English court may well award damages even though it is inappropriate to
grant equitable relief”. I am not convinced that the cases yet support such a proposi-
tion, though cf. the cases cited in nn.84 and 139 above and see now, also, the speech
of Lord Bourne-Wilkinson in Target Holdings v. Redferns [1996] A.C. 421 (HL). How-
ever, if and when such damages become available, the principles discussed in John v.
M.G.N. [1996] 3 W.L.R. 593, 607 on compensatory damanges in defamation would

seem apt (mutatis).

.v 28 House of Spring Gardens, above, n.59. cp. A.G. v. Guardian Newspapers Ltd (No. 2) [1990]

1 A.C. 109 per Lord Goff. Difficulties in calculation do not prevent this remedy being
applied: My Kinda Town Ltd v. Soll [1982] E.S.R. 147. Gurry, above n.57, op. cit., p. 424.
But an account of profits does not constitute a damages remedy (McGregor, Damages
(15th ed., 1988), p. 3), and even if it ought properly to be characterised as damages
(Birks, below n.227, p. 59), its aim is restitutionary (to reverse unjust enrichment) not
compensatory. See Goff and Jones, p. 690.

219 Except where the duty to respect confidence arises from a contract, then the breach
of confidence constitutes a breach of contract, and damages can be awarded for the
breach of contract: Capper, (1994) 14 Legal Studies 313, 314, ftn. 5. Semble, to the extent
(i) that equitable compensation is properly available for breach of fiduciary duty
(Meagher, Gummow and Lehane, above n.63, op. cit., pp. 636638, para. 2304) and (ii)
that any given relationship of confidence also constitutes a fiduciary relationship (see
Gurry, above n.57, op. cit., pp. 158-162), then there may also for that reason be
equitable compensation for breach of confidence which is a breach of fiduciary duty.

20 McDermott, “Jurisdiction of the Court of Chancery to Award Damages” (1992) 109
L.QR. 652.

21 Spycatcher (No. 2), above, n.104 at 286; see also “Damages in Equity — A Study of Lord
Cairns’ Act” (1975) 34 C.LJ. 224, and Meagher, Gummow and Lehane, aboven.63, op.
cit., p. 640, paras 2307 et seq., discussing 15 issues of construction.

222 Chancery Amendment Act 1858 (21 & 22 Vict. c. 27), 5.2. See now, in the UK., 5.50 of
the Supreme Court Act 1981. For an analysis of this Act in the Irish context, see Farrell,
Trish Law of Specific Performance (1994), pp. 19 et seq., Butterworths, Dublin. Patrick v.
Williams (1897) 31 LL.T.R. 166, 167.

23« the law imposes a duty of confidence. For its breach a full range of remedies
should be available as appropriate, no matter whether they originated in common
law, equity, or statute”. Aquaculture Corporation v. New Zealand Green Mussel Co. [1990]

3 N.Z.LR. 299 (N.Z.C.A.) at p. 301 per Cook P.; see Beatson, (1991) 107 L.Q.R. 209.
Michalik, “The Availability of Compensatory and Exemplary Damages in Equity”,
(1991) 21 Vict. U.C.L.R. 391. The Court of Appeal expressed similar sentiments in
Mouat v. Clark Boyce [1992] 2 N.Z.L.R. 559, 566. (On appeal, the Privy Council reversed
on the grounds that there had not been a breach of fiduciary duty, and did not need
to reach the issue of remedy: [1993] 4 ALl E.R. 268). See, generally, Rickett, “Where are
we going with Equitable Compensation?” in Trends in Contemporary Trust Law (Oak-

ley, ed., 1996), p. 177, Oxford.
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Canadian?? courts have impatiently?” swept away this restriction on
damages in equity in general;2 and from all of this, some academic
commentators have argued in favour of such damages.?’ The recog-
nition of breach of confidence as a tort??8 would add impetus to this
argument. However, that is not yet the law, and for so long as that
remains the case, the private plaintiff seeking compensation for an
invasion of privacy by means of the action for breach of confidence
will be disappointed. Furthermore, the constructive trust of which the
commercial plaintiff can make much use,229 probably avails the private
plaintiff little; thus, the absence of damages means that there is often
little incentive to sue after the fact of publication.

These various problems may all in time be resolved so as to allow
the action for breach of confidence to protect privacy interests. But, as
things now stand, the action requires too much patching to achieve
that end. But even if the action to restrain a breach of confidence per
se is not apt, the fact that it has been used in the past and will no doubt
continue in the future to be used to protect privacy interests means
that important and correct insights will have been and will continue
to be reached which could usefully be deployed in other contexts in
which the protection of privacy interests is properly implicated.

24 LAC Minerals v. International Corona Resources (1989) 61 D.L.R. (4th) 14 (S.C.C), (the
majority accepted an equitable jurisdiction to grant compensatory damages but
awarded a remedial proprietary constructive trust, the minority would simply have
awarded compensatory damages). See also Canson Enterprises v. Boughton (1991) 85
D.L.R. (4th) 129, 152 per La Forest J., Norberg v. Wynrib (1992) 92 D.LR. (4th) 449,
484-507 per McLachlin J.

%2 Rather more patience is to be seen in the High Court of Australia: Warman International
0. Dwyer (1995) 69 A.L.J.R. 362 (HCA).

%6 On damages in equity in general, see Gummow, “Compensation for Breach of
Fiduciary Duty” in Equity, Fiduciaries and Trusts (Youdan, ed., 1989), p. 57, Carswell,
Toronto. If the restriction in general fell, it follows that it would equally fall in the
particular case of breach of confidence. A case in which a court awarded “damages”
for breach of confidence is Talbot v. General Television Pty [1980] V.R. 224.

%7 e.g. Birks, “Civil Wrongs: A New World” in Butterworth Lectures 19901991 (1992),
p- 55 at pp. 90-94, 101~104, Butterworths, London; Gurry, above n.57, op. cit., pp.
364-365, and chap. XXIII. Aitkin, “Developments in Equitable Compensation: Oppor-
tunity or Danger” (1993) 67 A.L.J. 596, 600.

228 North, “Breach of Confidence: Is there a New Tort?” (1972) 12].S.P.T.L. 149; Vickery,
“Breach of Confidence: An Emerging Tort” (1982) 82 Col. L. Rev. 1426.

# There is much discussion of the remedy of the constructive trust for breach of
confidence in many of the articles and cases in the previous footnotes, but see,

especially, LAC Minerals v. International Corona Resources (1989) 61 D.L.R. (4th) 14
(BCC).
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The wardship jurisdiction

i he courts have also had to
Apart from breach of confidence cases, t irts have al
ba%ance free speech and privacy in the wardship jurisdiction.?®® The

conflict arises in this way:

“From the late seventeenth century, the Court gf Chancexjy claxrr(;eq a
power, derived from the monarch,[23]] .to e?(erc1se'protec'no.n(,i an ,1}}111-
deed, control over people with disabilities; in pa}rtllcular, Chlll ren.t : ‘i
court does not simply act as a delegate of the ghlld s natural E’f.:lr;n s; r:t
has considerably wider powers. The rele}npnshlp b_etweep this (1in erie'er
jurisdiction” and the wardship jurisdiction, which .orlgl.r\}alte earei1 ;
with the purpose of safeguarding the property of a child w:it no I:éa.r ﬁn:
is obscure. The two jurisdictions have often been treated as in C;sh'
guishable, but more recently the point hz.is.been rnfide that Fhe'vée}r Iship
jurisdiction is simply one mode of exercising the mh(’arent juris 1ct1totr;; ;
. . The criterion for intervention is that it is the court’s duty tohtrea tz
child’s welfare as “paramount”.[23] ... Under this jurisdiction the cour :
may issue orders against third parties e f’f)zg :sxample, ...anewspape
should not publish material about a child.

Thus, in protecting the welfare of a ward, the court may pro}’tlezc;c4 tﬁ:
ward’s privacy, and therefore make an order restricting s%eec .dshj
a prior issue, it may be questioned whethgr the inherent and wgr r 5
jurisdictions, as aspects of the Prerogative, pr;)?gerly surv1¥1e ik
pendence. Though the Prerogative itself did not,* the courts have

20 ¢ ¢ Markesinis and Deakin, above n.6, op. cit., pp. 612-614. See, g(?’nelrg.zl}ly,lsllegrfcl)dué,
,,'fg;arens Patriae and Wardship Powers: Their Natgr‘e apd Orlgu}s ; ( ) 2 ; t : )
159. The leading case is now Re Z. (A Minor) (Identification: Restrictions on Publication
[19§5] 4 AI1E.R. 961 (C.A.); see Moriarty [1996] C.LJ. 212. il i

Bl As an aspect of the Royal Prerogative: Barn(alrgd; 7;)21;1}2[;}5}12%12 Se]e S
Lord Halsbury L.C., quoting from Re Spense . h bt e

i Haldane L.C.; 482 per Lord Shaw. Maguire, .

Sl oo e G Ir. 274, 275, Lord Ashbourne C. refers to
n.10 at 114. In Re Birch (1829) 29 LR. Ir. 274, 275, ekl ot

i ive jurisdiction . . . to the Lord Chancellor” (ci
“delegation . . . of the prerogative juris: g g
in Re a Ward of Court [1995] 2 LL.R.M. 401, q
p it g it i dship proceedings is a contempt: Re
, the publication of in camera wardship p ttempt:

;zgrst?r?;;lﬁﬁti%] ’o‘pCh. 193 (now codified in England as s. 12(1) of the Admm:trtalt;%x;

of Justice Act 1960). In Ireland, s. 45 of the Courts (S}lppleme?tal PI.'OVISI'OlilS) ct 16 2
provides an in camera jurisdiction, it refers in parh%gl;r to r.nilt'rcltrir:;ngia nﬁ;sg thé
“mi " (s. 45(1)(b)), from which a jurisdi . :

45(1)(a)) and “minor matters” (s ) 1 : s e
ish i i i discussion of these issues in Re K.A.S., 5

English is derived. See the important . Lo g oy

i High Court, Budd J., May 19 and 22,
P.S.S.v. J.A.S. (otherwise C.), unreported, Hig| . ot gl S o
252 2., ].v. C.[1970] A.C. 668.See also Re T (a mmor) (  N.LJR.
2% %eei’ei;ga’r,j ”1;\ ]ur[isdiction in Search of a Mission: Family Proceedings in England and
” (1994) 57 M.L.R. 839, 849-850. ‘ o

254 g\elzlegsen(erall;, Wright, “The Press, Children and Injunctions (1992) 55 NiLI:OftS;d
25 Burne o, Ireland [1972] LR. 241; (prerogative of immunity of State from1 ;\91; 1.;11 o
nz: survive Independence). Howard v. Commissioners of Public Works [1994] 1 LR. 101.




astute to find similar doctrines inh, i
find s ; erentin the text of the Constitution 236

glr:eplr;ss;]orgstlcal_ly a combination of “the full, original juris;i:iit(l)(r):’l’. f
- ngouc;grgelguﬁirct{det 3_}1.3.1O and che personal rights of the cit?—

: ient, if nec 38 i
s Pl e €ssary,~“to generate the inherent and

The first case in which the prj

he first c € privacy of a ward was in i

publication is the famous Re X 239 Here, the mother ar‘;gksig;?aiﬁit:m;
o

the same name: Re X.?4! Newspapers were prohibited from disclosing
the identity of a ward who was the daughter of a notorious mother.
Recently, in Re H-5,%42 Ward ]. came to a similar conclusion. The
respondent had previously been in the news, his children were now
wards of court. Whilst the respondent remained in the public eye, Ward
J. held that the respondent’s freedom to publish and the media’s free-
dom to publish matters of public interest did not outweigh the risk of

:Sséi?sétévg fourteen-year—_old sought to stop publication of a book that
i Wouclegraved and immoral behaviour to her deceased father
bl Cocaltlsef her gross psychological harm if it ever came to her
i .be £ u}r1 3 Appeal was unanimously of the view that the book
i Wp £ 11151 ed. _Lor‘d Denning M.R. held that “it would be extend-
. ;ge i g; t; : };) il;;s?égtfsnttoo far and infringing too much upon the
O grant an injunction in thij i
sucl.;clgssfgl gxample_ of the invocation of tjhe ju;)irsldlirclt;is tc(;?l sre .:O’A
publication is supplied by a case almost ten years later reportedelingclerr1

(at 393 per Walsh J., 398 per McCarth
2 St , 398 p arthy J.).
s c))tsli%lr(r)\;ni;s Dof DGeoghegan J.in F.N. v. Minister for Education [1995] 1 1.R 409
e ] o v. Eastern Health Board, unreported, High Court, May 3 '1995';:md
e < » June 26, 1995, to the effect that Art. 42(5) of the ConstthJtio £ !
g upon the State to cater for the needs of a child with spec:ialrll'lgencfsos\?lz'acill
: i

:;g\enera]ly, Hogan and Whyte, pp- 1040-1060
S a consequence of various statutes (set ou-t i j
in the jud t i i
?h I;V{zl:zrii :{i’ C:iurt, above, n.231 at 407-411), “there is ni)wgvr:s?eld?xf\lg‘?:;l{lito; ((I: 4 g
. Wjard cy‘lg oontforgnerly exercised by the Lord Chancellor . . . * (per Blag e T
dis dur + above, n.231 at 439). But those statutes do not seem t}(’)n e
e ;4 novo (see_ also State (Bruton) v. Fawcitt, unreported, High Co Crf alze o
e.x’mblym o ), they simply assume its existence; as such, theylarebgvesh}:l + deane
o g \i . thsligns. The text poses the question whether that jurisdiction cgu?g hnot
ey C,onsti t}::zismg the question whether there was anything to vest. If not av;
ke thgr;, (c;g %;ngatﬁ an altsnt;ftive, it would not be the j.uﬁsdié?ign
o icellor, and those statutes would be so man dead
K p i and McAuley, “Re a Ward of Court: Legal Analysis” (1995) I{'I.L?I.
ilgef;(.m(g un;n;cz)rt) {iggf]f;rl}ﬂ) EaRb297 (CA); see also Re F. (a minor) [1977] Fam. 58. Re X,
east nning’s aphorism that we “h 0 g¢ '
b ning’s we “have
tiveley : }&fg: ;1;; ;rt\’f?:gsxgnge::;:l gi %rfwaéy (at 704). Though this couladS lﬁieﬁi 5:25:2
e o ta future development of such a general remedy.
9

harm to his children if the media were to disclose their identities or

address. In those cases “the publications restrained related to the care
and upbringing of the children over whose welfare the court was
exercising a supervisory role”.243 Publications beyond that cannot be
restrained by this jurisdiction. Thus, the wardship jurisdiction does
not, per se, provide a basis for restricting publicity about a criminal trial
in which the father of the ward is a defendant,?** (even though the
father’s trial is in respect of his abduction of the ward). Furthermore,
Hoffmann L.J. has stressed that because this jurisdiction is an exception
to speech,?®’ it must be narrowly construed:

“But this new jurisdiction is concerned only with the privacy of children
and their upbringing. It does not extend as Lord Donaldson of
Lymington M.R. made clear in Re M. [?49] to ‘injunctive protection of
children from publicity which, though inimical to their welfare, is not
directed at them or at those who care for them’. It therefore cannot apply
to the fact that the child’s father has been convicted of a serious offence,

241 Re X. (a minor) (Wardship: Injunction) [1984] 1 W.L.R. 1422 (Balcombe J.); sub nom: X
Co. v. A. [1985] 1 All E.R. 53. This case has come to be regarded as exceptional: see
Wright, above n.234, op. cit., p. 860, ftn. 19.

242 Re H-S (minors: protection of identity) [1994] 3 All E.R. 390 (CA). Compare the decision
of the same judge in the later Re Z. (a minor) (Identification: Restrictions on Publication)
[1996] 2 W.L.R. 88 (CA). See also Re M. and N. (minors) (Wardship: Freedom of Informa-
tion) [1990] 1 All E.R. 205. Re W. (a minor) (Wardship: Freedom of Publication) [1992] 1
ALER.794. -

243 R. v. Central Independent Television [1994] 3 All E.R. 641, 649 per Neill L.J. To like effect,
Waite L.J.: “Any element of confidentiality concerning a child in respect of whom the

court’s jurisdiction is invoked belongs not to the child but to the court. It is imposed
to protect the proper functioning of the court’s own jurisdiction, and will not be
imposed to any further extent than is necessary to afford that protection” at 666.

244 ReR. (aminor) (Wardship: Restrictions on Publication) [1994] 3 AILE.R. 658 (CA); though
there are dicta in the case which suggest that the judge in the criminal trial might have
the power to do so under s. 39 of the Children and Young Persons Act 1933 (as
amended) (at 668 per Bingham M.R., 673 per Millett L.]J.). For an analysis of the
operation of the section, and its impact on freedom of expression, see ex p. Crook [1995]

1 All ER. 537 (CA). Of course, the trial itself may be heard in camera (see Cleveland
County Council v. F. [1995] 2 All E.R. 236). See also Re Z, above, n.242 at 104-105,

108-110, per Ward L.J.
245 A point approved by O’Hanlon J. in Maguire, above, n.10 at 115.

246 [1990] 1 Al E.R. 205, 216.




222
Eoin O’Del]

however distressin it may b i
kel i ri - ;' e for the child to be identified as the

Car;["gg Cfa“c,t g\at the jurisdiction is related to the court’s interest in the

i . ; are of thg ward means first, that, as the above cases sh

e Zg;flaﬂll prlvle:cyflrgerests which a ward may seek to protect ?z:ﬁ
: € cracks of the wardship jurisdictio

can impose the order even agains i i

e e gainst the wishes of the ward or his or her

on the part of the wife to restraj

: \ in further media coverage, O’
Zguld X(I)t.m the circumstances derive “from the provisgiegns gaﬁ(t)inlll
beﬁc:;z : tht;lfh 41 qf tl;e Constitution any grounds which lead me Ctg

€re 1s a fair question to be tried as to wheth i

. . . er

::Vt:ilzhplamhff [w1fr_e] undgr those articles will be breachedsci);n fi:‘:ﬁf:‘l;
o pnsthof the kind which have already appeared in print are re-

p in the future . . , 7252 Furthermore, in respect of the children

who had been added as plainti §
i it s plaintiffs, O'Hanlon J. referred to the wardship

C(I:Ili\::rzgelsss,_ while holding that such jurisdiction is vested in the
, the decided cases show that there has been a marked reluctance

247
R. v. Central Independent Televisi
Joci SIon, above, n.243. One comment i ;
al!:;‘lrsl’(;nfrﬂuzt asa consequsnce, children’s welfare can now alssrl‘): :(;r ??ild o
28 Ro W me‘-’ OT gf épeech - White (1994) 144 N.LJ. 1623, 1624 e
., unreported, Court of 1 i
the press). of Appeal, March 8, 1995 (wards restrained from talking to
;;9 [1995] 1 LL.R. M. 108.

% See M.M. v. C.M., unre i
o " ported, High Court, O’Hanlon 2
bAebg;r:axéifg a}:jlllil If ths facts alleged are true, then or{é llagls}i,szt%rlsiggl; an action
St ¢ Mo la;gz) lgl;y, by analogy with a recent line of Canadian authorrrim}f
(1990 1o hra DLR (4th) f149 (SCC); followed in Taylor v. McGill; v
-R. (4th) 64 (physician having sex with 16-year-old client consﬁmé:e)criag

breach of fiduciary duty); in tu ied i
: rn applied in J. (L.
. ‘1475, > (szl; CR) 09 1o D.L.II;P(4th)11115]1 (LA)v.J.(H) (1993) 102 D.LR. (4th)
oven.249 at 113. Given that the information x.va ially i
1 s substantial i i

taér;zc:}gptlh;:;tg): fé)r bfga:h of confidence would not Ii2?O?I-li}e;ll\rllotrl;l ? pslelzzgfsds(i)g ain
1dea that prior disc] i ! ivacy i e
general context of the consﬁglﬁonaiirgi:crsg:gfup{?icéig; ey Rl
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to exercise it in a manner which would entrench on the freedom of
expression enjoyed by the press and by the media generally, merely to
avoid the distress caused by publication of matters which show up a
parent or parents in a sordid or unfavourable light” 253

Strictly speaking, the wardship cases did not apply, since the\ chil-
dren were not wards. However, O'Hanlon J. accepted that those prin-
ciples apply mutatis to the constitutional protection of privacy, and
then sought to reconcile that with the right to free speech. In all of the
torts addressed, in the action for breach of confidence, and in the
wardship jurisdiction, there are important impulses towards the pro-
tection of privacy; witness, for example Griffiths L.J. in Skyviews, Lord

Griffiths in Spycatcher, and Laws J. in Hellewell. There are equally im-

portant impulses towards the balancing of the protection of privacy

with free speech; witness the public interest defence, Hoffmann L.]. in

Re R. and O’Hanlon J. in Maguire. And yet, it will now be clear that the

various legal mechanisms pressed into service to protect privacy inter-

ests simply do not adequately address the issues posed by a need to
protect privacy interests. To take only two examples from among the
many identified. First, the protection afforded is haphazard; it is anoma-

lous that the taking of photographs or the reading of a diary is not a

trespass, 254 but the publication of the photograph or the contents of the
diary is a breach of confidence.?%> Thus the intrusion is not an actionable
invasion of privacy, but the publication is. Second, the remedies are
also haphazard; in respect of trespass, a plaintiff will get damages but
probably not an injunction, whereas in breach of confidence, it is the
other way around. It may be that some of the weaknesses (of breach
of confidence and the various torts) have been overstated; the point
remains that for so long as there is no legal action the primary focus
of which is the protection of privacy, existing legal actions will have
their proper primary focus distorted in vain attempts to accommodate
the protection of privacy interests within them. For that reason, such
actions are inappropriate locations for debates about the clash between
privacy and speech.2% It is necessary, therefore, to turn to a more

23 ibid., at 115.

2% Grieg, above, n.14.
255 Hellewell, above, n.67. See also Shelley Films v. Rex Features [1994] 3 Ent. LR, 45

(interlocutory injunction restraining publication of photographs probably obtained
by trespass). Contrast O’Sullivan v. Cork Examiner, above, n.22 (similar action based
on trespass alone was unsuccessful).

2% Contra, seeing the various actions as sufficient: Scott, p. 86; Prescott, “Kaye v. Robertson
— A Reply” (1991) 54 M.L.R. 451; replying to Prescott: Markesinis, “The Calcutt Report
Must not be Forgotten” (1992) 55 M.L.R. 118. The same debate is played out ata higher
level of abstraction in Thompson, “The Right to Privacy” (1975) 4 Phil. & Pub. Affairs
295 and Inness, Privacy, Intimacy and Isolation (1992), chap. 3, Oxford.
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258
1 :
(G 849) 1) x:;d &i S{ aiSé Z‘ll)f‘;sh 2692. OOn tthlS aggiB other royal scandals, see Meagher
oo umm ane, -03, op. cit., p. 868, para. 4106, ftn. 3. ’

In e.g. House of Spring Gardens, above, n.59. See also Pollard v. Photographic Co. (1888)

40 Ch. D. 345; itself now judici i i
kot o s i ow judicially explained in terms of breach of confidence:

;:‘1) Keape, above n.143, op. cit., p. 346, para. 30.02.
o Stoljar, above n.12, op. cit,, pp- 78-81.
(1849) 1 Mac. & G. 25, 4647 per Lord Cottenham L.C.

nish v. Meier & Frank Co.
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extends “to publicity of one’s name, for the interference with privacy
is the same in either case”.263 For him, this is the “central principle
governing the whole area of unwanted or intrusive publicity” 264 Fur-
thermore, “the disclosure of embarrassing but accurate personal facts?6>
... does not constitute a separate category of privacy, but is a matter
already contained in such invasions as the publication of one’s likeness
or name” 266 However, one problem with this analysis is that the Prince
Albert principle is a creature of equity, and, as the law now stands,
would attract only those remedies available in a chancery court.?s”
However, it is strongly persuasive that a common law court should
also develop such a principle?®; indeed, the Prince Albert principle
formed one of the foundations upon which Warren and Brandeis built
their famous argument in favour of a tort which protected the right to
privacy at common law in the U.S.26%; Stoljar’s point is that such an
argument is also possible on this side of the Atlantic.

Second, other common law jurisdictions are evolving on similar
lines. In Canada, in 1973 one commentator perceived the courts to be
on the brink of recognising a tort of invasion of privacy?? they are

263 Stoljar, above n.12, op. cit., p. 80.

264 ibid.

265 Asin Melvin v. Reid, 112 Cal. App. 285 (1931).

26 Stoljar, p. 80. That being so, the case of Byron v. Johnston (1816) 2 Mer. 29, likewise a
Chancery case, in which the poet injuncted the publication of bad poetry ascribed to
him, and which likewise is susceptible of explanation in terms of passing off
(Meagher, Gummow and Lehane, above n.63, op. cit., p. 897, para. 4207) may supply
the basis for the development of a remedy for appropriation of personality.

267 These remedies are discussed above, in the context of breach of confidence (text with
nn.215-229), and their primary deficiency is the absence of a solid damages jurisdic-
tion.

268 Of course, this passage assumes the reality of a continuing division between law and
equity: “fusion” of law and equity would render such a sentence otiose. On fusion,
see Keane, above n.143, op. cit., p. 21, para. 2.20; p. 25, para. 2.24; Meaghar, Gummow
and Lehane, above n.63, op. cit., chap. 2.

269 Warren and Brandeis, “The Right of Privacy” (1890) 4 Harv. L. Rev. 193. (Also Gee v.
Pritchard (1819) 2 Swan. 402; Abernethy v. Hutchinson (1825) 47 ER. 1313; Morison v.
Moat (1851) 9 Hare 241). The modern U.S. understanding of the tort stems from
Prosser, “Privacy” (1960) 48 Calif. L. Rev. 83. The Warren and Brandeis article initially
received mixed judicial reviews (Robertson v. Rochester Folding Box Co., 171 N.Y. 538;
64 N.E. 442; Pavesich, above, n.44). Both it and the Prosser article have been recognised
by White J. as impressive credentials for a right of privacy: Cox Broadcasting, above,
n.4. See generally, Kutner and Reynolds, Advanced Torts (1989), pp. 385-472, Carolina
Academic Press. On current status, compare Zimmermann, “Requiem for a Heavy-
weight: A Farewell to Warren and Brandeis’s Privacy Tort” (1981) 68 Connell L. Rev.
291, with Gavison, “Too Early for a Requiem: Warren and Brandeis were Right to
Privacy v. Free Speech” (1992) 43 S. Cal. L. Rev. 437.

270 Gibson, “Common Law Protection of Privacy: What to do Until the Legislators
Arrive?” in Studies in Canadian Tort Law (Klar, ed., 1973), 343, Butterworths. Gibson
commented that the “material is there”, all that was needed “is an appropriate
opportunity, and more important, a Lord Atkin to declare its existence” (at p. 576). In
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a little academic scepticism®! as to whether the courts would go the
extra mile and develop a tort of privacy, they have nonetheless done
s0. In Bradley v. Wingnut Films 82 the plaintiff sought to prevent the use
of images of his property in a movie. Gallen J. cautiously accepted the
dicta to the effect that tort law protected a right of privacy,?® but held
that it was not made out on the facts.2
These, then, are the influences at work in the common law, influences
to which Irish law is also susceptible. Granted, there are dicta that there
is no right to privacy at common law,? but argument by assertion and
repetition is not probative. These dicta, uttered without reference to the
contrary dicta in many earlier cases,?® which can be countered by less
unreceptive dicta in later cases, 2%’ take no account of the potential for
development of the Prince Albert principle or of the impulse which
drives the utilisation of many legal doctrines, especially breach of
confidence, to protect privacy interests. The Canadian and New Zea-
land experiences show that these impulses can be channelled into a
single tort protecting against invasion of privacy. There is no reason
why Irish tort law should not also follow the same route. Indeed, there
is every reason why it should.

The common law tradition suggests that Ireland should be alive to
the developments of the common law in other jurisdictions. Indeed,
one of the reasons for the Canadian development in Roth was that the
Supreme Court had previously announced in Hunter v. Southam that a
right of privacy, though unenumerated, was protected by the Charter.
The Irish Supreme Court has likewise announced that a right of
privacy, though unenumerated, is protected by the Constitution,?% and

Appeal, unreported, October 23,1986). To like effect: T. v. A.G. (1988) 5N.Z.F.L.R. 357,
378 per Ellis J.; Morgan v. Television N.Z. (unreported, High Court, Holland J., March
1, 1990), cited in Burrows in Todd, p. 764, n. 69.

281 Burrows in Todd, p. 768.
282 [1993] 1 N.Z.L.R. 415; Mullender, [1994] C.L.J. 11. See now also TV 3 Network Services,

above, n.20.
vacy discussed in Bradley above, was described as public disclosure

283 The aspect of pri
of private facts of an offensive nature. It is submitted that the tort of privacy is not to

be confined to this, and the requirement of “offence” is probably otiose.

284 Defamation, malicious falsehood, negligence and trespass all having failed.

285 Re X. [1975] Fam. 47,58, above, n.239; Malone v. Metropolitan Police Commissioner [1979]
2 AILE.R. 620, 646 per Megarry V.-C.; see also Victoria Park Racing & Recreation Grounds
Co. Ltd. v. Taylor (1937) 58 C.L.R. 479,496 per Latham CJ. and R. v. Khan, above n.152,
per Lord Nolan. Consequently, Winfield and Jolowicz, Tort (14th ed., Rogers, ed.,
1994), chap. 20, Sweet and Maxwell, London, lists privacy as a “doubtful tort”.

286 Usefully collected in Winfield, “The Right to Privacy” (1931) 47 L.Q.R. 23, 24-35. This
article was written to urge the House of Lords in Tolley v. Fry [1931] A.C. 333, which
appeal was then pending, to recognise a right to privacy.

287 Usefully collected in Seipp, p- 326, n. 11 (discussed pp. 362 et seq.) and pp. 353-362.

288 Norris v. A.G. [1984] LR. 36; Gearty, (1983) 5 D.U.LJ. (n.s.) 264.




228
Eoin O’Del]

this289 "y ; :
- tsh in(;)g:tltutlonalzgo r_1gh_t has itself been deployed in the context f
1on and publication. For example, to the extent that sur:ei(;

Rights must also not be for i
1 : gotten. Its influences a i
- oF s i re to be se i i
- ]c;llllrs g;:;f]s (1:n this article; see generally, Loucaides, "Persoxg}jltr; ;f\fieli discussed in
bl il ?Jr;ventlon on Humax} Rights” (1990) 61 B.Ybk. I L 175 I‘va?icﬁl o
gt o t(;ngregts}ll(;n to[ be dl]m;ited proportionally by ”thé pro.tecll:io;eoi’otgiz)
1 0 TS, |and] for i i "
b : i ( preventing the d i i
ceived in confidence”, two rubrics which clearlyg embralcsglflsl:rfigo}ftl?éo;:;jmn
acy;

the right: &
i I;g;e ds :nsdt gzeggnrtrsl :é(;ﬂi\s‘r/sa s} ;&ns yzfat, there seems to be no case in which a citizen
s : e of privacy thereb i i
:ﬁ:ocl(x)tlll(;? g d;ecttiﬁonﬂllct of Arts. 8 and 10. Th};ugh no};ept?lt;ntzin'irismng e
ik u}ig, a(l;ee % ;w;l_;ae:' ;gl'zit and then examining justifiable liinitagglris e?acti\g:
% ;(;gﬂict ity Ry UK. (1950] LEEIRE, 30 makenm s
State (Kane) v. The Governor [ 1
ol gy of Mountjoy Prison [1988] IR, 757
50 pri)vacnyzngl. (;vi.rf.) 138. The case is one in which the ”gxistencsz 'o?eae 1;11111;1 I;hl'-eﬁs
i A 9§ er (a)c;elpted by the Supreme Court” (Desmond v, Glgckin a(erth
s % . P s, ?hnlon J) and the Chief Justice was Pprepared to acc ff )
travelling in the public stree?st :::Sh rgarégbt(c[lloggé]‘EXiSt ey evenea'hi(l)er
fravellng i : IR. 757, 769; L
) leems.e, Cosfello g5 helld that there was a serious questiogr; £igg§]t:1£deh}l{elf7}f 2
> er

right and asking whether the facts consti

righ I t onstituted an invasion of prj - :ri

hmmfntnege;lo rbiresat;r)velll:;mce In custody. Similarly, a right t(r)1 Sﬁggcv; Ch};, h:ild' = i

e ;sgcz) security: The State (Richardson) v, Governor of A/}::Juict)% II'Il;j}{ :
- 82, 92, per Barrington J. See, also, S. v. Switzerland (1991) 14] EyHrRlS(l,ln

When Two Tribes go to 229

constitutes an invasion of privacy by physical intrusion. Again, in
Kennedy,?? an unauthorised telephone tap was held to constitute a
deliberate, conscious and unjustifiable breach of the applicants’ right
to privacy.?®® As such, it constituted an invasion of privacy by physical
intrusion. Presumably, disclosure of the contents of the taps would
have been condemned as an invasion of privacy by publication.2%
Certainly, the fact that the constitutional right to privacy reaches inva-
sion of privacy by disclosure was accepted by Costello]. in X. v. Flynn,?
and confirmed in principle by O’Hanlon J. in Desmond v. Glackin (No.
2)?%: he held that documents obtained by the Central Bank were im-
pressed with a duty of confidence at common law and protected by
the constitutional right of privacy (where these protections “are prob-
ably co-extensive”).?%” The defendant, appointed by the Minister, was
investigating certain of the plaintiff’s business affairs, and the plaintiff
sought an order prohibiting the inspector from using Central Bank
records, on the grounds that such disclosure by the Bank would amount
to a breach of confidence or invasion of his constitutional right to

670 (surveillance of lawyer and client in custody a breach of Art. 6(3)(c)). See the
discussion of “privacy in public” in Feldman, pp. 59 et seq. Indeed, for Benn, “Privacy,
Freedom and Respect for Persons”, NOMOS XIII, Privacy (1971) p. 1, it is a paradig-
matic consequence of respect: “some minimal right to immunity from uninvited and
reporting is required by certain basic features of our conception of a person”. (p. 3).
However, in Barry v. Cork Examiner Publications, unreported, The Irish Times, March 5,
1996, Moron J., in Cork Circuit Court refused an injunction restraining media mort-
gage upon a doctor at the centre of allegations of misconduct.

22 Kennedy v. Ireland [1987] LR. 587.

293 The constitutional developments are discussed in O’'Dell, “Does Defamation value
Free Expression? The Possible Effect of New Tork Times v. Sullivan on Irish Law” (1990)
23 D.U.LJ. (N.s) 50, pp. 72-74 [hereinafter: O’'Dell, “Defamation”].

% Certainly, later courts have seen in this case a general “right to privacy in communi-
cations” (Desmond v. Glackin (No. 2) [1993] 3 LR. 67, 98 per O'Hanlon J.), a proposition
which is broad enough to justify the speculation in the text. Hogan and Whyte see
Kennedy as a case in which “a general right of privacy was successfully invoked
before the High Court” (p. 769).

25 Unreported, High Court, Costello J., May 19, 1994, at p. 1 (accepting a reasonable

question to be tried on the existence of the right). Likewise, in Re a Ward of Court,
above, n.231, Lynch J. ordered that the action be heard in camera, inter alia, to protect
the constitutional right to privacy of the ward (on the substantive issue in the case,
see now [1995] 2 LL.R.M. 401 (SC)). On the in camera rule, see n.231 above, the
contribution of Kevin Boyle and Marie McGonagle to this volume, and compare
O’Connor v. Police (1990-92) 1 N.Z.B.O.R.R. 259 (HC).

2% [1993] 3LR. 67. See also Probets v. Glackin [1993] 3LR. 134. In Glackin v. Trustee Savings
Bank [1993] 3 L.R. 55, Costello J. directed that the Bank comply with a demand by the
Inspector to disclose information about funds held by it (as an exception to the duty
of confidence implied by Tournier [1924] 1 K.B. 461). In the earlier Murphy v. P.M.P.A.
Insurance [1978] LL.R.M. 25, an obligation to disclose information about customers to
gardai was construed narrowly by virtue of the rules of natural justice, without

reference to the Constitution, or to a right of privacy.
297 Desmond above n.294, at 101.
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such as that of O'Hanlon J. in Desmond v. Glackin (No. 2) suggest that
most Irish development is likely to be in the context of the constitutional
protection of privacy. As we shall see, this will have its own problems,
and one possible way of avoiding them is to follow the Canadian
example and use the existence of the constitutional right as the final
justification for the recognition of the tort.3%0

Accepting, then, that there is emerging a legal mechanism, whether
tort or constitutional right, the aim of which is the protection of privacy,
it becomes necessary squarely to address the question: what do we
mean by privacy?®! It is to that question that we next turn.

The elements of the right

The elements of the right to privacy can be addressed on two levels.
On the more abstract level, it is necessary to determine precisely what
aspect of the human existence is protected by a right to privacy. On the
more concrete level, it then becomes necessary to define the contents
of a legal action to protect it.

At a level of abstraction, a right of privacy is necessary to protect
the dignity of the individual. As trespass to land protects property, and
trespass to person protects bodily integrity, and defamation protects
reputation, so privacy protects dignity. Stoljar argues that the common
law is capable of respecting dignity3?? and thus of developing a tort to
protect privacy.3% Dignity features prominently as a value recognised
in the Preamble to the Irish Constitution, this has influenced the ac-

300 In a different context, O’Flaherty J. has stated his belief that “it would be correct to
describe the right in our law as founded both on common law as well as the
constitutional rights of bodily integrity and privacy”: Re a Ward of Court, above, n.231
at 431. There is no reason why this approach should not also apply to this aspect of
privacy. As to the issues which can arise when the Constitution seeks to shape a tort,
see Binchy, “Constitutional Remedies and the Law of Torts” in Human Rights and
Constitutional Law (O'Reilly, ed., 1992), p. 201, Round Hall Press, Dublin. As to
resolution of these problems in the speech/privacy context in Germany, where it has
been held that the Constitution can mould private law actions (e.g., Luth BVerfGE 7,
198 (1958), translated Markesinis, above n.3, op. cit., p. 352) see Quint, “Free Speech
and Private Law in German Constitutional Theory” (1989) 48 Maryland L. Rev. 247.

301 ¢.¢., Fridman, above n.197, op. cit., p. 190 et seq. McCormick, “Privacy: A Problem of
Definition”, (1974) 1 Br. J. of Law and Soc. 75. Wacks, “The Poverty of Privacy” (1980)
96 L.Q.R. 73.

302 gtoljar, above n.12, op. cit., p. 68: “a law of torts could not in fact operate without
recognising or at any rate assuming principles of individual autonomy or liberty or
respect of persons; . . . What does connect a tort of privacy with other torts is just this
element of individual liberty or dignity, an element common to all personal wrongs.”

303 For a strong version of this argument, see Benn, “The Protection and Limitation of
Privacy” (1978) 52 A.LJ. 601, 686. See, also, Blounstein, “Privacy as an Aspect of
Human Dignity: An Answer to Dean Prosser” (1964) 39 N.Y.U.L.R. 962; followed on
this point in an Irish context, in Birks, above n.35.
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passage has been cited with approval and apparently applied in later
cases®® such as Kennedy®'® and Desmond v. Glackin (No. 2).31! Provided
that it is taken only as an abstract guide and not as a concrete test, then
we can say that respect for dignity is the essence of the right to privacy.312
In seeking to give concrete content to this abstract principle, the
most famous definition of the right to privacy is that of Cooley: “the
right to be let alone” 3!3 This definition is often judicially deployed as
a starting point for analysis,3!4 though in its baldest terms, it is probably
overbroad.?1® Nevertheless, that aphorism reflects the underlying truth,
expressed by Winfield, that an “infringement of privacy” is an “un-
authorized interference with a person’s seclusion of himself or of his
property from the public”.3!® Compendiously, we could say that the
situations described above, under the various actions implicating what
were termed privacy interests, describe incidents or elements of this
right to be let alone, describe, in other words, unauthorised interfer-
ences with a person’s seclusion of himself or of his property.

The twofold division of invasion of privacy into invasion by physical
intrusion and by publication serves as good an organising role for this

3% See also The State (Richardson) v. Govérnor of Mountjoy Prison [1980] LL.R.M. 82, 84, per
Barrington]., referring to the applicant’s claim to the right to “health, privacy, comfort
and human dignity”.

310 [1987] I.R. 587, 593 per Hamilton P.

311 [1993] 3 LR. 67, 97 per O'Hanlon J.

312 If we accept that the essence of defamation is also dignity (e.g., Rosenblatt v. Baer, 383
U.S.75(1966) at p 92 per Stewart J.; Barendt, op. cit., pp. 173 et seq.), then the protection
of reputation and privacy could (as in the German right of personality, see Markesinis,
above n.3, op. cit., pp. 6467 and Thwaite and Brehm, above n.3, op. cit., passim.) be
merged in a single action, see e.g. O'Dell, “Defamation”, pp. 73-74, with references.
The point of that discussion is that if the Constitution is to recalibrate the common
law rules on both defamation and privacy, then the U.S. experience suggests that the
constitutional protection given to speech should be the same in both cases; (on

whether it ought to be case in the U.S., see Nimmer, “The Right to Speak from Times
to Time: First Amendment Theory Applied to Libel and Misapplied to Privacy” (1968)
56 Calif. L.R. 935). The discussion in this article does not address the question of
whether the Constitution ought to recalibrate the law on defamation. If it were to do
so, then the conclusions in O’Dell, “Defamation” would have to be added to the
conclusions in this article.

813 Law of Torts (2nd ed., 1888), p. 29 cited in Burrows by Todd, p. 755, and Markesinis
and Deakin, above n.6, op. cit., p. 607. Its first judicial usage seems to be Union Pacific
Rly. Co. v. Botsford, 141 U.S. 250, 251 (1891), Gray ].; referred to, without citing the
famous dictum, in the judgment of O’Flaherty J. in Re a Ward of Court, above, n.231 at
431.

314 ¢ o, Norris v. A.G. [1984] LR. 36, 101 per McCarthy J. (Irish Supreme Court). Hunter v.
Southam (1984) 11 D.L.R. (4th) 641, 653 per Dickson J. (Supreme Court of Canada).
Lebach BVerfGE 35, 202 (1973), translated Markesinis, above n.3, op. cit., p. 390 at p.
397 (German Supreme Constitutional Court).

%15 Younger Committee Report, paras 62 and 63.

316 Winfield, p. 24.
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material as any other, and better than most. On the other hand, the
now classic U.S. fourfold division3!7 into (a) intrusion into solitude, (b)
public disclosure of embarrassing private facts, (c) publicity which
places the plaintiff in a false light, and (d) appropriation of personality,
probably seeks to be over-inclusive. Intrusion and disclosure, (a) and

been discussed so far in this article, (though, in respect of disclosure,
the treatment here has not been confined to embarrassing facts but
instead encompasses all disclosures of private facts).

However, consider (c), false light publicity. As discussed above, if
the facts asserted are false, the proper action is defamation; if true, it
counts as public disclosure: it is an unnecessary addition to intrusion
and publication as an aspect of privacy. Again, consider (d) appropria-
tion of personality. The discussion of defamation and false light above
left this to one side but suggested that in fact it encompasses two distinct
torts. Where the appropriation simply constitutes an infringement of
the dignity of the plaintiff, then it can properly be said to constitute an
invasion of the privacy of the plaintiff. Where, however, the plaintiff
has a marketable public image, and the appropriation is an attempt by
the defendant to exploit it for gain, then it cannot properly be said to

As to this right of publicity, it has been expressly accepted as a distinct
tort in the U.S.318 Though there has been much academic and judicial
discussion of appropriation of personality issues outside the US, it has
been motivated in the main by arguments about commercial exploita-
tion rather than by considerations of dignity more appropriate to pri-
vacy. Thus, there have been some Canadian decisions using
“appropriation of personality” to protect such commercial interests,319
and academic discussion has likewise focused on such interests.320

317 Discussed, O’Dell “Defamation”, 54-56, 7072 (with references).

318 Exhaustively analysed in McCarthy, The Rights of Publicity and Privacy (1987, Board-
man, N.Y., looseleaf).

319 Krouse v, Chrysler Canada (1972) 25 D.LR. (3d.) 49 (HCt, Ont.) rvsd. (1974) 40 D.L.R.
(3d) 15 (CA, Ont.); though generally narrow, the decision of the Court of Appeal
admits that “the common law does contemplate a concept in the law of torts which
may be broadly classified as an appropriation of one’s personality” at 28 (using
photograph of footballer could appropriate personality, but no damage on facts). The
later Ontario first instance decisions in Racine . C.J.R.C. Radio Capitale (1977) 80 D.L.R.

Weist-Barron School of Television (1981) 18 C.C.L.T. 129 are broader. See also the
references at n.273 above.

320 See generally, Howell, “The Common Law Appropriation of Personality Tort” (1986)
2 Int. Prop. J. 149; Frazer, “Appropriation of Personality ~ A New Tort?” (1983) 99
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does not completely disappear even in a public place: the more private
the circumstances, the greater the expectation of privacy; the less pri-
vate, the less the expectation. Thus, (at least, prima facie) using a street
to get from A to B does not necessarily give a private detective consent
to follow me,*® or a paparazzo consent to photograph me.326 Again, in
the empl‘oyment context, whilst it may be that an employee’s reasonaiﬂe
expectation of privacy has diminished, there is no reason why it should
entirely disappear.3”” The same holds true for persons in custody.

A:s to disclosure by publication, one attempt to get at its essence is
provided by the definition proposed in the first Calcutt Report, to the
gffect the?t a right of privacy would prevent “publication of pérsonal
information (including photographs)”, where “personal information
could be defined in terms of an individual’s personal life, that is to say,
those aspects of life which reasonable members of society would respec’;
as being such that an individual is ordinarily entitled to keep to himself,
whgther or not they relate to his mind or body, to his home, to his:
family, to other personal relationships, or to his correspondence or
documents” 3% To this list could be added records and documents about
hur} as well as by him. However, it is submitted that the definition
which best captures the essence of invasion of privacy by disclosure is
thaf suggested by Westin: privacy is “the claim of individuals, groups
or institutions to determine for themselves when, how and to what
extent information about them is communicated to others”.329 The

z: e.g., Nader v. General Motors, 25 N.Y.2d 560 (1970).
Cp. Galella v. Onassis 353 F. Supp. 196 (1972); and the sequel at 533 F.Supp. 1076 (1982).
The matters in the text are invasions of privacy, but it has been said on occasion that
they can be justified: e.g., using the fruits of such prima facie invasions of privacy to
rebut evidence in court: e.g., Devoy v. Dublin, unreported, High Court, Carroll J.
October.18, 19?55 Irish Times, January 22, 1996 (taped insubordination in discip]jnar};
l}l?;g;eedmgs Stmll)lllar ktc; pé\otogra};lhs;ﬁay defendant showing plaintiff with a bad back
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(199?) 43 N.I..L.Q. 99. See also Review of Press Self-Regulation (Cmnd. 2135, 1993)

(chaired by Sir Dav.ld Calcutt Q.c), noted Michael, “Defective Proposals” (1993) 143
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Privacy and I-‘re.edam ( 1970), p-7; followed in Markesinis and Deakin, above n.6, op. cit.

p- 607, and Seipp, op. cit., p. 382; discussed in Lusty, “Invasion of Privacy: A Clarifi-
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Calcutt definition then provides some particular examples of this prin-
ciple, and they, in turn, are fleshed out by the tendencies discerned
above in the decided cases.

In summary, then, in an action for invasion of privacy, the law should
protect against physical intrusion (which prevents surveillance of, or
access by others to, one’s person, possessions, or property) and against
disclosure by publication in breach of the individual’s right to deter-
mine when, how and to what extent personal information is disclosed.

The limits of the right

The action once defined, it becomes necessary to address the question
of defences. The Calcutt Report® saw the need to develop specific
defences such as consent (implicit in the Winfield idea of “unauthor-
ised” publication, or the Westin formula as to individual control over
“when, how and to what extent” personal information is disclosed),
privilege, ! reasonable care (which, on one view,3® may anyway be
constitutionally required in Ireland), and lawful authority.

Three more general defences emerge from the earlier discussion:
prior disclosure, public interest, and free speech. First, prior disclosure.
Much of the jurisprudence developed in the context of breach of con-
fidence on the effect of prior and partial publication would equally
apply to this more general action. Indeed, on a reading of Maguire o.
Drury,?3 O’Hanlon J. has done exactly this. Thus, the fact that the
information was already public would usually be a defence;33 and,
while there may be circumstances in which a court would nevertheless
exceptionally restrain further publication, the commercial exploitation
justification for such exceptions in the context of breach of confidence
would have no place here. That justification may be replaced by con-
siderations of dignity: in the wardship jurisdiction, the courts are alive
to this: that the wards “have suffered twice from the fact that their
unusual lifestyle is public news does not lessen but, in our judgment,
aggravates the hurt that they will feel again”3% from further media

330 The Calcutt Report, para. 12.19.

31 1 jkewise, Warren and Brandeis, p. 216.

32 O'Dell, “Defamation”, passim.

333 11995] 1 LL.R.M. 108, 113. This reading is advanced in n.252 above.

% The Calcutt Report, para. 12.19(d) offers the following definition: “the act of publica-
tion was done . . . at a time when the personal information in question had already
come into the public domain through no act or default of the defendant”. Likewise,
Warren and Brandeis, p. 218.

35 Re H-S (minors: protection of identity) [1994] 3 All E.R. 390 (CA) at p- 397 per Ward J. A
strong example of prior notoriety not being enough to displace privacy is provided
by Lebach BVerfGE 35, 202 (1973), translated Markesinis, above n.3, op. cit., p. 390
(armed robber restrained play depicting the not-very-recent robbery).
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coverage. Furthermore, the lesson from breach of confidence that the
future disclosure must be commensurate with or proportionate to the
prior disclosure should not be forgotten.

Second, breach of confidence teaches us that the nebulous notion of
the “public interest” may justify disclosure.3% Even the tort of nuisance,
which can protect privacy interests, has occasionally undertaken the
balancing of the public utility of the defendant’s actions against the
plaintiff’s rights.3¥ But perhaps we should not be too hasty to assume
that the case law on this issue will transfer. The primary focus of the
action for breach of confidence is usually not the protection of privacy,
but commercial exploitation, and that which justifies the disclosure in
the public interest of commercial information need not justify the dis-
closure of private information.

Yet the title is apt here, even if its application in the context of breach
of confidence does necessarily not transfer well to this context. On the
other hand, the recent cases in the wardship jurisdiction33 are replete
with detailed analysis of just such issues, and the judgment of O’Hanlon
J. in Maguire v. Drury®? is such that this analysis at least does transfer.
It is not surprising, therefore, that Warren and Brandeis conceded that
the “right of privacy does not prohibit any publication of matter which
is of public or general interest”.340 Walsh J., writing extrajudicially, has
likewise suggested that publication s justified on the basis of “a genuine
public interest in knowing the truth”.3! Woodward o, Hutchins342 jllus-
trates that, as I have argued elsewhere,33 the public interest is greater
in cases where the facts relate to public people. In such a context, it
seems that the question turns on whether the plaintiff had by his actions
made the facts disclosed “relevant”34 if 4 person makes a claim on an
issue, it is clearly relevant and in the public interest that any fraud
behind the claim be exposed. The wardship cases make the point,
however, that what is relevant about one person may not be about her
family. Furthermore, “the chances of success of a privacy claim tend to
decrease as the public profile of the plaintiff increases. But even public

e
336 Above, p. 204.

337 Mullin v. Hynes, unreported, Supreme Court, Henchy J., November 13, 1972; contra:
Bellew v. Irish Cement [1948] LR. 61.

338 Above, p. 219.

39 1994] 21 R. 8.

49 Warren and Brandeis, op. cit., p. 214,

31 Walsh, “The Judicial Power and the Protection of the Right to Privacy” (1977) D.U.LJ.
3,8

%2 [1977] 2 AILER. 751 (CA),
343 ODell, “Defamation”, p. 55.
4 ibid., pp. 65, 73-74.
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tion: the judgment of Hoffma in R, s
t nn LJ. in R v Central Ind
Television, 3 is an important judici ibution t o st
‘ % judicial contribution to the pri
dilemma, and, in a third3%8 i e
X ) ecent Irish case, the defend ai
the Constitution in aid. It is n ’ o
‘ : ecessary, therefore, to turn to th i
tutional protections of speech i I T U
: nterests, and to anal
second tribe the subject matter of this article. .

protecting such interlocutory injunctions, as well as recasting the pro-
tection of privacy in other significant ways. It becomes important
therefore to examine the nature of the constitutional protections of
speech. Three rights, at least, have been identified as protecting the
right to free speech at Irish law. First, the primary protection of speech
under the Constitution®* is to be found in Article 40.6.1°i, which guar-
antees to protect, subject to certain restrictions, “the right of the citizens
to express freely their convictions and opinions”.3¢? Despite cases like
Brandon Books, this section has failed to develop any meaningful pro-
tection for speech, especially in comparison with the protection ac-
corded in other jurisdictions.®! For example, in the Section 31 cases,?
which had the potential to be leading cases on the nature and extent
of permissible political speech, the members of the Supreme Court
confined their judgments in the main to administrative law matters.3?

Second, notwithstanding that Carroll J. in Attorney General for Eng-
land and Wales v. Brandon Books®* clearly thought that Article 40.6.1°
protects the expression of information, the protection offered by that
Article is thought to be limited to convictions and opinions, and the
courts have derived from Article 40.3 a right to communicate. In At-
torney General v. Paperlink,*® Costello J. held:

“As the act of communication is the exercise of such a basic human
faculty a right to communicate must inhere in the citizen by virtue of his
human personality and must be guaranteed by the Constitution. But in
what Article? The exercise of the right to communicate can take many

THE PROTECTION
ke S OF SPEECH AT IRISH CONSTITUTIONAL

We have seen that in Magui

ave \ Maguire v. Drury, O’Hanlon J., relying on
constitutional protection of speech, all but announced a I}jluleg agai;}::
prior restraint. Such an approach can also undercut the contempt rule

F.[1995] 2 ALl E.R. 237. In proceedings b f

. Iligasltbank NV v. Commission }()CFI, Septgmbirolrg 1;.-9[;-6;)rgan8, ik

one v. Metropolitan Police Commissioner [197’9] 2 Ali
: E.R. 620. Hell
ggl;})i?egnrgg?utsatli(g:dbg police relea;sed to potential victims of cri;eezv‘:real.lsl :bl;i"‘:.:cl}:.?)i
: Yy reasons of prevention of crime); (the initial taking o,

photograph is not a breach of Art. ion: gt o
EHRE T, ehes B 83—% % rt. 8 of the Convention: Murray v. UK (1995) 19

355 :
gercl:i ‘I:Ie;rg tt;::t &iﬁgg gﬁ cI};asseze is theC g:oposlition that there is a public interest in

ion. chering micals, above, n.136 at 334 i
MR. referred to the “right of the i ive infor " g s

. . public to receive information” (th i
not, in English law, seem to be of general operati i e g g
confidence: R. v. Secretary of State for Defenpera 2 e G L e
; of S ce, ex p. Sancto (1992) 1

’IQb};g;szi ;Nsl;e;her the conshmhlcl)nal equivalent posrtiulated b)f Mc(%argyl\]”idxgt};iin).
- greater]st.;_t.uRs.I\g). 5ﬂ7u_7, 582 é\ the %;izen .. also has the right to be infor;ned”) giv;

: s 1n the public interest calculus? Art. i
expressly provides for a right to receive information and idtgas;1 gsoti)ti}tl: s(t:;)tt‘;ightgrel

3% See generally, Hogan and Whyte, pp. 923ff. Fennelly, “The Irish Constitution and
Freedom of Expression” in Constitutional Adjudication in European Community and
National Law (Curtin and O’Keeffe, eds., 1992), p. 183, Butterworths, Dublin.

360 | have elsewhere subjected this rubric to detailed analysis: O'Dell, “Defamation”,
passim.; O'Dell, “Reflections on a Revolution in Libel” (1991) 9 LL.T. (Ns) 181, 214,
passim. [hereafter, O'Dell, “Reflections”]. See also Law Reform Commission, Report
on the Civil Law of Defamation (LRC 38-1991), 111 et seq.

361 See, ¢.g., the material discussed in n.410 below.

362 The State (Lynch) v. Cooney [1982] LR. 33; Gearty, (1982) 4 D.U.LJ. (Ns) 95; O'Toole v.
RTE (No. 2) [1993] LL.R.M. 458.

33 See, generally, Morgan, “Section 31: The Broadcasting Ban” (1990-1992) XXV-XXVII
Ir. Jur. 117. Hogan, “The Demise of the Irish Broadcasting Ban” (1994) 1 E.P.L. 458.

364« in the light of [Art. 40.6.1°] . . . in my opinion there is prima facie a constitutional
right to publish information”. [1986] LR. 597, 600 per Carroll J. (emphasis added).

35 [1984] LL.R.M. 373; cf. West Virginia State Board of Education v. Barentte, 425 U.S. 748
(1976); Wooley v. Maynard, 430 U.S. 705 (1977). On Paperlink, see Flynn, “Locating the
Missing Link: Postal Communication Monopolies in Ireland and E.C. Law” (1992) 10
LL.T. (N.S.) 233, 247. Cp. Cohen v. California, 403 U.S. 15 (1971) at p. 24 per Harlan J. for
the Court: “The right of free expression . . . is intended to remove governmental
restraints from the arena of public discussion, putting the decision as to what views
shall be voiced largely into the hands of each of us . . . in the belief that no other
approach would comport with the premise of individual dignity and choice upon
which our political system rests”.

breach of Art. 8 but not of Art. 10; Wal i i
- 8 but t. 10; sh J. dissenting held no b
argggfl%f EI;—}I)IIIQC;I‘; g ;\(rt 1 t(gl right to receive informatign); and He:r?;eig}}a(l)zfyé)rt}i%s?;:
-H.RR. restrictions on access to reading matt i levisi

Z;)reaqh of applicant’s right to receive information undger Aartse.ré ?13;01 3;1 Cételgvlslon

Education Island. Tress School District v. Pico, 457 U.S. 853 (1982) (right i

information and xdgas justified by sender’s right to speak and reci iengs m cetitggic
i :x(e;rcfl_se céf sp;eech rights). # i

-G. for England and Wales v. ] ]
i n_59‘,g ales v. Brandon Books, above, n.89; Oblique Financial Services,

37 [1994] 3 All ; i
{.]. ] ER. 641; approved in Ex p- Crook [1995] 1 All ER. 537, 542 per Glidewell
358 Maguire, above, n.10.
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forms and the right to express freely convictions and opinions is ex-
pressly provided for in Article 40.6.1°. But the activity which the defen-
dants say is inhibited in this case is that of communication by letter, and
as this act may involve the communication of information and not
merely the expression of convictions and opinions, I do not think that
the constitutional provision dealing with theright to express convictions
and opinions is the source of the citizen’s right to communicate. I
conclude that the very general and basic human right to communicate
whichIam considering must be one of those gersonal unspecified rights
of the citizen protected by Article 40.3.1°.”36

Third, there are arguments in favour of the proposition that Article
40.6.1°, by its recognition of the “rightful liberty of expression” of “the
organs of public opinion”, must therefore recognise the right of the
press to freedom of expression.36” If, for textual reasons, such a right
is not located in Article 40.6.1°%, but if the arguments in principle in its
favour are sufficiently strong, then that right might be located in Article
40.3 (by analogy with Paperlink).368

%¢ Although there are arguments that the assertion of facts reasonably believed to be
trueis covered by the Art. 40.6.1° right to express convictions (O’ Dell, “Defamation”,
pp. 58-59), Costello J. was to offer the same analysis in Kearney v. Minister for Justice
[1986] LR. 116. The Law Reform Commission, in its Defamation Report, accepted the
Paperlink analysis, and it has most recently been followed twice by Keane J.; first, in
Obligue Financial Services, above, n.56, where he held that “Article 40.6.1° is concerned,
not with the dissemination of factual information, but the rights of the citizen, in
formulating or publishing convictions or opinions, or conveying an opinion; and the
rights of all citizens, including conveying information, arises in our law, not under
Art. 40.6.1° but from Article 40.3.1°” ([1994] 11L.RM. 74, 78.); and then, to like effect,
in Carrigaline Community Television Broadcasting v. Minister for Transport, Energy and
Communications, unreported, High Court, Keane J., November 10, 1995 at pp- 186-187
of the transcript.

%7 e.g. McDonald, “Defamation Reform — A Response to the L.R.C. Report” (1992) 10
LL.T. (Ns) 270. Indeed, there are dicta (collected in O’Dell, “Defamation” p- 61) which
assert the existence of such a right, though they do not ascribe a source. For the
contrary view, see O'Dell, “Defamation”, P 60; O'Dell, “Reflections”, p- 215; Defama-
tion Report, pp. 116-120; Casey, Constitutional Law in Ireland (2nd ed., 1992), p. 437,
Sweet & Maxwell, London; Hogan and Whyte, p. 925. On the debate in the US,, see
Stewart, “Or of the Press” (1975) 26 Hastings L.J. 631. For general assessments, see
Marshall, “Press Freedom and Free Speech Theory” [1992] P.L. 40, and the contribu-
tion of John O’Dowd to this volume. See now, also, People (D.P.P.)v. M.C ., unreported,
Flood J., June 16, 1995.

38 A related candidate-right for location in either Art. 40.6.1.i or Art. 40.3 is the right not
to speak/communicate. If the right to associate can generate a right not to associate
(whether as a consequence of Art. 40.6.1%ii, see Educational Company of Ireland v.
Fitzpatrick (No. 2) [1961] LR. 345, or ought more properly to have been located, if at
all, in Art. 40.3, see Smartt, “The Right to Associate: Hohfeld Revisited” (1993) 3

LS.LR. 116), then a right to speak or communicate can generate a right not to
speak/communicate (see Heaney v. Ireland [1997] 1 LL.RM. 117, 123, 126-127 per
O’Flaherty J.). Publication of something which one had chosen to keep silent (private)
could then amount to an infringement of this right as much as an invasion of privacy.
Presto: we have another constitutional right to add to the list of those which can
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Whatever the merits of the various arguments about the meaning
of Article 40.6.1° as against 40.3, and whatever t‘heir mter-{relanon—
ship,®®it is clear that there can be at least three putative speech interests
set up to justify publication of informgtion otherwise protected E% the
right to privacy. In one breach of confidence case, Brandon Bookg, the
defendant relied upon Article 40.6.1%; in a.nother,‘ Oblique Financial
Services, 7! the defendant relied upon Article 40.3; it is only a matter of
time before this triptych is completed by reference to a case in which
amedia defendant asserts a media right to speech (where-ever locatec?).
It is therefore important to understand why we protect.free speech in
a constitutional liberal democracy®2such as Ireland, 3”3 since, in under-
standing why we protect speech we may discern some clues as to how
to draw the line between privacy and speech.

Ireland can claim®4 to be a liberal State, in the Lockian sense that
it respects the rights of its citizens. Many of the classic justifications for
freedom of speech are liberal in that sense, since they see speech as an
aspect of dignity and self-fulfilment, and pgcessar}; fully to develop
and respect the autonomy®5 of the individual, 3’6 whether of the

i i in di ; i that list, apart
rotect privacy interests and restrain disclosure: for other rights on A
ll?rom priI:/acy iilself, see n.289 above. For an interesting spin on this right r}’qt to speak,
see Pettit, “Enfranchising Silence: An Argument for Freedom of Speech” in Freedom
of Communication (Campbell and Sadurski, eds., 1994), P 4.5, Dartmouth, Aldershot.

369 See, generally, Hall, The Electronic Age. Telecommunication in Ireland (1993), chaps. 26
and 27, Oak Tree Press, Dublin. ' ) '

370 [1986] LR. 597, 600 per Carroll J.: “Any consideration of the question of preventing
publication of material of public interest must be viewed in the light of [Art. 40.6.1°]
... in my opinion there is prima facie a constitutional right to pubhsh information

" and the onus rests on the plaintiff to establish in the context of an mte;loa,x’tory
application that the constitutional right of the defendant should not be exercised”. (cf.
McMahon and Binchy, above n.8, op. cit., p. 689).

o i Qui @ tive Commercial Speech” in

372 See the discussion of these terms in Quinn, “ omparative
Human Rights. A European Perspective (Heffernan, ed., 1994), pp- 228, 228-231, Round
Hall Press, Dublin. .

373 There is some detail in O'Dell, “Defamation”, pp. 62 et seq., with references. See,
especially, Barendt, chapter 1; Schauer, Free Speech. A Philosophical Enquiry (Cam-
bridge, 1980), passim; Greenawalt, Speech, Crime and the Uses of la.ngu{zgel(’l.989), chaps.
2and 3. See also Campbell, “Rationales for Freedom of Communication in Ca,{npbell
and Sadurski, p. 17, and the excellent Wellington, “On Freedom of Expression” (1979)
88 Yale L.J. 1105. - N

374 On the m]erits of that claim, see Quinn, “Reflections on the Legitimacy of Judicial
Activism in the Field of Constitutional Law” (1991) DIi: The Western Law Gazette 29;
Whelan, “Constitutional Amendments in Ireland: The Competing Claims of Democ-
racy” in Quinn et al., p. 45.

%75 Gavison, above n.269, op. cit., p. 449. .

376 See Baker, Human Liberty and Freedom of Speech (1989), seeking to replace the market-
place rationale and reclaim a more general liberal justification.
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speaker”” or the listener.”8 The common herita

‘ ' geofall such ar

is On Liberty, by ]c?hp Stuart Mill,*” and the most potent judgilclir:ralle 2:?
ticulation of the Millian principle is the judgment of Holmes J. in the

are all fundamentally arguments in favour of the i i

. nd expression of indi-
;fldual opinions. Thus, although personal dignity formI; the wellc-)spl:mlg
for the protection of a speech right (the right to communicate located

yet in the Constitution, “public morality” is iterated as an exce t1'onf
inthe Conven’fion, the exception is phrased “the protection of moraﬁit "
Becagse there is no European conception of morality, States have a wi}(;é
margin of appreciation in deciding when to restrict speech on the basis

%77 ¢.. Raz, “Free E i ifi
2 “Xpression and Personal Identification” (1991) 11 OJ.LS i
?gre;csholfshaf ep‘tllgllilcclagtootg (pt.y3;06) ifflc;:nly because “public portrayal anaj-e);p}:;.s?'oirgt;
€ the styles of life portrayed, and therefore censori i
normally expresses authoritative condemnation’not i
merely of th ini
- censored but”of the whole style of life of which they were ;’ ;art”(.e (V}_:e ;vl%)or it
eg. Scax:nloq, A Theory of Freedom of Expression” (1972) 1 Phil & Pub. Affairs 204:
g)fcpt;e:s;i(;? is nece;lsary }t‘o t;le hcllevelopment of the human personality and autonom};
eners; though cf. his later “Freedom of Expressi d i
Expression” 40 U. Pitt, L. Rev 519 (1979); see al A, T N e o 01
: X s Freid, “The New Fi t A
Jurisprudence: A Threat to Liberty” il 1 Baker, "oy
; y" 59 U.Chi. L.Rev. 225 (1992) and Baker,
gii)aalc)l;?snn,lg: Contgnt—dBasec;l Regulation of Persons and Presse)s” 1994 Se(ri’t Igelirm;;
urner i of lister
N e v 5). roadcasting v. F.C.C., 114 S.Ct. 2445 (1994) in terms of listener
Sketched in O’Dell, “Defamation” 63, di 1
= A 1, p. 63, discussed Barendt, op. cit., p. 8 et seq.
szi?g I{éiég;:lhe 83213% P‘?.llc:?nberg%\,J Fyzghltz?g Faiths. The Abrams Cuse,pthe Sul;reme SC‘?Zurt and
; ¢ viang, N.Y. [ leave aside in this discussion th 4
.Holm.esmxl} marketplace of ideas justification for speech, discussed in arf Ircigﬂsc%cﬁzgz
121(1) %J.gx}g: AgleLRII{g}ll;ifd Lia;llvgsrs to z’t\)dverﬁgt; in the Market for Legal Services” (1992)
-Am.L.R. inn, above n.372, op. cit., p. 228. To thec th i
add Gentile v. State Bar of Nevada, 501 U.S. 1030 (199 5 e, 113 US. 1793
. i 2 .S. 1); Edenfeld v. Fane, 113 uUs
(1993); Florida Bar v. Went-for-It, 115 S.Ct. 2371 ( S (1954) 15
; Flor -V 3 Ct: 1995); Casado Coca v. Spa;
5HRR 1; Jacubowski v. Germany (1995) 19 EH.RR. 64, TV 10 v. é:mrrﬁilszr(z'ig? ‘3 .
s Media (1995) 74 CM.L.R. 284 (ELJ). oor
, i.}g. Barend(;, op. cit., p. 190, discussing Mill.
nreported, High Court, Costello May 19, 1994 Interlocutory injuncti
t gh C A - : tor
to restrain publication of details of evidence, given at a prelhﬁ&n;ru;ggﬁcgtrgfri

hearing and i iti i
i g and in consequent depositions, by the 14-year-old girl at the centre of the X,

1
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of morality, and the Court is slow to find that the State’s actions within
this margin are disproportionate attacks on speech.3 Whether this
timidity ought to remain the position is one of the questions which it
is possible to address when the issues are properly framed, and the
background justifications brought clearly into focus.3 Thus, in the
German courts, where dignity figures in the justifications for both
speech and privacy, “freedom of expression will, on the whole, prevail
over the right to privacy where the publication, broadcast, etc. aim at
educating and informing the public rather than pursuing mere sensa-
tionalism or trying to satisfy the public’s taste for gossip”.3 Again,
the European Court of Human Rights has, on occasion, 3% significantly
narrowed the margin of appreciation allowed to a State in respect of
the morals exception, thus increasing the protection afforded to liberal
speech. And the U.S. Supreme Court has, in circumstances similar to
X. v. Flynn, come down firmly in favour of speech.38”

Ireland can also claim to be a democratic state, 33 and the protection
of privacy is said to be essential to democratic government because it
fosters and encourages the moral autonomy of the citizen, a central
requirement of democracy¥ On the other hand, the argument from
democracy forms one of the most potent justifications for speech, es-
pecially for speech of a political nature. 3 It is a significant feature of

%3 Handyside v. UK. (1979) 1 EH.RR. 737; Muller v. Switzerland (1991) 13 EH.R.R. 212.
Cp. Otto-Preminger Institute v. Austria (1995) 19 E.H.R.R. 34; (seizure of blasphemous
film not a breach of Art. 10(2), no European conception of significance of religion) on
which see Pannick, “Religious Feelings and the European Court of Human Rights”
(1995) P.L.7. Cf. Scherer v. Switzerland (1994) 18 E.H.R.R. 276, the Commission (January
14, 1993) had found that the conviction of the applicant for showing homosexual
movies was a breach of Art. 10; but the applicant died before the hearing of the Court,
and the case was struck out. Wingrove v. U.K., unreported, European Court of Human
Rights, November 25, 1996 (refusal of a certificate to a blasphemous video within
margin of appreciation).

34 For Bollinger, tolerance of such speech is of the essence of freedom of expression:
Bollinger, The Tolerant Society (1986), Clarendon Press, Oxford; Bollinger, “The Toler-
ant Society : A Response to Critics” (1990) 90 Colum. L. Rev. 979.

385 | ebach BVerfGE 35, 202, 230. Markesinis, above n.3, op. cit., p. 412.

386 Open Door Counselling, above, n.113.

%7 Cox Broadcasting, above, n. 4; The Florida Star, above, n.4: though it might be constitu-
tional to restrict publication of private matters unrelated to the public interest, public
matters on the judicial record may be freely published, for they are already in the
public domain and are necessarily matters of public interest.

38 Atleast, if we believe Art. 5 of the Constitution; the effects of which were analysed in
Re Article 26 and the Regulation of Information (Services Outside the State for Termination
of Pregnancies) Bill 1995 [1995] 1 LR. 1, seemingly aiding the rejection of the argument
that the Constitution is subject to Natural Law:.

%9 Gavison, above n.269, op. cit., p. 455.

3% The classic text is Meiklejohn, Free Speech and Its Relation to Self-Government (1948),
Harper, New York, reprinted in Meiklejohn, Political Freedom: The Constitutional
Powers of the People (1960), Harper, New York. The position can be seen to develop in
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the jurisprudence of the U.S. Su #n

‘ ->- supreme Court,! of the European Court
of Human Rights,32 and now also of the High Court of Au}s)tralia.393 It
has been discussed academically in Ireland,* and there are traces of
the ar}lggment undferlying some Irish cases.®> This argument justifies
Speech invasive of privacy where it tri i
e cy contributes to the formation of
; Thus,' both the_liberal and the democratic justifications for speech
justify dlscl.os.ure In certain circumstances (which might be described
as the public interest), notwithstanding considerations of dignity and

privacy; in turn, this lends su ort the b 1 , :
Maguire . Drury®” pp e broad dicta of O’Hanlon J. in

“In the present case the court is asked to intervene to restrain the

“Free Speech Now” 59 U.Chi L Rev. 255 (1992) throu ] ituti
.L.Rev. gh The Partial Constitut 9
ggrsvalgg;Mas:s. to D:mocmcy and the Problem of Free Speech (1993), Free Presus lli?\({l 1'9531
i an important variant, see Shiffri ] s

N vl e I—II)arvard, 4oy in, The First Amendment, Democmcy and

From amongst almost innumerable authorities, two i i

.amo A n particular stand out: Whitn

v. California, 274 U S. 357 (1927) per Brandei j 1 q
B 258 (1508 oy B A 7) p eisJ. and New York Times v. Sullivan, 376 U S,

Of the important cases, see, from amon ] i

:  see, gst many, Lingens v. Austria 1986) 8 E.H.

10136 (?bseraer and Gyardzan v UK., above, n.103; Sumi‘:zy Times v. U.I(<. (No). 2.) I;Ibléﬁa.

1117 E3, Castells v. Spam (1992) 14E.H.R.R. 445; Informationsverein Lentia v, Austrizg (1993)

el e?ﬁl({)f 92; Pzerurrl1qnt v. fFranciz (1995) 20 EH.R.R. 301, paras. 73-78; paras. 82-86

and expulsion of a political dissident ) rights);

s bty bt 2% o 1ssident a breach of her Art. 10 rights); Vogt
3: See the cases cited in n.410 below.

Schermers, “Freedom of Expression” in Heffernan, op. ci

) s , 0p. cit., p. 201 and Boyle, “F:
0§ Eprresswn and Democracy” in Heffernan, op. cit., p-21 I?Hogan, "Fegeral Rre(;i?];)llil;
of Germany, Ireland and the United Kingdom. Three European Approaches to

Political Campaign Regulation” (1992) 21 Cap. ULR. 501, contains a sustained

- ;qiallysis (1)61 one aspect of political speech at Irish law.
ilon v. Minister for Posts and Telegraphs, unreported, Supreme Court,
0 2 , ’ 6,
(?en.chy I protected “the currency of political controvep;sy” in the cc{gge)(t 01f9:r11
election campaign: can be described as the protection of political speech). A.G Sfor
England and Wales 0. Brandon Books, above, n.89 (Carroll J. relied on Art. 40.6.1° to

Derbyshire County Council v. Times Newspapers 1992] 3 W ,
3% Barendt, op. cit., pp. 189-191. anl e —
%7 [1995] 1 LLRM. 108, 116.
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publication of material, the truth of which has not as yet been disputed,
in order to save from the distress that such publication is sure to cause,
the children of the marriage who are all minors. This would represent a
new departure in our law, for which, in my opinion, no precedent has
been shown, and for which I can find no basis in the Irish Constitution,
having regard, in particular, to the strongly expressed guarantees in
favour of freedom of expression in that document.”

Furthermore, on either justification for speech, it is clear from the
jurisprudence of the Court of Human rights that once information has
already been disclosed, the protection of speech pulls very strongly in
favour of speech rather than restriction,3*8and the decision of O’Hanlon
J. in Maguire v. Drury, on one view,*° supports the proposition that this
also forms part of Irish law.

In conclusion under this head therefore, where, on a given set of
facts, a liberal or democratic justification for speech is very strong, that
may well be sufficient to justify favouring speech over privacy. If not,
the considerations of dignity may justify favouring privacy over speech.

The scene is therefore set for a clash between two tribes, between
that protecting privacy interests, and that protecting speech. In analys-
ing such a clash, it must be determined whether it is a clash between
a tort (privacy) and a constitutional right (one of the speech rights), or
whether it is a clash exclusively on the constitutional plane, which it
would be if the right of privacy in issue were a constitutional right. In
other words, clarity of analysis seems here to require that the choice
between protecting privacy as a tort or as a constitutional right must
now be made.

Taking, first, privacy as a tort, against one of the speech rights. The
fact that the former is a creature of private law does not automatically
mean that it is trumped by the latter, a creature of public law.40 Indeed,
in Germany,*0! where the right to personality has the status of a tort,402
and the right to free speech has the status of a constitutional right,403

3% Weber v. Switzerland (1990) 12 E.H.R.R. 508; Observer and Guardian v U.K., above, n.103;
Sunday Times v. UK. (No. 2) (1992) 14 EH.RR. 229; Verenining Weekblad Bluf! v. The
Netherlands (1995) 20 E.H.R.R. 189.

3% Advanced in n.236 above; again, compare the position in respect of breach of confi-
dence, above n.128.

40 To like effect, [1982] LR. 1, 56 per Griffin J., referring to them respectively as civil and
fundamental human rights.

#01 Gee Markesinis, above n.103, pp. 63-66, 358-424; Lorenz, passim.

%02 Itis located in § 823(1) Biirgerliches Gesetzbuch (the German Civil Code), enumerated
in the Schacht decision BGHZ 12, 334 (1954), (translated Markesinis, above n.3, op. cit.,
p: 376), having regard to the protection of dignity in Art. 1 of the Grundgesetz (the
German Constitution).

403 Tt is located in Art. 5 of the Grundgesetz.
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in some of the most famous clashes,®™ it is the former which has
triumphed, notwithstanding the constitutional status of the latter. Like-
wise in Oblique Financial Services, % the private law doctrine of l;reach
of confidence trumped the public law freedom of communication. In
ot1.1er words, leaving the protection of privacy substantially on .the
anate law plane as a tort, does not, of itself, place it at a disadvantace
in a clash with a public law speech-right. £
Tu{‘mng then, to privacy as a constitutionally-protected right. On
one view, constitutional rights are exercisable by an individual onl
against the State and not against private individuals. Irish law has no'?
howeve'r, adopted that position. “Uniquely, the Irish Constitution con.
fers. a right of action for breach of constitutionally protected rights
against persons other than the State and its officials” 4% Such a right
of action can lie at the suit of one private individual against anot1g1er
private individual 7 Thus, a private plaintiff can rely on the constitu-

tional right to privacy in an action against a private defendant, and,

conversely, the private defendant can rely on a constitutional speech-
rlght: Unfortunately, the principles with which to reconcile such a
contlict are far from clear. Three trends can be discerned 408

First, the conflict is stated, but there is little or no attempt at nuanced
resolution. For example, the impact of Article 40.6.1° on the tort of
dgfamation is still unclear. To meet an invitation to discuss that impact
with a reference to the competing Article 40.3.2° right to good naFme
as Geoghegan J. did in Foley v. Independent NewspapersA®® does noé

a0 e.8., Mephisto BVerfGE 30, 173 (1971), (translated Markesinis, abo i
§ s , i % ven.3,op. cit., p.
> Shscussed in Loren%, p- 107, and, in an Irish context, in O’Dowd, pp. 17(§J—ICI7t1.p i
[Tlhe rgspondgnts right to communicate information must be subject to other rights
:ggl iurt:essé 21;d in partthiular, tl(x) the right of confidentiality enjoyed by .. . the plaint%ff"
, 1, course, this applies only to the extent ituti "
= such limitation see Meskelllz)FC.I,E. [1y973] LR 121..thélt O
i IE’dH 1:1jl .]ohrlt é’[urphy and ?ons [1987] LR. 621, 626 per Costello J.
ucational Company v. Fitzpatrick [1961] LR. 323; Educational Company v. Fitzpatrick
(No. 2) [1961] LR. 345; Meskell v. C.LE. : 15 & O P

B gounssilfz?g eyt LE. [1973] IR. 121; A.G. (S.P.UC.) v. Open Door

or a different approach to the area, see Hogan and Whyte, pp. 691 ef seq.

409 [1994] 2 LL.R M. 61, 6768 per Geoghegan J.: “Counsel forythe 1I:)D}:efenda.nt, I‘Z/Ir. Fennelly
apart from rel}gng on the ordinary common law defence of fair comment calls in aid
also Art. 40.6.1° of the Constitution. He has referred me to authorities indicating that
the traditional law of contempt of court has been affected by that constit'utgional
provision and he argues that the law of libel may also be affected by it. Even if that
subrmsspn as a general proposition is correct any consideration of ﬂ{at articular
constitutional provision would have to be balanced by consideration of AttiIc)le 40.3.2°
Whl(.:h requires tha‘t the State shall by its laws protect as best it may from unjust attack
and in the case of injustice done vindicate the good name of every citizen. As far as
ttus' partllcular case is concerned, I am satisfied that once that balancing is done the
P(l)aomdtlff s entitlement to succeed under the ordinary laws of libel is unaffected.” (On
%993, gfa‘rlr;.e, cp- Stringer v. Irish Times, unreported, High Court, Carney J., February 3,
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resolve the conflict; it merely states it, and gives no guidance as to how
that or similar conflicts may be resolved in the future.!0 The converse
of this, and equally as unhelpful, is a rule which resolves for all time
how the conflict of rights is to be resolved, whatever the individual
circumstances. This is the consequence of the second technique, the
notion of a hierarchy of constitutional rights. It has its genesis in the
decision of the Supreme Court on the stark facts of The People (D.P.P)
v. Shaw.*1 Kenny J. asserted that there “is a hierarchy of constitutional
rights, and, when a conflict arises between them that which ranks higher
must prevail” 412

It is difficult to postulate an a priori test to determine which of privacy
and speech is to rank higher. This is not surprising. The notion of
hierarchy is predicated upon the assumption of an objective order of
rights, yet, it is very difficult to discern an a priori test to decide an
objective order. For example, from Shaw itself, one might believe that
at the apex of the hierarchy sits the right to life, but in Attorney General
v. X, 413 Egan J., observed of the notion of hierarchy that it:

“cannot be taken to mean that an immutable list of precedence of rights
can be formulated. The right to life of one person (as in Shaw’s case) was
held to be superior to the right to liberty of another, but, quite clearly,
the right to life might not be the paramount right in every circumstance.

410 First, contrast the detail with which a conclusion similar to Foley was reached in the
contemporary Canadian case of Hill v. Church of Scientology (1994) 20 C.C.L.T. (2d.)
129, 151-167; upheld [1995] 2 S.C.R. 1130 (SCC). Second, there are arguments that the
Constitution can reshape the tort of defamation notwithstanding the good name
guarantee (see O'Dell, “Defamation”), arguments to which courts in other jurisdic-
tions (outside the U.S.) have recently harkened and followed; the House of Lords used
Art. 10 of the European Convention to reshape the law on libel of Government in
Derbyshire County Council (see also Ballina Shire Co. v. Ringland (1994) 35 N.S.W.LR.
680); but the most extraordinary example is provided by a recent line of cases in the
High Court of Australia which held that the right to communicate, especially political

eech, was unenumerated in, but protected by, the Australian Federal Constitution:
Nationwide News Pty. v. Wills (1992) A.L.J.R. 658 (statute preventing criticism of public
body unconstitutional); Australian Capital Television v. The Commonwealth (1992)
A.LJ.R. 695 (statutory prohibition of political advertising invalid); Theophanous v.
Herald & Weekly Times (1994) 68 A.L.].R.713 (Constitution protects criticism of political
representative; no action in defamation unless article unreasonable); Stephens v. West
Australian Newspapers Ltd (1994) 68 A.L.J.R. 765 (same). The Theophanous/Stephens rule
is very similar to the position posited in O’Dell, “Defamation” as required by the Irish
Constitution.

411 [1982] LR. 1.

412 jpid, at 63. Protecting the right to life of a missing girl ahead of the right to liberty of
the defendant “was a question of vindicating the higher-ranking constitutional right”
(ibid.).

413 [1992] 1 LR. 1. For an example of such reasoning in a privacy speech context, see Elford,
“Trafficking in Stolen Information: A ‘Hierarchy of Rights" Approach to the Private
Facts Tort” (1995) 105 Yale L.J. 727




250 Eoin O’Dell

If, for instance, it were necessary for a father to kill a man engaged in the
rape of his daughter in order to prevent its continuance, I have no doubt
but that the right of the girl to bodily integrity would rank higher than
the right to life of the rapist.”414

With respect, if there is a “hierarchy” in which the elements change
in precedence according to the circumstances, that hierarchy exists in
name only, circumstantially changing precedence negates the very no-
tion of a hierarchy4!5 Nevertheless, this bankrupt idea has made its
way into an area of the law contiguous to the privacy/ speech conflict.

In determining whether or not pre-trial publicity has prejudiced a
trial, formerly, the courts rigidly applied principle#16 which had the
effect of chilling speech, but a recent line of authority has taken a more
realistic approach to the effectiveness of directions to insulate juries
from being influenced by prejudicial publicity. Although free speech
considerations do not expressly form part of the reasoning, the effect
is to increase the ambit of permissible speech. Instead, in D. v, Director
of Public Prosecutions,41” Denham J. posits a clash between the right to
a fair trial and “the community’s right to prosecute”,48 and ordains
that the former must win every time:

“The applicant’s right to a fair trial is one of the most fundamental
constitutional rights afforded to persons. On a hierarchy of constitu-
tional rights it is a superior right.

14 ibid., at 92. See also, for an analysis accepting the importance of the right to life but
without ascribing it to a hierarchy, Murray v. Ireland [1985] LR. 532 per Costello J. The
Supreme Court, on appeal ([1991] LL.RM. 465) accepted the notion of hierarchy, but
did not need to deploy it on the facts.

#15 The approach of Hamilton CJ. in Re a Ward of Court is less dogmatic: he would have
recourse to a notion of a priority of the right to life over other rights if he could not
harmonise the interaction of the rights: above, n.231 at 425).

416 ¢0. The People (Attorney General) v. Singer [1975] LR. 405. For a recent example of the
strict application of the rules, see Dokherty v. D.P.P., unreported, High Court, Carney
J., February 5, 1993. On this issue generally, see the contributions to this volume by
Lord Williams of Mostyn q.c, chap.7, above, and Kevin Boyle and Marie McGonagle,
chap. 8, above: Duffy, “Pre-Trial Publicity” (1994) 4 L.C.LJ. 113; Naylor [1994] C.LJ.
492. However, for a very important decision on media rights to report trials, see People
(D.P.P.) v. M.C., above n.367.

“17 [1994] 2 LR. 465; [1994] 1 LL.R M. 435.

#18 In theory, in a liberal State, citizens, and citizens alone, are rights-bearing, since it is
the protection of the individual from the State. Thus, groups such as the cabinet (in
A.G. v. Hamilton [1993] 2 LR. 250; and the community (here), are not citizens and
consequently cannot properly be described as rights-bearing. They may and do have
legitimate interests which ought properly to be considered, but to insist that such
interests are best served by ascribing to them the status of rights is to dilute the notion
of a right. One consequence of this analysis is that the community interest in prose-
cuting offences does not properly belong to a hierarchy of rights (even if such a notion
is a legitimate one).
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“A court must give some consideration to the community’s right tolhave
this alleged crime prosecuted in the usual way. However, on the ,hle.rar-
chy of constitutional rights there is no doubt but tha.t theapplicant’s rll’g‘ll};
to fair procedures is superior to the community’s right to prosecute”.

It may very well be that the individual’s right to a fa.ir trial will, as
a matter of fact, always be more important than thg interest of ‘the
community in prosecuting crimes, it is difficult to conceive of a situation
in which the converse could occur, but it is not necessary to go the next
step and expressly ascribe this consequence to a hierarc}}y; it stands
well enough on its own, without turning this matter of fact into a matter
of necessity. ‘ _

Nevertheless, in the later Z. v. Director of Public Prosecutions,*20 Ham-
ilton P. in the High Court and Finlay CJ. in the Supreme Court quoted42!
this analysis with approval. Indeed, for the latter, “no mere statement
about balancing would be correct”.422 Nevertheless, his approach in
Burke v. Central Independent Television*Z3was less dogmahc_z the Suprer.ne
Court had to consider the balance between the rights to life and bodily
integrity on the one hand, and the right to good name on the othc?r.
Although the Chief Justice held that the former were superior, he did
not have regard to the notion of hierarchy to do so,#4 and O’Flaherty

419 [1994] 1 1.L.R.M. 435, 441 per Denham and O'Flaherty JJ. concurring. ‘

420 [1994] 2 LR. 476. If D and Z are not seen as successive stages in a trend in liberalising
the rules, then Z would seem to be inconsistent with D on their facts.

421 ibid., at 492 (HC, Hamilton P.), 498-499 (Finlay CJ. for a unanimous Supreme Court).

22 ibid., at 498. A o

423 [1994] 21R. 61. The plaintiffs claimed that a television programme which linked them
with the LR.A. had defamed them, (compare Duffy v. News Group Newspapers [1992]
2 LR. 369 and McDonagh v. News Group Newspapers, unreported, Supreme Court,
November 23, 1993) and sued the defendants, the makgrs of the programme. On an
application for discovery, the defendants refused to disclose to the plaintiffs doc1.1-
ments which identified their sources, since, if their allegations were correct, their
sources could bein danger from LR.A. reprisals. In essence, the Supreme Court upheld
this contention, (Finlay C.J. was prepared to go further, and hold that' what was
“necessarily at issue here is not merely an immunity of documents from discovery by
one party to another but an immunity . . . which must affect”what the court could
permit as admissible evidence upon the hearing of th.e action. [19?4] 21LLRM. 1§1,
175). Note also that if discovery worked a substantial invasion of privacy on the third
party, it may not be ordered: Fitzpatrick v. Independent Newspapers [1988] LR. 131.
Indeed, in an extraordinary holding in M.M. v. CM, unreported, High Court, July
26, 1993), O'Hanlon J. held that the public interest in confidential disciplinary pro-
ceedings against a priest at Canon law justified both confidentiality at the time and a
privilege against disclosure in later judicial pr(‘)ceedm'gs. ' o

#24 “With regard to the two contesting constitutional rights which the court finds in
conflict. .. there can be no doubt but that the constitutional right of individual citizens
to the protection of their life and of bodily integrity must of necessity take significant
precedence over so important a right as the right of citizens to the protection and
vindication of their good name. That does not mean of course that it excludes or
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J. expressly saw the issue as one of balancing4? the claims of competing
constitutional rights on a case-by-case basis. 426

As an alternative to the notion of hierarchy, the notion of balancing
supplies the third possible approach of the courts to the issue of reso-
lution of a conflict of rights. Despite the D. and Z. line of authority,
there are signs that the courts have been uncomfortable with the notion
of hierarchy, and are instead balancing rights (even if they do not admit
that this is what they are doing). The rejection of hierarchy in favour
of balancing began in the very case that bequeathed hierarchy to the
law: Shaw. Griffin J's approach to the issue is very different to that of
Kenny J:

“If possible, fundamental rights under a Constitution should be given a
mutually harmonious application, but when that is not possible, the
hierarchy or priority of the conflicting rights must be examined both as
between themselves and in relation to the general welfare of society. This
may involve toning down or even putting into temporary abeyance of
aparticular guaranteed right so that, in a fair and objective way, the more
pertinent important right in a given set of circumstances may be pre-
ferred and given application.”42

Two points about this passage must be noted. First, the resolution
of a conflict between rights is made a matter of harmonious interpre-
tation.28 Second, while he spoke the language of hierarchy, what he
described as hierarchy is in fact balancing: it is not the mechanical
ascription of immutable precedence of one right over the other, but
instead an assessment “in a given set of circumstances” of which of the
conflicting rights must be put “into temporary abeyance”. It may be that
this approach was what Egan J. had in mind in X. But this less me-
chanical view of hierarchy means that the precedence of the rights
changes according to the circumstances, which means that it is not a

extinguishes in any way consideration for and the importance of the right to a good
name.” [1994] 2 L.L.RM. 161, 176, per Finlay CJ. (Egan, Blayney and Denham JJ.
concurring).

425 “The balancing of constitutional rights, which we are required to engage in on
occasion, would not necessitate in this case - to recall the vivid phrase of McCarthy
J. in The People (D.P.P.) v. Ryan [1989] LL.RM. 333 - “a recalibration of the scales of
justice”.” [1994] 2 LL.R.M. 161, 185,

#2¢ Indeed, in Magee v. O'Dea [1994] 1 LR. 500, Flood J., applying D, found on the facts a
serious risk of an unfair trial if the applicant were extradited to Northern Ireland, but
he did not have regard to the notion of hierarchy. Thus, the D and Z conclusions have
been reached judicially without hierarchy reasoning.

427 Above, n.411 at 56.

“2% Again, “where there exists an interaction of constitutional rights, the first objective of
the courts in interpreting the Constitution and resolving any problems thus arising
should be to seek to harmonise such interacting rights”, Re a Ward of Court, above,
n.231 at 425 per Hamilton C J.
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hierarchy at all, but rather the result of an individuated balancing
process.

Therefore, McCarthy J. has expressly disavowed reliance on hierar-
chy, preferring instead, as a consequence of the doctrine of harmonious
interpretation, to balance the conflicting rights on a case-by-case or
issue-by-issue basis. Thus, in Attorney General v. X., he said:

“If there be a hierarchy of constitutional rights . . . it is, perhaps easier to
compare two of them rather than to identify the level of each particular right.
This is all the more so since the catalogue of unenumerated rights
remains incomplete. . . . I would prefer to seek harmony between the various
rights guaranteed and to reconcile them to each other rather than rank one higher
than another” 429

Put simply, for McCarthy J., the doctrine of harmonious interpreta-
tion requires that competing rights be balanced, in a context-sensitive,
issue by issue, manner. This is as it should be. This balancing process
is how a clash between privacy and speech ought to be resolved. Two
important trends in the case law give us a flavour of what this balancing
process might look like. The first is X. itself. Finlay C.J. accepted the
proposition that in the clash of two rights the doctrine of harmonious
interpretation required that they be balanced, and struck the balance
on the basis of “a real and substantial risk” to the one right by virtue
of the exercise of the other.** A problem with this approach simpliciter,
however, is that the result of the balance can depend on which right
the analysis proceeded from, so that in protecting one right, the courts
g0 too far in restricting the other. To remedy this problem, it is therefore
necessary to turn to the second trend. Presumably, the doctrine of
harmonious interpretation further requires that the exercise of each
right restrict the other as little as possible: this is the doctrine of pro-

42 Above, n.413, at 79, emphasis added. Such reconciliation must be a matter of balanc-
ing, even though he asserted that it “is not a question of setting one [right] above the
other ... It is not a question of balancing . . .”, but Hogan and Whyte speculate that
perhaps “such casuistry was required because the text of the Constitution equated
two rights, which, in fact, cannot be reconciled on the rare occasions in which they
come into conflict” (at p. 695).

430 [1992] 1 LR. 1, 53; to like effect, see pp- 87, 92; contra: pp. 63, 70-77, who also accepted
that the amendment set up a balance but proposed a different balancing test. The
decision in X. is minutely dissected in Byrne and Binchy, Annual Review of Irish Law
1992 (1994), pp. 154-208, Round Hall Press, Dublin; see also Whelan and Kingston,
“The Protection of the Unborn in Three Legal Orders” (1992) 10 LL.T. (N.s) 93, 104,
166, 279, with references; and Ward, “Ireland: Abortion: X + Y = 21" (1994-5) 33 U.
Louisville J.F.L. 385. The “real and substantial risk” test was approved in Re Article 26
and the Regulation of Information (Services Outside the State  for Termination of Pregnancies)
Bill 1995 [1995] 1 IR. 1.
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Portignality,‘*?’l_a doctrine which can be detected performing this func-
tion in some important judgments®? and which has recently been
accepted by Costello and O'Flaherty J]. in the Supreme Court in Heane
v. Ireland433. and by Finlay CJJ. in Re the Matrimonial Home Bill 1993 A
as performing such a function on the constitutional3 plane. The doc-
trine, by requiring that the least restrictive invasion of any given right
be adopted so as to respect the other, would therefore ensure that agn
precedence which is to be given to one right over the other as Z
consequence of balancing is only so much as is strictly necessary in the
circumstances. In making such a determination, the issues identified
in the discussion as to when, in theory, privacy is limited in the interests
of speech, should be applied to the facts.

In summary then, in a conflict between constitutional rights to

31 Seen as a recent (and by some, unsuccessful: Bo onb “P. i ity i i
Administrative law: A Faulty Translation” (1992;’r12 'O.].Il;(.)g();g;)niarﬂtyoﬁ\ 1?1?0g 1;1511’l
I«:Hommon law: Nolte, ‘jGeqeral Principles of German and European A(Ii)ministraﬁvs

- Ina‘,Z & Av Csﬁ}papsgn in Hlsktotri?zlalgPe]rspective" (1994) 57 M.L.R. 191.

In A.G. v. nn s supermarkets [1972] IR. 1, the Supreme Court h i
:irppugned _statutory mstryment pursued a legitigate aim, it weelr‘lit ﬂt?; ‘;,a};ﬂ(iltgs
Hlsrfl);op(ghor.\ately mfnpgmg the applicants’ rights. There are discernible tra,ces in

& and v. Dublin Cor.poratwn [1989] LR. 26 and Cox v. Ireland [1992] 21.R. 503.

Heur_ley and McGuiness v. Ireland [1994] 3 LR. 593 (HC); [1997] 1 LLRM. 117 (SC

Section 52 of the Offences Against the State Act 1939 does not di.sp.wrc.) c;rtionat l).
interfere with the applicant’s right to silence. This is the same as the appli'oach takeer}I
;Itlti ti\tesgi t?r‘;l}}r)rseénti égoz)ri; gs_]hxgl’fl'rgquires. ﬂf\rat infringements of rights be subject to

tiny, , Justified, any infringement i

a compelling State interest; this analysis }c,ommelg1ded itsglltg tscf Il\)dec[(liaa?t(})lv;}yif II{;;rri?s tvo
A.G. [1984] LR. 36, 101. See the submission in Carrigaline Community Television Broad-
;:(astzng v. I{J\/Imzsi.‘er for Transport, Energy and Communications, unreported, High Court,
melz]a;tui &, : c(’)v(e);rtlilca)erzlr ltOf t1}?95 atpp.147-149 of thg transcript) that restrictions on speec}{

5 g}ggg}g 16?18 g 194_135? 151s not expressly considered in the relevant later treatments
[ R. 3.05, 326; the court was satisfied that the impugne isi i

donot constitutea reasonably proportionate interventign lg)y t?lep srza‘;fxﬁi (t)}ieﬂr]f iltlsl
of the fmly and constitute a failure by the State to protect theauthority of the famigl i
Slmﬂarly_, inT.F.v. Ireland [1995] 2 LL.R. M. 321, it was held that the Judicial Se aratiy‘
and Family Law Reform Act 1989 does not constitute an unjust attack on }gjroperot;l

benefit which the legislation will confer on the citiz, i
v 5 ens or a substantial bod
a1ng% the interference with the personal rights of the citizens.” At 347 cit?ng(l)?y}a’r? sz tll’;egl
][3e nﬁ] LR. 29f1, 312'per I(ermy ] See also Re a Ward of Court, above, n.231 at 4&';0 ;.mr.
- barrll’ T dlscussm_g submls.smns as to when an interference with bodily integrity
: ale. gross amlil d1_spr(ipornonate”. Indeed, it may be that in protecting constitu-
Folrll rights from unjust” attack, an attack will be “unjust” if it is “disproportionate”
ch: owing the Matrimonial Home Bill case, in larnréd Eireann v. Ireland, Keane J. in the.
: Iglfl }SI(\)AUI;(()BI)%SL? iLchi{tl\}:[ 161, 191;5) and O’Flaherty J. in the Supreme Court ([1996]
oth he e contributio isi ivil Liabili
. it s B n provisions of the Civil Liability Act 1961
Formerly, it had gained acceptance onl inistrati
, it had gai y at administrative law. See Hi
Morgan, Administrat ] G
T gonl 1992.17115 rative Law in Ireland (2nd ed., 1992), pPp- 529-544, Sweet & Maxwell,
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privacy and expression,** the courts should not seek to resolve the
conflict by recourse to the illegitimate notion of a hierarchy, but should
instead balance the rights in question, and seek to resolve the conflict
in a context-sensitive, issue-by-issue, way, so that holding in favour of
the one does not disproportionately**” restrict the other, having regard
to the value which each right has in the Constitutional and legal order.
In so doing, the courts should have regard to the justifications for each
of the rights, and the weight each carries in the constitutional order.

Conclusions

On the cusp between the twentieth and twenty-first centuries, the
defining icon of our age is information. More information is more easily
available about many more topics, all the more so as a consequence of
technological advances in this century which will probably continue
atleast exponentially into the next. We are only just beginning to explore
the legal problems associated with information in the hyperspace
thereby generated;*3® this will be a major challenge for the lawyers of
the next century. The present strategy is to take the law as it exists in
the real world, and to apply it (or as much of it as is possible) to the
virtually real world of hyperspace. Thus, for example, the unauthorised
disclosure of information on the internet would be governed by broadly
the same legal regime as that to which the unauthorised disclosure of
information is subject in the real world. However, this strategy assumes
that the underlying legal concepts are substantially settled; yet, in the
example given of unauthorised disclosure of information, the law as
it applies in the real world is not clear. This need not be the case.

It is within the range of interpretative development of Irish law to
state a general action for the protection of privacy (whether at private
or at public law). In such an action for invasion of privacy, respecting
the autonomy and dignity of the individual, the law should protect
against physical intrusion (which prevents surveillance of, or access
by others to, one’s person, possessions, or property) and against dis-

3 In Kennedy v. Ireland [1987] LR. 587, 593, Hamilton P. found an invasion of privacy
where “communications of a private nature are deliberately, consciously and unjus-
tifiably interfered with”. But that does not really serve as a balancing test, since it begs
the question: when is an interference “unjustifiable”? It is only after some test has
been applied, and a conclusion drawn, that one can say that a given interference is
unjustifiable.

437 This is the position in the German courts: Lebach BVerfGE 35, 202 (1973), translated
Markesinis, above n.3, op. cit., p. 390 at p. 396. It is also now the position in the
Australian courts: see the cases cited in n.410 above.

438 ¢.g., Aubumn, “Usenet News And The Law” [1995] 1 Web Journal of Current Legal
Issues (http:/ /www.ncl.ac.uk/~nlawwww/articlesl/ auburnl.html).
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closure by publication in breach of the individual’s right to determine
when, how and to what extent personal information is disclosed. This
section should provide a coherent and consistent set of remedies (in-
cluding the availability of both injunctions and damages where neces-
sary): to defences which, inter alia, respect the right to freedom of
expression such as prior disclosure and the public interest. It may very
well be that the action for the protection of privacy so laboriously built
up will prove of little value when faced with a speech right. If that is
so, then in the end, that is the price we pay for speech.

Eoin O’Dell is a barrister and lecturer in law at Trinity College, Dublin.




