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SUMMARY

The years between 1929 to 1941 were momentous ones
for Irish constitutional law, yet to date the striking
developments which took place during this period have not
been sufficiently explored by either lawyers or historians.
This thesis does not pretend to attempt a comprehensive
historical account of these developments, but instead seeks
to examine certain key events which took place during

this period.

The major conclusions of this thesis are that by the mid-
1930s the Constitution of the Irish Free State of 1922 was
doomed and that its demise had been facilitated by the
manner in which Article 50 of that Constitution had been
judicially interpreted. The drafting of a new Constitution
was therefore necessary. While Mr. de Valera remained
overall political control, he was content to leave the
detailed drafting to a gifted team of elite civil servants.
The broad horizons of this team ensured that the
Constitution transcended the narrow political, civic and
religious ethos then prevailing and this in turn has enabled
the Constitution to thrive in the very different Ireland of
the year 2000. While the extent to which the drafting team
influenced the content of the new Constitution must
remain to some extent a matter of conjecture, it seems
impossible to avoid the conclusion that many of the
important new and innovative features of the Constitution

were the spontaneous product of the thinking of John
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Hearne, the key member of the team. Moreover, such
limited evidence as there is suggests that Hearne (at least)
intended that Article 40.3.1 the Constitution would protect
unenumerated as well as the rights specifically enumerated
elsewhere in the Constitution. If, this is correct, then this
suggests that the drafters intended to protect fundamental
rights via the vehicle of Article 40.3 and it would seem to
follow that the reasoning in Ryan v. Attorney General was
no accidental by-product of the actual phrasing of Article
40.3.1.

The major conclusion of the thesis is that the frequently
made assertion that the drafters never intended a vigorous
system of judicial review of legislation is, in fact,
incorrect. If it had been otherwise, certain of the drafting
team - Hearne included - would not have been prominent
advocates of a special Constitutional Court. Nor would the
drafting team have agonised over the details of the very
innovative Article 26 procedure and they surely would not
have sought to make the sharp distinction which they did
make between Articles 40 to 44 on the one hand and
Article 45 on the other.

Standard research methodology has been employed. The
major constitutional cases from this period have been
examined in detail; frequent reference is made to
parliamentary debates, books and learned journals and
extensive use has been made of important archival

material.
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VOLUME 1
THE DEVELOPMENT OF JUDICIAL REVIEW
OF LEGISLATION AND
IRISH CONSTITUTIONAL LAW 1929-1941

CHAPTER 1:

INTRODUCTION

On August 10, 1922, Professor Felix Frankfurter of the
Harvard Law School (and later a very distinguished justice
of the US Supreme Court) wrote to his good friend Lionel
Curtis, a senior British civil servant who had been heavily
involved in the 1921 Treaty negotiations with a query
about the draft Irish Free State Constitution which had
been published earlier that June. In the course of that

letter, Frankfurter observed that:

“To a student of constitutional law - at least
American law - the most arresting provision in the
Irish Free State Constitution is Article 64 giving the
High Court jurisdiction over the law of any law having
regard to the provisions of the Constitution - the
familiar American doctrine of judicial review. | write
to trouble you for such information as you can give
as to the purpose of Article 64. Was it urged by the
Irish or by Great Britain and why by either? What

part did American  experience play in  the



proposal....The development is of vital significance. Of
course | do not want any of this for publication and
will respect any confidence which you may care to

impose.”

Curtis then passed on the letter to Hugh Kennedy, then

Law Officer to the Provisional Government:

“The enclosed is from a friend of mine, Felix
Frankfurter, of Harvard University. Can you supply me
with materials for an answer? The writer is, | believe,
the recognised authority on constitutional questions
and it is important that any information should be

based on first hand authority.

One would gather from the telegrams this morning
that Collins’s death has come as a stunning blow to
Dublin. You will miss Mick’s presence terribly and so
shall we here. But he would be the first to tell you
that the cause for which he stood was too big to
depend on the shoulders of any one man. | think a
good many of us would feel the same if Mr. Lloyd
George were cut off. Yet other people would step
into the gap and fill his place and as England would
go on, so lreland will go on. There are people who

can fill vacant places.”

(§]



Although Kennedy clearly received the letter from Curtis

and its enclosurel, it never seems to have been replied
to. This is not altogether surprising, since, as can be
gleaned from the second part of the letter from Curtis,
the fledgling Provisional Government had just suffered a
devastating blow following the assassination of Michael
Collins, the Commander-in-Chief of the Provisional Forces on
August 22, 1922 and all attention in Government circles
was naturally focussed on bringing the Civil War (which had
broken out in June of that year) to an end. But even if
Kennedy could have devoted sufficient time to reply to
Professor Frankfurter’s letter, one suspects that even he

one of the architects of the Free State Constitution

would have found it difficult to give a ready answer to

these questions.

The question posed is still as beguiling as ever: despite
the fact that both the Irish Free State Constitution and
the Constitution of Ireland expressly provided for judicial
review of legislation by the High Court and Supreme Court,
it is still not clear why such a step was taken. And
although judicial review plays a prominent role in modern
Irish constitutional law - and, indeed, has had a decisive
influence on the development of modern Irish society and
its politics - different views have been expressed as to

whether such developments had ever been either foreseen

T1t may be found in the Kennedy papers in University College,
Dublin: UCD P.4/1645.



or intended by the drafters of either the 1922 or 1937

Constitutions.

In addition, of course, little has been written from a legal
perspective on the momentous constitutional developments
which took place during this period of the infancy of the
Irish State. Not only that, but key decisions of the

Supreme Court during this period in cases such as The
State (Ryan) v. Lennon? and Re Offences against the State
(Amendment) Bill, 19403 have all but been glossed over by
historians.4 Moreover, despite Professor Keogh’s trailblazing

account of the drafting of Article 44 of the Constitutiond,
nearly all of the other aspects of the drafting of the 1937

Constitution have hitherto remained shrouded in obscurity.

This thesis seeks to shed some light on the possible
answers to these questions. It does so in the first
instance by charting the development of selected aspects
of Irish constitutional law from 1929 until 1941. It had been
originally hoped that the thesis would cover developments
from 1922 until about 1950, but considerations of space

have meant that this simply was not possible within the

2 [1935] IR 170.
3 [1940] IR 470.
4 |n fairness, Professor O’Halpin does make passing reference to

this important episode in Defending Ireland: The Irish State and its
Enemies (Oxford, 1999) at 203.

5 Keogh, "The Irish Constitutional Revolution: An Analysis of the
Making of the Constitution” in Litton ed., The Constitution of
Ireland 1937-1987 (Dublin, 1987)



prescribed word limit. It accordingly became necessary to
select a shorter time period and, even within that time
period, to choose as between the number of topics
examined. The period of time selected therefore runs from
the passage of the Constitution (Amendment (No. 16) Act
1929 to the Second Amendment of the Constitution Act
1941.

In essence, the thesis seeks to explain the reasons for
the downfall of the 1922 Constitution; to describe the
experience of the Courts with major cases dealing with
Article 2A of that Constitution in the 1930s; to examine
the circumstances in the years from 1934 to 1937 which
led to the new Constitution; to explain the thinking of Mr.
de Valera and his drafting team in relation to key issues
such as fundamental rights and judicial review of
legislation; to describe the first major litigation involving the
Constitution in  1939-1940 and to conclude with an
examination of the thinking behind aspects of the Second
Amendment of the Constitution Act 1941.

The broader constitutional history of the Irish Free State
from 1922 until 1937 is, of course, well known and it is
not at all proposed to duplicate this historical work here.
Any thesis which attempted to deal comprehensively with
these issues would have to run to several volumes.
Accordingly, the thesis does not deal directly with what

might be termed the political dimensions of these



developments (e.g., the vote on the Treaty%; the

progressive evolution of Dominion status and the Statute of

Westminster 19317; the Governor-General Crisis of 19328
and the subsequent dismantling of the Treaty in the 1932-

1937 period following the accession of Mr. de Valera to

power in 19329). Nor does the thesis even deal directly
with the drafting as such of either the Constitution of
the Irish Free State (which, of course, pre-dates the
period under discussion) or the Constitution of Ireland.
However, in the latter case, some attempt to is made to
explore aspects of the drafting of the Constitution so far
as this relates to the role of the fundamental rights
provisions and the role of the courts and judicial review of
legislation. It should also be noted that considerations of
space and the imposed word limit have also meant that
certain very important issues have not been examined:
thus, for example, there is no account here of the
debates in 1937 concerning the role of the President or
the role of women or the extent to which the

Constitution was a “Catholic” Constitution.

Chapter 2 sets the scene for the developments which are
the subject matter of the latter chapters. As this chapter

focuses on the manner in which the 1922 Constitution was

6 See, e.q., Garvin, 1922: The Birth of Irish Democracy (Dublin, 1996).
7See, e.g., Harkness, The Restless Dominion (New York, 1970).

8 See, e.g., McMahon, “The Chief Justice and the Governor-General
Controversy in 1932” (1982) 17 Irish Jurist 146.

9See, e.g., O’Sullivan, The Irish Free State and its Senate (London,
1940).



undermined, first, by judicial interpretation and
subsequently, by legislative action, it is necessary first to
set out the background to Article 50 of that Constitution
(dealing with the power to amend the Constitution) and to
consider how this was judicially interpreted during the
1920s. The draft Article 50 had been amended during its
passage through the Dail in order to provide that the
Constitution could be amended by ordinary legislation for
an initial eight year period. Although the intention of the
opposition spokesmen who first moved the amendment was
that the Oireachtas should have the necessary flexibility to
make appropriate (mainly technical) changes to the
Constitution without having to go to the expense and
inconvenience of a referendum, this change subsequently
proved to be a form of legal Trojan horse which led to
the complete undoing of the Constitution. Thus, the old

Court of Appeal in its final ever judgment in May 1924 in
R. (Cooney) v. Clinton10 held that the effect of Article 50

was such that during the currency of this eight vyear
period it was “difficult to see how, during the period of
eight years, any Act passed by the Oireachtas can be

impeached as ultra vires so long as it is within the terms

of the Scheduled Treaty.”!1 The Court further rejected the
argument that an Act of the Oireachtas could only amend
the Constitution if it expressly so declared this as its

objective. This was taken a step further when Hanna J.

10 [1935] IR 247 (The case was belatedly reported).
1 Ibid., 247.



held in Attorney General v. M’Bridel2 that the
Constitution could be implicitly amended by an Act of the
Oireachtas. This paved the way for one of final steps in
the disintegration of that Constitution, as the Oireachtas
then passed the Constitution (Amendment No. 16) Act 1929
which extended the eight year period for another eight
years. This in turn enabled the Fianna Fail Governments of
the 1930s to dismantle the entire Treaty settlement
through a series of radical constitutional amendments which

did not as a result require to be put to a referendum.

Chapter 3 deals with the major constitutional decisions of
the early 1930s, in particular the seminal Supreme Court
decision in The State (Ryan) v. Lennon. This chapter
describes in detail the celebrated Blueshirt cases from 1933
to 1936 in which the High Court and Supreme Court were
confronted with fundamental constitutional issues arising
from the insertion in 1931 of Article 2A in the Free State
Constitution. This provision allowed for the establishment
of military courts (from whose decisions there was no right
of appeal) to deal with para-military offenders and this
chapter chronicles the extent to which the courts were
willing to tolerate the erosion of fundamental liberties in
the interests of public security. In this chapter the
conclusion is reached that while the courts were prepared
to control the operation of Article 2A on orthodox and

traditional grounds (such as error on the face of the

12 [1928] IR 451.



record etc.), they were not willing - with the important
exception of Kennedy C.J. -to go the next step and
actually invalidate the critical constitutional amendments. In
short, these were orthodox judges schooled in the
traditional British judges who were - as yet - still
uncomfortable with the wider possibilities offered by
judicial review of legislation and adherence to normative

constitutional standards protecting fundamental rights.

Chapter 4 deals with the drafting of the Constitution
during the 1934-1937 period. The first section of the
chapter seeks to demonstrate how the influential the work
of the 1934 Constitution Committee actually was and how
the technical legal parameters of the new Constitution
closely followed the recommendations of this Committee.
The argument is advanced that the legal draftsmen of the
new Constitution learnt from the mistakes and failures of
the 1922 Constitution and, by extension, seeks to
demonstrate why the 1937 Constitution proved to be a
such a success in comparison with the 1922 document. The
second half of the chapter charts the major steps in the
drafting and enactment of the Constitution, commencing
with John Hearne’s preliminary drafts in 1935 and discusses
some of the major personalities involved who had an input
into the drafting process. The conclusion is reached that
while de Valera at all stages retained ultimate political
control and was actively involved in respect of some of
the more controversial Articles (such as, e.g., Article 44),

the drafting team had a significant role in the design and



content of the Constitution. De Valera was well served by
a talented drafting team whose broad-mindedness and
liberal disposition enabled them to produce a document
which transcended the cultural values of Ireland of the
1930s and to ensure that the Constitution is still robust
and resilient in the very different Ireland which obtained

sixty-three years later.

Chapter 5 confronts the fundamental question at the heart
of this thesis: to what extent did the drafters intend that
judicial review of legislation would be a potent weapon in
the judicial armoury and that legislation would frequently
be tested for compatibility with the Constitution’s

fundamental rights guarantees. In his seminal work,

Fundamental Rights in Irish Law and Constitution?3,
Professor Kelly maintained that Mr. de Valera had never
really contemplated that the power of judicial review
would be used to curb the power of the Oireachtas and
review decisions of the Executive and that he had simply
intended the fundamental rights provisions to act as mere

“headlines” to the Legislature.

This Chapter reviews afresh all the available evidence and
the conclusion is reached that Professor Kelly understated

perhaps even significantly understated - the extent to
which judicial review of legislation had been envisaged by

the drafters. From the perspective of the language and

13 Dublin, 1967.
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structure of the Constitution it is apparent that the
potential for judicial review of legislation and the
protection of individual rights was enhanced by the present
Constitution by contrast with the 1922 document. There
now seems little doubt but that these changes were
intentional, even if the drafters could not, of course, have
anticipated the full extent of the judicial activism which
would subsequently come to pass. As far as the Dail
Debates are concerned, while it is true that Mr. de Valera
was suitably ambiguous on occasion, there is also
significant evidence from these debates which s
inconsistent with Professor Kelly’s thesis. Finally, it s
contended that the files from both the Public Record
Office and the de Valera papers (to both of which, of
course, Professor Kelly did not have access) themselves
clearly demonstrate that the drafters were anxious to re-

inforce the powers of judicial review of legislation.

Chapter 6 deals in depth with the first two major
decisions under the new Constitution, The State (Burke) v.

Lennon and Re Article 26 and the Offences against the

State Bill, 1940.14 In the first part of the Chapter the
tense aftermath of Gavan Duffy J.’s remarkable judgment is
surveyed. The second part of the Chapter deals with the
introduction  of the  Offences against the  State
(Amendment) Bill 1940 and the circumstances in which the

Bill. came to be referred to the Supreme Court. The

14 [1940] IR 470.
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suggestion - which was tentatively hinted by Professor
Beth (albeit later withdrawn) - that the composition of the
Court on that reference was somehow manipulated in
order to secure a result favourable to the Bill is refuted.
However, the conclusion is reached that the Bill was only
upheld by a narrow majority; that this in itself must have
come as a surprise to the Government and that the very
fact that a Bill of this kind only narrowly survived challenge
must have sent its own signal that the Constitution had,
indeed, endowed the judiciary with potent powers which
might well be wused to rebuff the other organs of

government in more settled times.

Chapter 7 deals with the background to the Second
Amendments of the Constitution Act 1941. This Chapter
first describes the establishment of the 1940 Constitution
Review Committee and its functioning. The rest of the
Chapter seeks to demonstrate how certain key amendments
in matters relating to the “one judgment” rule, the finality
of the Supreme Court’s determination following Article 26
references and habeas corpus were all prompted, directly or
indirectly, by the Supreme Court’s decision on the 1940
Bill. The argument is also advanced that the fact that such
care was taken in respect of these amendments is in itself
evidence that the drafters fully understood the importance

of the judicial review mechanism.



Chapter 8 is a short concluding chapter which seeks to re-
capitulate the major arguments already advanced in the

thesis.

Finally, a word about sources. In addition to the wusual
sources such as law reports, books, articles in learned
journals and newspapers, extensive use has been made of
certain archival material. All the available files relating to

the drafting of the 1937 Constitution contained in the

Public Record Office have been consulted!® and extensive
use has also been made of the de Valera papers which are

now deposited with the Archives Department in University

College, Dublin.16 In a small number of instances reference
is made to confidential sources. In all such cases the
sources concerned were well placed to volunteer the
information or make the suggestions which they did and it

is felt that their confidence is worthy of respect.

15 These are designated as “S” files from the Department of the
Taoiseach, e.g., S. 9848

16 These are designated with either the "UCD” or "UCD P” prefix,
e.g., UCD 1082/6.
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CHAPTER 2

THE UNDOING OF THE
CONSTITUTION OF THE IRISH FREE STATE

Introduction
It has been written that:

“The Irish Free State Constitution was unique.
Ostensibly it created an Irish constitutional monarchy,
but by force of will the Provisional Government
ensured that key republican values were written into
constitutional law for the first time, including popular

sovereignty, parliamentary control of the war power,

and entrenched civil rights.”1

However, at the time that Constitution was introduced,
the legal system was in a state of crisis. The Civil War was
raging and a form of martial law prevailed. The reaction of
the courts to the habeas corpus applications brought during
the Civil War demonstrated that the judges were either

unwilling or unable to provide effective protection of the

1 Ward, The Irish Constitutional Tradition, Responsible Government
and Modern Ireland, 1782-1992 (Dublin, 1994) at 187.



fundamental rights of the population.2 There probably could
not have been a more inauspicious time in which to
introduce the novelties of a written Constitution with
protections for fundamental rights along with the power of
judicial review of legislation. At all events, the courts
were (with few exceptions) unwilling to subject the
exercise of far-reaching and draconian executive and
legislative powers to any searching scrutiny during the
entire period of the Irish Free State’s existence from 1922-
1937.

Prior to 1922 there had been, of course, no Irish
constitutional law to speak of. The "political and legal
constitutional studies in this Country” had in practice been

“limited to the British Constitution and the working of the

British Parliament”3, of which the doctrine of parliamentary
sovereignty was - and which, despite erosion by the twin
influences of European Union law and the Human Rights
Act 1998, still remains - its most striking feature.
Accordingly, Articles 65 and 66 of the 1922 Constitution
which vested the High Court (and, on appeal, the Supreme

Court) with express powers of judicial review of

2 See, e.g., R. (Childers) v. Adjutant General, Provisional Forces
[1923] 1 IR 5 and R. (Johnstone) v. O’Sullivan [1923] 1 IR 13. See
generally, Hogan, “Hugh Kennedy, the Childers Habeas Corpus
Application and the Return to the Four Courts” (hereafter “Hogan
Four Courts”) in Costello ed., The Four Courts: 200 Years (Dublin,
1996) at 177-219; Keane, “‘The Will of the General’: Martial Law in
Ireland, 1535-1924” (1990-1992) 25-27 Irish Jurist 151.

3 Foreword by Chief Justice Kennedy to Kohn, The Constitution of
the Irish Free State (London, 1932) at xii.
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legislation4 represented a radical break with the previous
British tradition. Indeed, these provisions may be thought to
represent the coping stone of the entire constitutional

experiment - at least, so far as the “republican” element of

that Constitutiond was concerned, for unless this power to
adjudicate on issues of constitutionality was to be
exercised with at least some frequency, the fundamental

rights provisions would be thereby undermined.

In the event, the 1922 Constitution did not prove - in this
respect, at least - to be a success. In the period between

1922 to 1937, there were only two occasions in which this

power was actually exercised® and a combination of
circumstances conspired to ensure that the power of
judicial review never played the significant role that the
drafters of the Constitution had evidently intended. There
were essentially two reasons for this. First, the legal
culture  was largely  unreceptive and inhospitable.
Unfamiliarity with the concept of judicial review led the

judiciary to give the personal rights guarantees of the new

4 |e., the power to invalidate a statute on the ground that it
contravened a provision of the Constitution. This was completely
unknown in the British system.

5 l.e., in contrast to those features which were either inspired
by previous British constitutional practice (e.g., the rules as to
parliamentary privilege in Articles 18 and 19) or which established
the institutions of the State in a manner which roughly paralleled
the Westminster model (e.g., the Executive Council based on the
principle of collective responsibility contained in Article 51).

6 R. (OBrien) v. Governor of the North Dublin Military Barracks
[1924] 1 IR 32; ITGWU v. TGWU [1936] IR 471.
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Constitution of the Irish Free State a highly restricted

ambit. As Professor Kelly perceptively observed:

“The judges [of this period] were used to the idea of
the sovereignty of  parliament, and notions  of
fundamental law were foreign to their training and

tradition. The effect of these «clauses in the 1922

Constitution was thus minimal."”

Secondly, the manner in which the language of Article 50
of the Constitution was judicially interpreted effectively set
at naught the possibility of the evolution of any significant
constitutional jurisprudence. This, in turn, served to create
the impression that these guarantees counted for little and
that the power of judicial review of legislation would
seldom (if ever) be exercised. This process reached its

apotheosis with the decision of the Supreme Court in The

State (Ryan) v. Lennon.8

In that case - which will be discussed at greater length
both later in this Chapter and in Chapter 3 - a majority of
the Court held that, subject to the provisions of the
Scheduled Treaty, there were no limits to the power of
the Oireachtas to amend the 1922 Constitution, thereby
setting at naught (should the legislature so see fit) the

fundamental rights guarantees. In effect, the Ryan majority

7 Fundamental Rights in the Irish Law and Constitution (Dublin,
1967) at 16-17.

8 [1935] IR 170.
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represented a combination of Austinian positivist thinking,
which, taken together with a somewhat rigid method of
constitutional interpretation, resulted in the emasculation of
the Constitution, thereby leaving a virtually all powerful
Oireachtas and Executive Council. In contrast, the 1937
Constitution was to represent a conscious break with this
majority thinking in that it emphasised the sovereignty of
the people via the referendum process, rather than the
sovereignty  of  parliament. Furthermore, the 1937
Constitution, with its frequent appeals to inalienable
fundamental rights, sought to re-inforce the personal rights
of the citizens and not (as with the 1922 experience)
leave them entirely at the mercy of the Oireachtas. In
both these respects, the 1937 Constitution may be said to
have endorsed the constitutional theories so vigorously
expounded by Kennedy C.J. in his dissenting judgment in

Ryan and which will be examined in greater detail in the

next Chapter.9

However, the constitutional history of the first five vyears
or so of the Irish Free State does not fall within the
within the scope of this thesis. Accordingly, we are not

here concerned with major issues such as the drafting of

the Irish Free State Constitution10; the courts and the

9 See Chapter 3, pages 106-123, infra.

10 See generally, Curran, The Birth of the Irish Free State
(Alabama, 1980) at 200-218; Akenson and Fallin; “The Irish Civil War
and the Drafting of the Irish Free State Constitution” (1970) 5 Eire-
Ireland 10-26 (No.1) ; 42-93 (No.2); 28-70 (No. 4); Farrell, “The
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Civii Warl1; the reform of the judiciary and the courts

structures and the establishment of the new High Court
and Supreme Court in June 192412; the collapse of the
Boundary Commission13 nor the experience of the Irish

Free State with appeals to the Privy Council.14 Instead,
our only major concern with the constitutional history of
the Irish Free State prior to the accession to power of Mr.
de Valera in March 1932 is to trace the sequence of
events, which ultimately led to the collapse of the 1922
Constitution during the 1930s. To that end, we have to
commence with an examination of the power of
amendment, which was contained in the 1922 Constitution.
It is, therefore, in its treatment of this somewhat

mundane matter that this thesis essentially begins.
Article 50 of the 1922 Constitution

One of the innovatory features of the 1922 Constitution

was that it provided that future amendments would have

Drafting of the Irish Free State Constitution” (1970) 5 Irish Jurist
115-140; 343-356; (1971) 6 Irish Jurist 111-135; 345-359.

11 See Hogan, Four Courts, loc.cit., and Keane, loc.cit.

12 See generally, Hogan, “Chief Justice Kennedy and Sir James
O’Connor’s Application” (1988) 23 Irish Jurist 144 at 152-158,

13 See generally, Hand ed., Report of the Irish Boundary
Commission 1925 (Shannon, 1969); Hand, “MacNeill and the Boundary
Commission” in  Martin and Burne eds., Eoin MacNeill, Scholar
Revolutionary  (Shannon, 1973); Mansergh, “Eoin MacNeill - A
reappraisal” (1974) 73 Studies 140 and Lee, Ireland 1912-1985:
Politics and Society (Cambridge, 1985) at 140-150.

14 See generally Moore v. Attorney General [1935] IR 472; Ward,
op.cit., 231-233; Towey, “Hugh Kennedy and the Constitutional
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to be subjected to a referendum. Article 50 of the 1922

Constitution as enacted provided that:

"Amendments of this Constitution within the terms of
the Scheduled Treaty may be made by the Oireachtas,
but no such amendment, passed by both Houses of
the Oireachtas, [after the expiration of a period of
eight years from the date of the coming into
operation of this Constitution,] shall become law,
unless the same shall, after it has been passed or
deemed to have been passed by the said two Houses
of the Oireachtas, have been submitted to a
Referendum of the people, and unless a majority of
voters on the register, or two-thirds of the vote
recorded, shall have been cast in favour of such
amendment. [Any such amendment may be made
within the said period of eight years by way of
ordinary legislation and as such shall be subject to

the provisions of Article 47 hereof.] "

As we shall now see, the vital words in brackets were
added at the last minute during the course of the Dail
Debates. However, had the drafters’ original intentions in
this regard been fulfilled, the path of constitutional
development in the 1920s and 1930s would surely have
taken a different route. In particular, the radical

constitutional changes of the 1930s (such as the abolition

Development of the Irish Free State 1922-1923” (1977) 12 |Irish
Jurist 355.



of the oath and the office of Governor General and the
end of the appeal to the Privy Council) might not have
been possible had each amendment been subject to the
referendum process and which would have required a

majority of voters on the register or two-thirds of the

voters who actually voted.’> However, as just mentioned,
a last-minute alteration to the text of Article 50 allowed of
amendments by ordinary legislation during an initial eight
year period from the date the Constitution came into
force, i.e., until December 6, 1930. As Chief Justice
Kennedy (himself a member of that Constitution's drafting

committee) was later to explain:

‘It was originally intended, as appears by the draft,
that amendment of the Constitution should not be

possible without the consideration due to so

5 1t will be noted that this was a far more restrictive
requirement than that required of amendments to the present
Constitution, as Article 47.1 merely requires a majority of the votes
actually cast at that referendum. Indeed, the 1937 Constitution
would not have been passed had it been required to satisfy the
conditions stipulated by Article 50 of the 1922 Constitution. As
O'Sullivan, The Irish Free State and its Senate (London, 1940)
observed (at 502):

"Under Article 62 of the [1937 Constitution] only a bare
majority of those actually voting was required, and so the
new Constitution had been enacted by the people. But if

the conditions laid down in Article 50 had been
incorporated in Article 62 it would have been decisively
rejected.”

But it might be said that the original version of Article 50 was
unrealistic in its rigidity and set an unfairly high (and, indeed,
arbitrary) threshold requirement in respect of the majority required
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important a matter affecting the fundamental law and
framework of the State, and the draft provided that
the process of amendment should be such as to
require full and general consideration [sc. by means of
referendum]. At the last moment, however, it was
agreed that a provision be added to Article 50,
allowing amendment by way of ordinary legislation
during a limited period so that drafting or verbal
amendments, not altogether unlikely to appear
necessary in a much debated text, might be made
without the more elaborate process proper for the
purpose of more important amendments. This clause
was, however, afterwards used for effecting
alterations of a radical and far-reaching character,
some of them far removed in principle from the ideas

and ideals before the minds of the first authors of

the instrument."16

in respect of a referendum, especially when that Constitution had
itself never been adopted by referendum.

16 Foreword to Kohn, The Constitution of the Irish Free State
(London, 1932) at xiii. Cf. his comments in dissent on this point
in The State (Ryan) v. Lennon [1935] IR 170 and the observations
of Murnaghan J. (who was also a member of the 1922 drafting
committee) by way of rejoinder (at 244):

" am ready to conjecture that when Article 50 was framed
it was not considered probable that any such use of the
power would be made as has been made, but the terms in
which Article 50 is framed does authorise the amendment
made and there is not in the Article any express limitation
which  excludes Article 50 itself from the power of
amendment.”

[\9]
(N9}



As we shall presently see, the eight year clause - originally
intended simply to cover minor and technical amendments

ultimately proved to be the means whereby the entire

1922 Constitution was undone.1”/

The last minute amendment to which Kennedy referred
took place during what amounted to a Committee Stage
debate on the draft Constitution by the Third Dail sitting
as a Constituent Assembly. During the debate on Article
5018 the Minister for Home Affairs (Kevin OHiggins T.D.)
the Government moved an amendment , which would have

allowed amendments by means of ordinary legislation for a

five-year period:

"It is realised that in all the circumstances of the

time, this Constitution is going through with what

17 As FitzGibbon J. later remarked in The State (Ryan) v. Lennon
[1935] IR 170, 234:

"The framers of our Constitution may have intended 'to bind
man down from mischief by the chains of the Constitution’
but if they did, they defeated their object by handing him
the key of the padlock in Article 50."
In more recent times, a former Chief Justice, writing extra-
judicially, has expressed the same view regarding the effect of
Article 50: see O’Higgins, The Constitution and the Courts in
Lynch and Meenan eds., Essays in memory of Alexis FitzGerald
(Cublin, 1987) at 125-6:

“The repressive measures which became necessary [during and
immediately after the Civil War] against those whose actions
threatened the State and the maintenance of law and order,
required a duration or continuance which was, at first, not
apparent. This in turn exposed an internal weakness in the
[1922] Constitution - a weakness which subsequently, and
perhaps inevitably, led to its collapse.”



would, if the circumstances were otherwise, be
considered undue haste. It is realised that only when
the Constitution is actually at work will the latent
defects that may be contained in it show themselves,
and it would be awkward to have changes in the
Constitution - changes about which there might be
unanimity in the Dail and in the Senate - if it were
necessary to go to a referendum and to get the
majority of the voters on the register to record their
votes in favour of such amendment. That would be a
cumbrous process and very often it might be out of
all proportion to the importance of the amendment
we might wish to make. If the Article were to stand
as it is in the text of this Draft Constitution we
would have, for the slightest amendment, to go to
the country and go through all the elaborate
machinery of a referendum. Now we are providing by
this Government amendment that for five years there
can be changes by ordinary legislation in the
Constitution, and after that time the Referendum will
be necessary to secure a change. The only provision
is that while we are stating that amendments may be
made by ordinary legislation, the provisions of Article
46 will apply, which provisions enable a certain

proportion of the Senate to call for a Referendum and

in the case a Referendum would have to be held."19

18 Originally Article 49.



This amendment was warmly welcomed by prominent
opposition  deputies, including JohnsonZ0 and Gavan

Duffy.21 Johnson, however, pressed for a longer period
because he thought it obvious “that constitutional matters
will not be in the minds of the people if [pressing]

legislative demands are being attended to in the

Parliament."22 The Minister agreed to this suggestion and,

accordingly, the five-year period was subsequently extended

at Report Stage to eight years.23 The suggestion that the
Constitution might be amended by ordinary legislation for a
short transitional period probably made a good deal of
sense at the time. After all, a written Constitution with
judicial review was a complete novelty and given the

inauspicious circumstances in which it had come to be

19 1 Dail Debates, Col. 1237 (October 5, 1922).

20 Thomas Johnson (1872-1963) was a TD from 1922-1927 and leader
of the Labour Party. During this period - prior to the entry of
Fianna Fail to the Dail in August 1927 - Johnson was leader of the
opposition. For a profile of Johnson, see Gaughan, “Thomas
Johnson, 1887-1963” (Kingdom Books, 1980.)

21 Gavan Duffy said (1 Dail Debates at 1238):

‘I wish to congratulate the Minister very heartily on the

amendment which he has proposed which, | think, is an
excellent one, and goes a long way to meet certain
objections.”

But Gavan Duffy was subsequently quickly alive to the implications
of the defective drafting of Article 50: see 4 Dail Debates
Cols. 418-419 (July 10, 1923).

22 1 Dagil Debates at 1238.
23 1 Dail Debates at 1748-9 (October 19, 1922).



drafted and debated, it was reasonable that the Oireachtas
should retain the power to make amendments without the
necessity for a referendum. Moreover, it was clear from
the tenor of the Minister's speech ("latent defects”,
“slightest amendment”) that it was intended that this
transitional power would be wused to remedy what
amounted to drafting errors or to make a number of

technical changes.

Unfortunately, however, no one foresaw at the time the
amendment was accepted by the Dail that this power
could be wused to undermine the Constitution in three
significant ways. First, there was the possibility (which was
ultimately accepted by the courts) that during this
transitional period the Constitution could be implicitly
amended by ordinary legislation which was in conflict with
it. Secondly, there was nothing to prevent conditional or
even temporary amendments of the Constitution which
were made contingent on other events (such as a
Government order bringing an amendment into force for a
temporary period), so that, especially in the latter years of
its life, it was not always easy to determine what the
current text of the Constitution actually was. Finally, there
was the prospect that the eight year period might itself
be extended by the Oireachtas, so that the Constitution
would be rendered entirely vulnerable to legislative
abrogation. This is what ultimately happened and which led

to the complete undermining of the Constitution.



The “implicit amendment” problem

The implicit amendment problem was first raised in the Dail
by Gavan Duffy during the debate on the Public Safety
(Emergency Powers) Bill, 1923. This was Bill was an
emergency measure designed to provide for the
continuation of the internment power for a further six
months following the cessation of Civil War hostilities in
May 1923. When Gavan Duffy moved an amendment
designed to make clear that the 1923 Act should not be
construed as an implicit amendment of the Constitution, it
was ruled out of order by the Ceann Comhairle on the

following grounds:

"The statement that anything contained in an Act of
the Oireachtas which may be found to contravene the
terms of certain Articles of the Constitution shall be
void and of no effect is simply a statement of fact.
If the words on the Paper were accepted by the
Committee, and if a new section were accordingly
added to the Bill, the new section would not, in my
judgment, effect any alteration in the Bill. The words

suggested to be added to the Bill are not, therefore,

an amendment." 24

Gavan Duffy then made a forceful submission in reply:

24 4 Dqil Debates at 418 (July 10, 1923).
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"I quite accept the proposition that when the Dail
passed Article 50 it had not the remotest intention
of suggesting that the Legislature might amend the
Constitution without legislation ad hoc; that it might
amend the Constitution by passing an ordinary law.
The effect of the words which we use when we
speak of amending the Constitution by ordinary
legislation may be to enable a Government or its
Legal Adviser to argue, and enable a Court to hold,
that in any case where a Statute of this Oireachtas
offends the Constitution as originally passed, so much
of the Statute as offends that original Constitution
must be interpreted as an amendment of the
Constitution under Article 50. That would be a flimsy
way of getting over a difficulty, but one knows not
what will be the Government or who its Law Adviser,
or who the Judges, when this Act comes to be
interpreted, and it is certainly open to argument by a
sim lawyer that an Act which appears to offend
against our Constitution must have been intended by
the Oireachtas to amend the Constitution, in view of
the fact that Article 50 says we may amend the
Constitution within eight years by way of ordinary
legislation. If that be so, and if it be possible for a
Judge to decide that any Act which we pass, not
intending to amend the Constitution, does in fact
amend it, because it happens to contravene it, and
because the Oireachtas cannot be supposed to wish

to contravene the Constitution, then | submit it is



necessary in a  Statute of this kind to state
beforehand that we do not intend to amend the
Constitution by this statute. There has been no hint
of any official intention to amend the Constitution in
introducing this measure. | submit, in these
circumstances, in the face of the words “ordinary
legislation” whereby we are entitled to amend the
Constitution under Article 50, if we intend to

maintain that Constitution, it is necessary to make

our intention clear in a Bill of this kind."23

The Ceann Comhairle did not, however, alter his ruling,

saying:

"We must assume that the Constitution is a
fundamental matter in connection with which all
legislation passed in this Dail must be construed. If

we departed from that in our rulings here, it would

be difficult to know where we would be going."26

25 |pid,. 418-420.

26 |bid., 420. lIronically, this Act was the only item of legislation
enacted by the Oireachtas which was found to be unconstitutional
during the lifetime of the Irish Free State: see R. (OBrien) v.
Military Governor of North Dublin Union Internment Camp [1924] 1
IR 32. This, however, was on the purely technical ground that the
measure had not complied with the requirement contained in
Article 47 that if a law were to have immediate effect, it must
contain the necessary declaration that its immediate entry into
force was required for the purposes of the preservation of peace
and order. There was no opportunity to argue the "implicit
amendment" doctrine, since the purported law had not complied
with the pre-conditions to its entry into force. The matter was
immediately rectified by the passage of the Public Safety

29



However, Gavan Duffy's worst fears about the unintended
effect of Article 50 quickly came to pass. In May 1924
shortly before the new courts contemplated by the 1922
Constitution were established following the entry into force
of the Courts of Justice Act 1924 the Court of Appeal

arrived at precisely this conclusion. In R. (Cooney) v.

Clinton27 the applicant had been sentenced in April 1923
by the Free State Army Council to ten years' penal
servitude for the unlawful possession of ammunition. It
was common case that this sentence imposed by the
military authorities could no longer have any legal validity

following the cessation of military hostilities after the end

of the Civil War.28 The respondents argued, however, that
the continued detention of the applicant had been
validated by section 3(1) of the Indemnity Act 1923 which
provided that:

" v every sentence passed....before the passing of
this Act by any such military tribunal shall be deemed
to be and always to have been valid and to be and
always to have been within the lawful jurisdiction of

the tribunal.”

(Emergency Powers)(No. 2) Act 1923 which did contain the
requisite declaration.

27 [1935] IR 247 (this case was belatedly reported in the wake of
The State (Ryan) v. Lennon).

28 Which the parties had agreed for this purpose was August 1,
1923.



Accordingly the only issue before the Court was whether
this sub-section of the Indemnity Act was unconstitutional,

since this provision "if valid, affords a complete answer to

the application for the writ."29 Kennedy, as Attorney
General, appeared for the respondents and, although the
report of the hearing before the Court of Appeal is
sketchy, he was clearly at pains in his submissions to
defend the constitutionality of the Act on the merits and
not falling back on the argument that the Act had

operated as an implicit amendment of the Constitution:

“...this was [valid] legislation under the Constitution.

It did not amend the Constitution; it purported to be

an Act within the Constitution."30

He also appears to have contended that the Court of
Appeal had, in fact, no jurisdiction either to interpret the

Constitution or to pronounce on the constitutionality of an

Act of the Oireachtas.31

O'Connor M.R. rejected the constitutional challenge by

opting for the "implicit amendment” theory:

“Reliance was placed on Articles 6, 70 and 72 of the

Constitution. These Articles declare the inviolability of

29 [1935] IR 247, 246.
30 The Irish Times, April 10, 1924.

31 See the comments of the President of the Executive Council at
7 Dail Debates, Col. 2022 (June 6, 1924)(discussed below).



the subject except in accordance with law; provide
that no one shall be tried save in due course of law
and that extraordinary courts shall not be established;
and that the military courts shall not have jurisdiction

over the civil population save in time of war.

This may raise a grave constitutional question. but |
am far from saying that under the Constitution as it
stood at the date of the passing of the Indemnity
Act there was not power in the Oireachtas to pass
such an Act without an amendment of the
Constitution. It is, however, quite unnecessary to
consider any such question, having regard to the
power conferred on the Oireachtas by Article 50 to
amend the Constitution. This Article says that
amendments of the Constitution within the terms of
the Scheduled Treaty may be made by the Oireachtas.
It then says that no such amendment shall be made
after the expiration of eight years unless it is
submitted to a Referendum of the people as therein
provided and it goes on to say that "any such
amendment may be made within the said period of
eight years by way of ordinary legislation.” It is
difficult to see how, during the period of eight vyears,
any Act passed by the Oireachtas can be impeached
as ultra vires so long as it is within the terms of the
Scheduled Treaty. It was wurged that any Act of
Parliament purporting to amend the Constitution

should declare that it was so intended, but | cannot

|8}
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accede to the argument in view of the express

provision that any amendment made within the period

may be made by ordinary legislation."32

The thinking underlying the Court of Appeal decision
appears to have been that the Constitution had been
enacted merely by way of ordinary legislation and that it

had no particular special status. In effect, therefore, that

32 |bid., 246-247. In The State (Ryan) v. Lennon [1935] IR 170, 241
Murnaghan J. said that the courts had no jurisdiction to review
the legality of a duly enacted amendment to the Constitution
which was otherwise within the terms of the Scheduled Treaty,
adding that this view was “that stated by O’Connor M.R.” in
Cooney. These comments of Murnaghan J. seem referable only to
the general power of the courts in relation to the Constitution,
as opposed to the separate question of whether any post-1922 Act
of the Oireachtas which was in conflict with that Constitution
must be taken to have implicitly amended it. Cf. the subsequent
comments of O Dalaigh C.J. in McMahon v. Attorney General
[1972] IR 69, 101 where, acknowledging  the validity of the
"omnibus technique” of constitutional amendment (considered below)
adding that the effect of this was that:

"during the existence of Saorstat Eireann it was at no time
possible to challenge, as being unconstitutional any ordinary
legislation passed by the Oireachtas of Saorstat Eireann.”

However, it should be noted that in Conroy v. Attorney General
[1965] IR 411 the Supreme Court rejected the submission (without
giving reasons) that insofar as there was an inconsistency between
the Constitution of 1922 and the Road Traffic Act 1933 the
former must have to be taken to have been implicitly amended by
the latter. In Laurentiu v. Minister for Justice, Equality and Law
Reform [2000] 1 ILRM 1 Keane J. reserved the question of
whether an Act of the Oireachtas of the Irish Free State which
was inconsistent with the 1922 Constitution must be taken to have
amended it. This was said in the context of a challenge to the
constitutionality of section 5 of the Aliens Act 1935 and since this
provision was found by a majority of the Court to be inconsistent
with the present Constitution and it was not necessary for the
Court to consider the pre-1937 state of affairs.

W
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Court was applying traditional common law principles
whereby if there is a conflict between the earlier law (the
Constitution) and the later law, the later law prevails

having regard to the lex posterior principle.

To modern eyes, the response of the Court of Appeal
appears ponderously legalistic and, even  making every
allowance for what was then the entirely novel character
of a written Constitution with a power of judicial review,
the comments of O'Connor MR seem almost deliberately
calculated to undermine the potential of that Constitution.

As Kohn was later to observe:

"It would patently be subversive of all legal order if
the interpretation of the Constitution were in effect
made subject to the entire statute law of the first
sixteen years, possibly even of a longer period if the

operation of the provisional mode of amendment is

further extended."33

33 Kohn, op.cit., 256. Cf. the comments of Marshall C.J. in
Marbury v. Madison 1 Cranch 137 (1803):

"If two laws conflict with each other, the courts must
decide on the operation of each. So if a law be in
opposition to the Constitution; if both the law and the
Constitution apply to a particular case, so that the court
must either decide that case conformably to the law,
disregarding the  Constitution; or conformably to the
Constitution, disregarding the law; the court must decide
which of these conflicting rules governs the case. This is of
the very essence of the judicial duty. If, then, the courts
are to regard the Constitution; and the Constitution s
superior to any ordinary act of the |legislature; the
Constitution, and not such ordinary act, must govern the

34



Writing in 1929, O'Brian had been equally trenchant on this

point. While he conceded that the "implicit amendment”

issue was still open34 he argued forcefully that:

“Nevertheless, it would seem probable, to judge by
the cases involving the validity of laws which have
already come before the courts, that the Courts do
not consider that any such intention is implied in
every Act of the Oireachtas and the decisions in
these cases seem to indicate that if this point does,
at some time, come before the High Court, the Court
will hold that ordinary Acts of the OQOireachtas are
presumed to be passed subject to the existing
provisions of the Constitution, unless an intention to
amend that instrument is clearly and explicitly made
manifest. To hold otherwise would be to create an
impossible situation. If every Act passed now were to
imply an intention to amend the Constitution
wherever that amendment is contravened, every such
implied amendment would, after the 6th December

1930, become rigid and could only be altered by

case to which they both apply. Those then who controvert
the principle that the Constitution is to be considered in
court, as a paramount law, are reduced to the necessity of
maintaining that courts must close their eyes on the
Constitution and see only the law. This doctrine would
subvert the very foundation of all written Constitutions.”

34 Although this presumably was on the basis that the old Court
of Appeal had no jurisdiction authoritatively to interpret the
Constitution as it had purported to do in Cooney.



means of a Special Act of the Oireachtas, ratified by

a Constitutional Referendum."35

These criticisms have found favour with the modern

Supreme Court. Thus, in Laurentiu v. Minister for Justice,

Equality and Law Reform36 Barrington J. doubted the
correctness of Cooney insofar as the “implicit amendment”

doctrine was concerned:

“But if one looks at Article 50 of the Irish Free State
it seems quite clear that the Article uses the term
‘ordinary legislation’” to distinguish amendments which
may, for a limited period, be made by the Oireachtas
itself from amendments which must be submitted to
the people by way of referendum. To derive from this
distinction a doctrine that the Constitution could be
amended by ordinary legislation which need not even
be expressed to be a constitutional amendment
showed scant respect to the Constitution. It also
assumed that the Oireachtas had so little respect for
the Constitution that they would amend it without
thinking of what they were doing. It also had the
practical disadvantage that one could not find out

what the Constitution of the Irish Free State provided

35 OBrian, The Irish Constitution (Dublin, 1929) at p. 148.
36 [2000] 1 ILRM 1.



without reading the whole body of statute law passed

since 1922.737

At all events, the comments of O'Connor M.R. in Cooney
were shortly thereafter raised in the Dail when Deputy
MacEoin asked whether in the light of these comments it
was proposed to introduce legislation to amend Article 50
of the Constitution "to ensure its interpretation in
accordance with the intention of the Constituent
Assembly.” The President of the Executive Council (W.T.
Cosgrave T.D.) replied that the Court of Appeal was not
the competent authority to define the interpretation of
the Constitution and that the Attorney General on behalf
of the Government had refused to adopt the view that
the Public Safety Act had amended the Constitution by

implication. Mr. Cosgrave continued:

"...the late Court of Appeal was not competent to
define the interpretation of the Constitution. The late
Attorney General on behalf of the Government refused
to submit the question as to whether the Public

Safety Act was constitutional or otherwise, and

37 Ibid., 29.In Laurentiu a majority of the Supreme Court held that
power to deport aliens contained in s. 5(1)(e) of the Aliens Act
1935 was unconstitutional and contravened Article 15.2.1 (which
provides for the exclusive legislative power of the Oireachtas) since
the sub-section did not contain any “principles and policies.”
Although Barrington J. was in his dissent, one of the majority
judges, Keane J. also discussed the question of whether the 1935
Act could be taken to have implicitly amended the 1922
Constitution (assuming an inconsistency between the two), but did



though pressed by the Court, refused to adopt this
view that the Public Safety Act amended the
Constitution though not purporting to do so expressly.
The late Attorney General had advised the
Government that the Constitution could not be
amended incidentally but that any amendment by
legislation must be by legislation directed expressly to

that purpose.

Certain of the judges in the late Court of
Appeal...were reluctant to recognise the position of
Dail Eireann as a Constituent Assembly and pressed
upon the late Attorney General to argue that the
Constitution was itself an ordinary statute and subject
to an amendment by an ordinary statute. The late
Attorney General in open Court had unequivocally
declined to argue this point or submit any

contention founded upon it."

When the Labour leader, Deputy Johnson, then suggested
that the matter be clarified, perhaps by way of
constitutional amendment, the President continued by

saying that this was unnecessary as:

"| fear that that would be implying that there was

some foundation for the contention that it would be

not find it necessary to offer a concluded view on the question
of whether Cooney had been correctly decided.



possible to amend the Constitution by legislation not

expressly directed to that purpose."38

Another variant of this problem arose in Attorney General

v. McBride39 where the issue was whether section 3 of
the Public Safety Act 1927 constituted a valid amendment
of the Constitution. Unlike the earlier legislation at issue in
Cooney, the 1927 Act purported expressly to amend the
Constitution, albeit in an wunusual fashion. This section

provided that:

38 7 Dail Debates, Col. 2022-3 (June 7, 1924). The President's
references to the late Court of Appeal and the late Attorney
General are to the fact that the new courts had just been
established and the first Attorney General, Hugh Kennedy, had
just been nominated as Chief Justice. [t was, indeed, a nice
question as to whether the Court of Appeal had jurisdiction to
interpret the Constitution or to rule on the validity of Acts of the
Oireachtas. Article 73 provided that until new courts were
established in the |Irish Free State, the existing courts should
continue and should “continue to exercise the same jurisdiction
as heretofore.” Of course, immediately prior to the date of the
coming into force of the new Constitution in December 1922 the
"old” courts enjoyed no jurisdiction to pronounce on the
interpretation of that Constitution, still less to declare laws to be
invalid for constitutional inconsistency. On the other hand, during
the transitional period between 1922-1924 the “"old" courts had
frequently examined the constitutionality of legislation and had
given (apparently) authoritative interpretations of the Constitution
without protest: see, e.g., R. (OBrien) v. Military Governor, North
Dublin Union [1924] 1 IR 32. This argument has parallels in respect
of the jurisdiction of the "old" Supreme Court carried over by
Article 58 of the 1937 Constitution to exercise the special
jurisdiction to examine the constitutionality of Bill as provided for
by Article 26 of the Constitution pending the formal establishment
of the "new" courts by the Courts (Establishment and Constitution)
Act 1961: see Kelly at pp. 1178-1179 and Sullivan v. Robinson
[1954] IR 207 and Eamonn Andrews Productions Ltd. v. Gaiety
Theatre Ltd. [1973] IR 295.

39 11928] IR 451.



“Every provision of this Act which is in contravention
of any provision of the Constitution shall, to the
extent of such contravention, operate and have effect
as an amendment for so long only as this Act

continues in force such provision of the Constitution.”

The 1927 Act was enacted in the immediate aftermath of
the assassination of the Minister for Justice, Kevin
O'Higgins T.D., on July 10 of that year. Much of this Act
anticipated later provisions of the Offences against the
State Act 1939 and Part Ill and Part IV allowed for the
establishment of special courts consisting of officers of the
Defence Forces and invested with swingeing powers. Parts
Il and IV were patently at variance with the original terms
of the Constitution, as Article 70 provided in relevant part
that:

"No person shall be tried save in due course of law
and extraordinary courts shall not be established, save
only such Military Tribunals as may be authorised by
law for dealing with military offences against military

law."”

Despite the highly charged atmosphere which prevailed in
the Dail at the time, several Deputies raised the question
of whether the unorthodox - if convenient - nature of
section 3 represented a valid form of constitutional

amendment. Captain Redmond protested that while he had
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no difficulties with the merits of the Bill, he did object to

this method of amendment:

"We have in this State, fortunately or unfortunately, a
written Constitution and if it is proposed to
introduce and pass Bills with a section such as this -
shall | call it a portmanteau section - then certainly
our Constitution, for what it has been worth, will
stand for very little in the future. My view is that,
as we have a written Constitution, the only proper
way to amend that Constitution is by express and

specific legislation, showing in every detail how the

Constitution is to be amended."40

In this Deputy Johnson supported him:

"If this section is passed in its present form it
certainly weakens the claim that was made that the
Constitution is, in fact, a superior document and that
all legislation which was passed within the period of
eight years as in subsequent years would be invalid if
contravening the Constitution...l strongly urge that we
should not introduce into the Bill a section of this
kind which makes it - if perchance anything in this
Bill is a contravention of the Constitution - an
amendment of the Constitution, although we have no

intention or may have no intention of amending the

40 20 Dail Debates 1147 (July 29, 1927).
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Constitution. We do not know whether this amends
the Constitution. If it does, then the Constitution is

amended. That, surely, is no way to treat the

Constitution."41
To this the President rather lamely replied:

"This amendment to the Constitution must be read in
the light of the first section. The necessary
amendment which this Bill makes to the Constitution
is not in the nature of an ordinary amendment to
the Constitution. This Bill has a limited life, it is
necessary for the circumstances of the time. It is
clear on the face of the Bill and in the section that
the Constitution is amended by reason of the

measure and | do not think that the section «calls for

any explanation other than that."42

In McBride, the defendant had been arrested on suspicion

of having being engaged in the murder of Kevin
O'Higgins.43 Following his arrest the Gardai applied to the
District Court for an order pursuant to section 16 of the

1927 Act detaining his for seven days on the ground that

41 Ibid., 1150.
42 |pid., 1153. Section 1(2) of the 1927 Act - referred to by the
President - provided that it should continue in force “for five

years from the passing thereof and shall then expire.”

43 The defendant was, in fact, Sean McBride, then a leading
member of the |IRA, but later a T.D. between  1948-1957 and
Minister for Foreign Affairs, 1948-1951.



this was necessary and desirable for the proper
investigation of the offence. This application was refused

by District Judge Little on two grounds:

i. That section 16 constituted an alteration or amendment
of the rights of the citizen guaranteed by Article 6 of the
Constitution and, as the formalities of the Constitution as
to amendment thereof had not been complied with, the

enactment was null and void.

ii. That the 1927 Act did not operate retrospectively in
respect of any offence committed prior to the passing of
the Act.

While Hanna J. ultimately quashed the District Judge's
decision not to grant the detention order, he was clearly
troubled by the first issue, namely, whether the 1927 Act
had operated as a valid amendment of the Constitution.
Hanna J. first accepted that the 1927 Act would have
been unconstitutional were it not for the amending

provision:

"It is not disputed that section 16 is an alteration or
amendment of Article 6 of the Constitution. If the
amendment has not been carried out according to the
legal formula, it is an infringement of the
Constitution. The effect of this new provision is, in
substance, that, on the mere suspicion of an officer

of the Garda Siochana, a person may find himself



arrested, and, as a result, detained for several days,
without charge or trial, without being able to make
any defence, and without the grounds of suspicion
being revealed to him Further, without trial, or
provision for making a defence, where an Executive
Minister is satisfied that there is ground for suspicion,
an order from the Executive Minister may detain him
for a further period of two months, not to exceed in
all a period of three months from arrest. To legally
curtail in any way the inviolable right of personal

liberty given by the Constitution, the terms of the

Constitution must be complied with."44

Counsel for the Attorney argued that section 3 complied
with the provisions of Article 50 and was, therefore, a
valid amendment of the Constitution. Hanna J. accepted,
but with considerable reluctance, that such a provision

could constitute a valid amendment:

“This clause purports to be a discharge of the
obligation thrown upon the Oireachtas by Article 50.
The question arises: is it a sufficient compliance in
law with Article 50 to insert in an Act of Parliament
in vague and general terms, a clause such as this a
drag-net - without specifying either any Article, or
part of the Article, of the Constitution that is to be

amended or whether in fact any amendment is made?

44 11928] IR 451,455.
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The Constitution is a sacred charter, not to be
lightly, vaguely or equivocally tampered with. But this
s. 3 leaves the subjects of the State, who have rights
under the Constitution and rights to exercise against
amendments of the Constitution, in the dark as to
what is really altered in the Constitution, instead of
enlightening them as to any change in their status.
An ‘omnibus’ amendment of this kind is contrary to
the spirit of Article 50, if not to the letter. The
rights of the people should not be obscured by the
facile pen of the parliamentary draftsman. The matter
has not been fully argued before me; but, having
regard to the wording of Article 50, that the
amendment can be made by way of ‘ordinary
legislation’, | feel compelled, but with great hesitation,
to come to the conclusion that section 3 comes
within that term; but it is a precedent which should
not be followed. The question as to whether a
temporary amendment of the Constitution for a
period of five years can be made has not been

argued.

The result of this part of my judgment is that the
contention that the Public Safety Act, so far as it

amends Art. 6, is null and void, has not been

sustained."45

45 [1928] IR 451, 456. Cf. the comments of OBrian, op.cit., 147
who, while recognising the exceptional circumstances apparently
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Hanna J. concluded that he felt compelled - "but with
great hesitation” - having regard to the wording of Article
50 "to come to the conclusion that this s.3 comes within
that term” but "it is a precedent that should not be
followed.” As we shall see, this judicial advice was not

subsequently heeded.

The other decision around this time in which the implicit

amendment doctrine was canvassed was Lynham v. Butler

(No.2).46 Here the plaintiff challenged the constitutionality
of sections 2 and 4 of the Land Act 1923 on the ground

that it conferred judicial powers on the Land Commission.

While all members of the Supreme Court4/ rejected the
constitutional arguments on the merits, FitzGibbon J.
clearly signaled his acceptance of the "implicit amendment”

argument:

"It appears to me that even upon the assumption
that they are repugnant to the Constitution, it is at

least arguable that they are valid as amendments of

necessitating a measure of this kind, nonetheless deplored this
method of constitutional amendment:

"This undefined Amendment of the Constitution made it almost
impossible for any body, other than a Court of Law, to say
with any certainty how many provisions of the Public Safety
Act, 1927 contravened the Constitution, and consequently
where the Constitution was to be considered as amended. A
vague and general amendment such as this undoubtedly tends
to lower the Constitution in the eyes of the nation.”

46 [1933] IR 74.
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the Constitution 'by way of ordinary legislation’ within
the meaning of Article 50. | am not prepared to
accept without further argument the view that the
Constitution cannot be amended unless the Statute
containing the amendment is expressly described as
'‘An Act to amend Article -- of the Constitution’ and
in my opinion it may well be that, upon the principle
leges posteriores priores abrogrant, any enactment of
the Constitution, clearly inconsistent with the
Constitution, passed within the period during which
amendment of the Constitution is permitted, should
be construed as an amendment pro tanto, especially
where, as in the present case, there is a direct
reference  to the material provisions of the
Constitution, and it cannot be suggested that the

Oireachtas has legislated with regard to them by

inadvertence."48

Here, at least, the principle of implied repeal is confined
to rational parameters where the Oireachtas has at least
considered the question of possible constitutional
inconsistency. However, even FitzGibbon J.'s tentative
formulation of the doctrine still did not meet the
fundamental objection to the doctrine, namely, that the
1922 Constitution was no simple statute, but was clearly
designed to be a higher law against which ordinary

legislation was required to be measured.

47 Kennedy C.J., FitzGibbon and Johnston JJ.
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The Constitution (Amendment No. 10) Act 1928

In June 1928 the Oireachtas considered the Constitution
(Amendment No. 10) Bill 1928. The object of this Bill was
to remove the referendum and initiative provisions of
Articles 47 and 48 of the Constitution and also to effect
some minor changes in Article 50 itself. But before
considering the implications of these changes, it s
necessary to say something first about the Referendum and
the Initiative. These provisions appear to have inspired by
the post-War Constitutions on continental Europe and were

designed to foster "an active association of the people

with law-making”49 and to provide a fvaluable safeguard”50

for minorities.

Prior to the enactment of the Constitution (No. 10) Act, a
referendum might be held in any of three possible
circumstances. First, Article 47 permitted a referendum to
be held in respect of a Bill other than a Money Bill or a
Bill declared to be necessary for the immediate
preservation of public peace, health or safety if demanded
by either three-fifths of Seanad Eireann or by a petition
signed by not less than one twentieth of the voters on
the electoral roll. Secondly, Article 50 required a

referendum to be held in respect of a Bill to amend the

48 [1933] IR 74, 112.
49 Kohn, op.cit., 238.
50 O’sullivan, op. cit., 229.
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Constitution once the eight year period had expired. Finally,
Article 50 permitted - but, of course, did not require - a
referendum in respect of a Bill to amend the Constitution

which took place within the original eight years.

The Initiative was a continental device which the 1922

Constitution Committee had evidently borrowed from the

Swiss model.21 Article 48 provided that in relevant part
that:

“The Oireachtas may provide for the Initiation by the
people of proposals for laws or constitutional
amendments. Should the Oireachtas fail to make such
provision within two years, it shall on the petition of
not less than seventy-five thousand voters on the
register, of whom not more than fifteen thousand
shall be voters in any one constituency, either make

such provisions or submit the question to the people

51 Kohn, op.cit., commented (at 242) that the Initiative proposals
“went further than those of almost any of its Continental models
in enabling an extra-parliamentary system of legislation to be set
up.” Kohn was not enamoured of the Initiative, describing it (at
244) as:

“subversive of the authority of Parliament, destroyed the
coherence of representative government, and substituted
crude voting under the influence of demagogic agitation for
the deliberative methods of an elected Assembly.”

O’Sullivan, op.cit., likewise observed (at 229) that "no tears need
have been shed over the disappearance of the Initiative” which is
a "constitutional device quite unsuited to Ireland in its present
stage of political development.”
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for decision in accordance with the ordinary

regulations governing the Referendum.”

As it happens, the Oireachtas never regulated the
procedure governing the procedure for the presentation of
a petition for an initiative. However, on May 3, 1928 Fianna
Fail sought leave of the Dail to present a petition for an

Initiative to amend the Constitution in order to abolish the

Oath.92  Following a protracted debated3, the Dail
adjourned a consideration of the petition, but further
discussion of this was forestalled by the decision of the

Government to introduce Constitution (Amendment No. 10)

Act 1928.94 The effect of this measure was to delete
Articles 47 and 48 and to effect (what seemed) a minor
amendment to Article 50. In short, the initiative was
abolished and the referendum retained only in respect of

Bills to amend the Constitution. However, the change made

52 23 Dail Debates at Cols. 806-807.

53 23 Dail Debates at Cols. 1498-1531 (May 16, 1928); 1898-1929
(May 23, 1928); 2519-2547 (June 1, 1928).

54 QOver the fervent protests of the opposition, the Dail passed
the appropriate resolution wunder Article 47 that the immediate
passage of the Bill was necessary for the “preservation of the
public peace, health or safety”: see 24 Dail Debates at Cols. 1758-
1851 (June 28, 1928). This meant that the Government thereby
avoided the possibility of the a referendum being demanded under
Article 47 itself by either a resolution of three-fifths of the
Senate or by a petition signed by one twentieth of the voters.
The resolution that the immediate passage of the Bill was
necessary for public peace and order was simply a colourable
device to circumvent the possibility of a referendum under Article
47 and it would have been interesting to see how the courts
would have reacted to a challenge to the validity of the
Constitution (Amendment No. 10) Act 1928 had the opposition
sought to challenge the measure on this ground.
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to Article 50 meant that the referendum was no longer
optional during the transitional period: henceforth, during
the transitional period a Bill to amend the Constitution
took effect once it was passed by both Houses and duly
sighed into law. This latter change seemed a minor one as
at the time of the enactment of the 1928 Act, the eight
year transitional period had only eighteen months to run.

Nevertheless, as O’Sullivan observed:

“The whole situation was transformed, however, by
the action of the same Government in the following

year (1929), when a Bill was passed extending the

eight years’ period to sixteen years.”23

In the Dail Debate on the Constitution (Amendment No. 10)
Bill, the Government made it clear that they considered
that Article 50 was too restrictive. As the Minister for
Finance (Mr. E. Blythe TD) explained:

“[Deputy de Valera argued] that changes were now
being made and that in a year or ina couple of years
the provision enabling the Constitution to be amended
by ordinary legislation would lapse and that the main
procedure laid down in Article 50 would become
operative, and that because of the rigidness of that

procedure it would become impossible for a party

55 O’Sullivan, op.cit., 230.



which had a definite majority support in the country

to amend the Constitution.

We do not believe that the procedure for amending
the Constitution should be so rigid as that. We believe
that the period during which the Constitution can be
amended by ordinary legislation ought to be extended
and that, perhaps, even after whatever some extended
period might be fixed, some new procedure other than
that laid down in the Constitution should be devised,
some procedure that would make it easier to amend
the Constitution that it would be in the main
provision of Article 50 came into operation....We do not
want a rigid Constitution which cannot be amended,
though we think there are arguments in favour of
having a procedure for amending the Constitution
which makes it somewhat more difficult or at any rate

requires greater space of time to elapse than the

enactment of ordinary legislation.”%6

The Minister was followed by the President of the
Executive Council (W.T. Cosgrave TD) who gave the
following guarantee in response to Mr. De Valera:

“l unquestionably give the guarantee that it is our
intention within a two-year period to extend or amend

at any rate that Article of the Constitution which will

56 24 Dail Debates at Cols. 884-5 (June 20, 1928).



not make it necessary for a majority Referendum to

take place in order to effect an amendment of the

Constitution.”37

It seems a fair inference that the very rigidity of Article 50
with its weighted majority was possibly the principal reason
why both the Government and Opposition were anxious not

toc allow the original deadline of December 1930 to

expire.28

Constitution (Amendment No. 16) Act 1929

At all events, the Government duly honoured its
commitment and on March 13, 1929 the Dail debated the
second stage of the Constitution (Amendment No. 16) Bil
1928. The object of this Bill was to extend the eight year
transitional period for a further eight years from December
1930 until December 1938. While the debate in the Dail

was perfunctory, the Bill subsequently passed all stages in

57 Ibid., 896.

58 (f. the comments of the Minister for Industry and Commerce
(Deputy McGilligan) in the Seanad on the Amendment No. 10 Bill
(10 Seanad Debates at 839)(July 4, 1928):

“People here should not consider that they are in the
position of the Americans with regard to their Constitution.
We have not a Constitution in its final form, and they should
not imagine that the mould of the Constitution is the final
shape of the Constitution...We intend to allow a longer period
in which amendments to the Constitution can be made by
ordinary legislation. People have not had full time to consider
the final form of the Constitution, and to experience what
are the good points in the Constitution and what are the evil
points.”

(94
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the Seanad without debate. It seems extraordinary that a
Bill with such radical implications should pass through the
Oireachtas virtually without comment. Introducing the Bill,

the President of the Executive Council said:

"The object of this Bill is to lengthen the time within
which amendments of the Constitution may be

effected by means of legislation. | hope people will

not be shocked by the introduction of it."9

Replying on behalf of the opposition, Mr. de Valera T.D.

commented that:

"As it is an extension of time and we hope to see it
availed of to make changes which will see the

Constitution as one which will be more satisfactory to

the Irish people, we will not object to it."60

59 28 Dail Debates at Col. 1315. The draft speech prepared for
President Cosgrave - which for some reason he never delivered in
the Dail - also contained the following passage (S. 4469/16):

“When the Constitution was drafted it was realised that it
was by no means a perfect instrument and that a reasonable
period of time should be allowed within which its provisions
could be altered by ordinary legislation. This was done by
means of Article 50 and experience since that date has
shown the wisdom of this provision.”

It is somewhat curious that there does not appear to be anything
further about the background to this legislation in the archival
material.

60 |pid., Col. 1317. This may be contrasted with Mr. de Valera’s
subsequent unwillingness to extend the time period specified in
Article 51 of the 1937 Constitution for transitional amendments
from three years to eight years: see 68 Dail Debates at Cols. 287-
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The only other Deputy to contribute to the debate, Mr.

T.J. OCarroll T.D.61, made comments which were later to

prove prophetic:

“In agreeing with the Second Reading of this Bill, |
only want to say that if the Government or
Governments who will be in power for the next eight
years are as prolific in amendments as the
Government which has been here for the last seven

years, there will not be much of the original

Constitution left at the end of the eight years."62

9 (June 10, 1937). The difference was, of course, that - so far as
Mr. de Valera was concerned - the new Constitution was
inherently more likely to be satisfactory to the Irish people.

61 Parliamentary leader of the Labour Party in the Dail 1927-1932
following Tom Johnson's loss of his Dail seat in the second 1927
general election.

62 |pid.  Writing shortly before this Bill was actually introduced in
the Dail - and before any radical changes had been made to the
Constitution by means of ordinary legislation - OBrian had
commented (op.cit., 130) that:

"The foresight of the Constituent Assembly in making it
possible for the Oireachtas to amend the Constitution during
the first eight years, by way of ordinary legislation, has on
the whole been justified.”

He went on to warn, however, of the dangers which this flexible
power of amendment actually posed:

"This power of the Oireachtas was intended to be and is
purely transitory. Nevertheless, it might have been wider if
the Constituent Assembly had copied, in this respect, the
precedent of the American Constitution makers and inserted
a provision that the Fiftieth Article could not itself be
amended within the eight years. This would have removed,
still further, the possibility of the Oireachtas abusing the
powers given to it by that Article, by extending that power
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The Bill later passed all stages in the Dailé3 and Senate64

without any other debate or comment of any kind.
Article 2A

On October 14, 1931 the President of the Executive Council
introduced the Constitution (Amendment No. 17) Bill into
the Dail. Following bitter parliamentary exchanges, the Bill
was signed into law. This Amendment effected the most
radical amendments of the Constitution to date, since it
introduced a new Article 2A. This, in reality, was little
more than a variation of a radical Public Safety Act which
was incorporated into the Constitution. Section 2 of the

new Article 2A provided that:

"Article 3 and every subsequent Article of this
Constitution shall be read and construed subject to
the provisions of this Article and, in the case of

inconsistency between this Article and the said Article

indefinitely as it now can do, thereby making the Irish
Constitution a Flexible Constitution.”

63 |pid. at Col. 1825.

64 10 Seanad Debates at 46 (Second Stage); 225 (Committee); 456
(Report) and 531 (Report Stage)(April 10, 1929). Introducing the Bill,
in one single sentence President Cosgrave explained that it was a
Bill to extend the 8 year period for a further 8 vyears. Not one
other word was uttered by a Senator during the entirety of the
Bill’s passage through the Upper House.
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3 or any subsequent Article, this Article shall

prevail."63

This device used with Article 2A was similar to that
employed with the Public Safety Act 1927, save that at
least the former provision had been given - however
artificially - constitutional status. They were both, however,
open to the objection that the  provisions of the
Constitution were effectively contingent on the making of
executive orders bringing these amendments or quasi-
amendments into force. This was illustrated in the case of
Article 2A, since it was brought into force; later suspended

and subsequently brought into force once again.

65 In contemporary times the Supreme Court has re-emphasised
the radical impacts effected by Article 2A. In The State
(McCarthy) v. Lennon [1936] IR 485 a majority of the Supreme
Court held that Article 2A had abrogated the applicant's common
law rights against self-incrimination. In In re National Irish  Bank
Ltd. [1999] 1 ILRM 321 the Court held that the situation had
been significantly altered following the enactment of the
Constitution which prohibited the admission in a criminal trial of a
confession extracted under statutory compulsion. Barrington J.
stressed (at 349-350) the difficulties which the former Supreme Court
had encountered in McCarthy:

"At the time of the enactment of the 17th Amendment to
the Constitution of the Irish Free State the Oireachtas was
in a position to amend the Constitution without reference to
the people. The Oireachtas was, for the time being, in the
position of a sovereign Parliament. Article 2A was to prevail
over subsequent provisions of the Constitution in the event
of an inconsistency between it and them. There was no
point therefore in appealing to such inconsistency between
it and them. The Judges were virtually in the same position
as Judges under the British Constitution. It was simply a
question of working out what Parliament meant from what
Parliament said.”
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The validity of Constitution (Amendment No. 16) Act 1929

was ultimately challenged in the great case of The State

(Ryan) v. Lennon6, which will be examined at somewhat
greater length in the next chapter. A few months before
the decision in Ryan’s case, Hanna J. had also given some

consideration to this question in his judgment in The

State (O’Duffy) v. Bennett67. This case concerned the
jurisdiction of the Constitution (Special Powers) Tribunal to
try Eoin O’Duffy (the former Garda Commissioners) in
respect of various offences, including sedition and

membership of an wunlawful organisation. Although the

Divisional Court largely found for O’Duffy®8 Hanna J. did

observe that:

“..an express power to amend the Constitution of the
Saorstat is contained in Article 50 of the Constitution
which has been already, itself, amended by the
Constitution (Amendment No. 16) Act 1929 extending
the time for amending the Constitution by ordinary
legislation from eight years to sixteen years; and there
have been many amendments of the Constitution.
Accordingly, it was within the power of the Legislature

to pass the Act and insert in the Constitution the

66 [1935] IR 170.
67 [1935] IR 70.

68 This case will also be considered in some detail in the next
chapter.
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Article we are considering. It is put definitively and

unequivocally into the Constitution.”69

At all events, this issue was fully examined in Ryan’s case.
In this case four prisoners challenged the legality of their
detention and sought orders of prohibition restraining the
Constitution (Special Powers) Tribunal from proceeding to
try them in respect of a variety of offences, including
attempting to shoot with intent to murder and unlawful

possession of firearms, which applications were first
dismissed by a unanimous Divisional High Court’0 and,

subsequently, by a majority of the Supreme Court.”! |t
~vas conceded on behalf of the Attorney General that the
_onstitution (Amendment No. 17) Act 1931 was inconsistent
~vith the Constitution as originally enacted. The Attorney
could scarcely have done otherwise, for as Sullivan P.
stated:

‘It authorises the exercise of judicial power by
persons who are not judges appointed in the manner
provided by the Constitution, contrary to Article 64,
and it sanctions the trial of a person on a criminal
charge without a jury, contrary to Article 72, in cases
not coming within the exceptions mentioned in that
Article. It follows that if the Act is valid it must be

9 [1935] IR 70, 95.
’0 Sullivan P., Meredith and O'Byrne JJ.
"1 FitzGibbon and Murnaghan JJ., Kennedy C.J. dissenting.
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so as an ‘amendment’ of the Constitution authorised

by Article 50."72

As this question in turn depended on whether Article 50
itself had been validly amended by  Constitution
(Amendment No. 16) Act 1929, Sullivan P. then went to
consider whether this amendment was itself valid. Having
stated that a constitutional statute such as this should

receive a liberal interpretation, the President continued:

" cannot accept the view that the word ‘amendment’
when used in reference to an Act of Parliament, is,
as Mr. Costello suggested, limited in its meaning to
the removal of faults, corrections in matters of detail
but not of substance. | think the ordinary and natural
meaning of the word when so used includes
alterations of any kind. It will not, | think, be
disputed that where the word 'amend occurs in the
title of a statute....its usual if not invariable meaning
is ‘alter’ in the widest sense of the word and | think
that we have on the face of the Constitution itself

an indication that the word ‘amend’ is used in that

sense."’3

Sullivan P. then gave examples of other provisions of the

Constitution - such as Article 38 and Article 73 - in which

72 |pid., 175-176. FitzGibbon J. made comments to similar effect:
[1935] IR at 220.

73 Ibid., 177-178.

60



the power to amend was used in this sense. He then

continued:

"l am, therefore, of opinion that Article 50 conferred
upon the Oireachtas the power to amend and later
the Constitution by way of ordinary legislation passed
within a period of eight years from the date on
which the Constitution itself came into operation, and
that, in the absence of any indication in the statute
of an intention to the contrary, the power so
conferred is unrestricted, and authorises the alteration

of any Article of the Constitution, including Article 50

itself."74

Weredith J. rejected the applicant's argument, largely
decause he conceived that their argument was entirely

‘eliant on an extra-constitutional principle:

“It could not be contested that the change of eight
to sixteen years was in the nature of an amendment,
but it was urged that it was not competent for the
Oireachtas itself to enlarge the authority delegated or
entrusted to it by the people. That argument asserts
a legal principle, adopted in the form of a principle
of constitutional law, which looks outside the four
corners of the Constitution itself, and, accordingly, this

Court has no authority to pay regard to it in

'4 Ibid., 178.
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exercising its jurisdiction under Article 65. The power
of amendment conferred by Article 50 is, in terms,
general. Power to amend Article 50 itself could have
been expressly excepted, but it was not. This Court
cannot then declare an amendment of Article 50 itself

to be invalid on a principle extraneous to the

Constitution."/5

The other member of the Divisional High Court - OByrne J.
- had been himself a member of the Constitution's drafting
committee, but he did not agree that Article 50 should

bear the restrictive interpretation contended for:

‘It will be noted that the Article as enacted
contemplates all amendments to the Constitution
within the terms of the Scheduled Treaty and does
not exclude Article 50 itself. It is not wunusual in
Constitutions to exclude from amendments the
amending power or to provide that it may only be
altered in some special way. This was not done in
the case of our Constitution, and, accordingly, | am of
opinion that the power of amendment extends to
Article 50 in the same way and to the same extent as

it extends to every other Article of the Constitution.”

5 Ibid., 179. Meredith J. subsequently admitted that even
‘inviolable provisions” of the Constitution - such as the position of
the judiciary - could be amended in this way, but such was "the
devastating effect of Article 50."



On appeal, however, the Supreme Court was divided on
this question. It may be convenient to turn first to the
reasoning of the majority judges, FitzGibbon and Murnaghan
85

FitzGibbon J. first rejected the argument that the power
to amend the  Constitution should  confined to
circumstances where the amendment  effected an
“improvement” of the Constitution. If this construction
were correct, then the validity of an amendment would
depend wupon the decision of the High Court that it

effected such an improvement, so that:

"...the Judges and not the Oireachtas would be made
the authority to decide upon the advisability of any
particular amendment of the Constitution, and this

would involve a direct contravention of the principles

[of the separation of powers],"76

The judge then turned to consider the wider question of
whether the power to amend the Constitution included the
power to amend Article 50 itself. While he observed that
"however undesirable it may appear to some” that the
Oireachtas should have the power to extend the period
during which the Constitution might be amended by

ordinary legislation, nevertheless "if this be the true

76 |bid., 223.



construction of Article 50, this Court is bound to give

effect to that construction."7/

The judge continued by noting that whereas both the
Constituent Act and Article 50 contained restrictions on
the power of amendment - they both precluded
amendments which were in conflict with the terms of the
Treaty - the expressio unius principle came into play,
suggesting that no further restrictions on the power to

amend were thereby intended:

“It is conceded that there is no express prohibition
against amendment of Article 50 to be found in the
Constitution. It is not unusual to find that
Constitutions or Constituents Acts impose such
restrictions upon the legislative bodies set up by
them, and the omission of any such restriction in
regard to amendments of Article 50 is at least a
negative argument that Dail Eireann as a Constituent
Assembly did not intend to impose any such
restriction upon the Oireachtas. This negative
argument is supported by the fact that both the
Constituent Act and Article 50 itself do contain an
express restriction upon the powers of the Oireachtas
to amend the Constitution, and it is a legitimate
inference  that, when certain restrictions were

expressly imposed, it was not intended that certain

77 Ibid., 224.
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other undefined restrictions should be imposed by

implication."78

~itzGibbon J. then emphasised the fact that it was Dail
“ireann sitting as a Constituent Assembly which had
created the Oireachtas and had limited its powers in

darticular ways:

“Therefore the supreme legislative authority, speaking
as the mouthpiece of the people, expressly denied to
the Oireachtas the power of enacting any legislation,
by way of amendment of the Constitution or
otherwise, which might be ‘in any respect repugnant
to any of the provisions of the Scheduled Treaty' and
it reiterated this prohibition in Article 50, which
empowered the Oireachtas to make ‘amendments of
this Constitution with the terms of the Scheduled
Treaty.’

It is further observed that this power to make
amendments is limited to ‘amendments of this
Constitution' , and that the Constituent Assembly did
not confer upon the Oireachtas any power to amend
the Constituent Act itself.

These express limitations, imposed by the mouthpiece

of the people upon the legislative powers of the

’8 Ibid..
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Oireachtas which it set up, support the view that the
Oireachtas was intended to have full power of
legislation and amendment outside the prohibited
area, and as there was no prohibition against
amendment of Article 50, | am of opinion that
Amendment No. 10 in 1928, and Amendment No. 16 in

1929, were within the powers conferred upon the

Oireachtas by the Constituent Act."79

FitzGibbon J. concluded by noting that the Constitutions
of other jurisdictions often contained express restrictions

upon the power of the Legislature to amend the

amendment power itself80 so that it followed that:

"Our Constituent Assembly could in like manner have
exempted Article 50 from the amending powers
conferred upon the Oireachtas, but it did not do so,
and in my opinion the Court has no jurisdiction to

read either into the Constituent Act or into Article

79 Ibid., 226-227. Emphasis in the original. FitzGibbon J. added that
an amendment of Article 50 by the deletion of the words "within
the terms of the Scheduled Treaty” would be "totally ineffective",
as effect was given to those words by the Constituent Act itself,
"which the Oireachtas has no power to amend.”

80 He instanced section 152 of the South Africa Act 1909 which
provided that no "repeal or alteration of the provisions contained
in this section...shall, be valid" unless the Bill embodying such an
amendment to the amending power itself shall have been passed in
a particular way or by a specified majority. Article V of the US
Constitution also contained certain restrictions on the power of
amendment of certain clauses of Article | prior to 1808.
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50 a proviso excepting it, and it alone, from these

powers."81
Murnaghan J. spoke in similar terms and concluded that:

"....the terms in which Article 50 is framed does
authorise the amendment made and there is not in
the Article any express limitation which excludes
Article 50 itself from the power of amendment. |
cannot, therefore, find any ground upon which the
suggested limitation can be properly based. It must
also be remembered that in this country the
Referendum was an untried political experiment and it
cannot be assumed that the Referendum should be
capable of alteration or removal. | feel bound by the
words of Article 50, which allows amendment of the

Constitution as a whole, of which Article 50 is

declared to be a part."82

While this line of argument was “simple in its logic and

devastating in its implications”83 and while the sympathy

81 [1935] IR 170, 227.

82 |pid., 244. It may be noted that in Moore v. Attorney General
for the Irish Free State [1935] IR 472,481 (decided in June 1935,
some six months after Ryan) Viscount Sankey L.C., delivering the
advice of the Privy Council, accepted that counsel for the
petitioners had correctly conceded that “Amendment No. 16 was
regular and that the validity of these subsequent amendments
could not be attacked on the ground that they had not been
submitted to the people by referendum.”

83 O’Connell, “Guardians of the Constitution: Unconstitutional
Constitutional Norms” (1999) 4 Journal of Civil Liberties 48, 58.
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of most modern commentators is with the dissenting
judgment of Kennedy C.J., it is nonetheless difficult
dogmatically to assert that the majority were wrong on

this point.
The dismantling of the 1922 Constitution

Ryan's case gave the imprimatur to a development which
was already gathering speed, namely, the wholescale
dismantling of the 1922 Constitution by ordinary legislation.
Had this decision been otherwise, every amendment after
December 1930 would have had to have been by way of
referendum. We can only conjecture how the electorate

would have responded to referenda on such topics as
Article 2A and the abolition of the oath84, the appeal to
the Privy Council83, the Senate86, the Governor General
and all references to the Crown in the Constitution87. In
this respect, it must be recalled that Article 50 of the

1922 Constitution required for a valid amendment of the

Constitution either a majority of the voters on the

84 Constitution (Removal of Oath) Act 1933.
85 Constitution (Amendment)(No.22) Act 1933.

86 Constitution (Amendment)(No. 24) Act 1936. For the background
to the abolition of the Seanad, see O’Sullivan, The Irish Free State
and its Senate (London, 1940) at 446-469. O’Sullivan argued (at 468)
that the real reason for the abolition of the Senate was that Mr.
de Valera "knew it would reject his quasi-republican Constitution
for which he had no mandate from the people.”

87 Constitution (Amendment) (No. 27) Act 1936. For the background
to this legislation, see Sexton, Ireland and the Crown 1922-1936: The
Governor-Generalship of the Irish Free State (Dublin, 1992) at 163-
170.
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register88 or two-thirds of the votes recorded. These
conditions are far more stringent than apply in the case of
referenda on constitutional amendments under the present
Constitution, where Article 47.1 simply requires a majority
of the voters who actually voted Indeed, the stringency of
this requirement can be gauged by the fact that if this
rule were to have been continued after 1937, quite a
number of amendments would have fallen, including the
divorce amendment and the referenda on the Single
European Act and the Maastricht and Amsterdam Treaties,

not to speak of the enactment of the Constitution

itself.89  While the Government would have probably
secured a majority of the voting electorate had referenda
on all of the above topics taken place, whether any given
referendum would have satisfied the more stringent
requirements of Article 50 must be open to  doubt.
Undoubtedly, had the result in Ryan's case gone the other
way, it would have had huge implications for the
constitutional changes of the 1930s which were otherwise
facilitated by the fact that the Constitution could be so

easily changed.%0

88 This makes the percentage required to carry the Bill contingent
on the actual turn-out. Thus, for example, in a 70% turnout, the
majority for the Bill would need to approach 72% in order to
constitute a majority of the voters on the register.

89 See O'Sullivan, The Irish Free State and its Senate (London,
1940) at 502-3.

90 ¢f. the comments of Donaldson, Some Comparative Aspects of
Irish Law (Duke, 1957) at 146-7 in respect of the aftermath of
Ryan's case:
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Which, then, of these differing judicial views was correct?
In the first place, the Court of Appeal in Cooney was
clearly wrong to hold that the Constitution could be
implicitly amended by ordinary legislation during the eight
year period. It is true that the Constitution of the Irish
Free State was enacted by means of ordinary legislation by
Dail Eireann sitting as a constituent assembly, but it was
not an ordinary piece of legislation. Quite apart from the
provisions entrenched by the Treaty, the whole tenor of
the Constitution presupposed that it would have a higher
legal status than that of ordinary legislation. If it were
otherwise, Article 65 would not have expressly empowered
the High Court with the power of judicial review of
legislation. The entire fallacy underlying the judicial
reasoning in this case was that it invested the
Constitution with the same status as that of ordinary
legislation. Moreover, had the December 1930 deadline
remained unchanged, one would have had the curious
situation inasmuch as constitutional amendments could only
take effect by means of referendum, yet the repeal after
that date by subsequent ordinary legislation of an Act
which had impliedly amended the Constitution during the

initial eight year period would have had the effect of

"One can only speculate on what would have happened if
the original eight-year period had not been extended, for it
is possible that the constitutional amendments of the 1930s
would not have been accomplished so easily if the
referendum procedure had been applied to them.”
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restoring the Constitution to its original position, i.e., the
Constitution would thus have been amended without the
necessity for a referendum. The unacceptability of such a
conclusion merely highlights the absurdities inherent in the

implicit amendment doctrine.

It is, perhaps, somewhat less easy to say that McBride
was wrongly decided. Although this elliptical method of
amendment was clearly at variance with the spirit of
Article 50, it is more difficult to contend that the
Oireachtas should not have been in a position to say that
where there was a conflict between the Constitution and
ordinary statute law, the latter should prevail, even if this
meant that the Constitution was pro tanto amended.
However, it would clearly have been open to Hanna J. to
hold that Article 50 clearly did not sanction amendments
which were uncertain in their scope. In addition, it also
seems clear that Article 50 did not sanction amendments

which were purely temporary in duration.

On the other hand, the Supreme Court was probably
correct in its conclusion in Ryan that, subject to the
entrenched provisions safeguarded by the Treaty, the
Oireachtas had a full power of amendment of the
Constitution by ordinary legislation during the initial eight
year period. It followed that, as Article 50 did not fall
within these entrenched provisions, it itself could also be
amended. It is also worth recalling that Ryan's case

involved express amendments to the Constitution: there
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was no question here of any amendments by implication. It
is certainly true that - as both Kennedy C.J. and
FitzGibbon J. were to observe - the power of amendment
contained in Article 50 was employed in a manner not
foreseen by the drafters, but that is not in itself a reason
for holding that the Oireachtas did not have the power to
amend this provision by ordinary legislation prior to the

expiration of the original eight year period.

At all events, the drafters of the 1937 Constitution clearly
learnt from this experience. While the 1937 Constitution
allowed for amendments by way of ordinary legislation
during a transitional period, the drafters were careful to
include safeguards not found in the 1922 Constitution.

First, the transitional period was much shorter - 3 vyears

from the date the first President entered office91 - and
even then the President was entitled to require, following
consultation with  the Council of State, that the
amendment be submitted to referendum if he were of
opinion that the proposal was "“of such a character and
importance that the will of the people thereon ought to
be ascertained by Referendum before its enactment into

law."”

Secondly, the combined effect of Articles 46.3 and Article

46.4 was to rule out all forms of implicit amendments and

91 Article 51.1. The first President (Dr. Douglas Hyde) entered
office on 25 June 1938 and so the transitory period expired on
June 25, 1941.



to prevent a repetition of cases such as Cooney and
McBride:

"3. Every such Bill shall be expressed to be '‘An Act

to amend the Constitution.’

4. A Bill containing a proposal or proposals for the
amendment of the Constitution shall not contain any

other proposal.”

Had Article 50 of the 1922 Constitution contained a
provision similar to that contained in Article 46.3, the
Court of Appeal could not have reasoned as it did in
Cooney. Likewise, had Article 50 contained the safeguard
found in Article 46.4, the Public Safety Act 1927 could not
have purported to amend the Constitution indirectly by
means of legislation containing other substantive proposals
which were not in themselves directly intended to effect
amendments to the Constitution. In short, Article 46.3
precludes the enactment of the type of drag-net

amendment clause contained in s.3 of the 1927 Act.

Thirdly, the entire tenor of the present Constitution is to
exclude contingent or temporary amendments. If the
Constitution is amended, that amendment is permanent
unless and until it is subsequently repealed or varied in

another referendum.
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Finally, Article 51.1 contained the type of crucial type of
safeguard which Article 50 lacked and which, as we have
seen, ultimately led to the demise of the 1922

Constitution. It provided that:

"Notwithstanding  anything contained in Article 46
hereof, any of the provisions of this Constitution,
exceptions the provisions of the said Article 46 and
this Article may, subject as hereafter provided, be
amended by the Constitution, whether by way of
variation, addition or repeal, within a period of three

years after the date on which the first President shall

have entered upon his office."92

Thus, Article 51.1 prevented any further extensions of
time beyond the original three year period, since unlike
Article 50 of the 1922 Constitution, it precluded the

92 The drafters had at all stages been conscious of this point.
In the very first complete draft of the new Constitution (submitted
by John Hearne on 22 October 1935)(UCD P 1029), the (draft)
Article 50 had provided:

"The Oireachtas may amend any Articles of this Constitution
with the exception of the Articles relating to fundamental
rights...and this Article by way of ordinary legislation
expressed to be an amendment of the Constitution.

The Articles relating to fundamental rights....and this Article
shall not be amended by the Oireachtas unless and until the
Bill containing the proposed amendment or amendments of
any such Article, after it has been passed by Dail Eireann
and before being presented to the President for his assent,
shall have been submitted to a Referendum of the people
and either the votes of a majority of the voters on the
register or two thirds of the votes recorded shall have been
cast in favour of such amendment or amendments.
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amendment of the amendment provisions themselves by
means of ordinary legislation. After June 25, 1941, the
Constitution became a rigid one and could only be
amended by means of a referendum. |If there was any
single provision which contributed to the success of the
present Constitution, it was this. The relative rigidity of
the Constitution thus gave it stability and permanence,
thus enabling it to take root within the political and legal
system - an opportunity which was denied to the
Constitution of the Irish Free State. Although there were

two relatively minor amendments enacted during the

transitional period93, some thirty five years would elapse
before the next amendment (and the first to be enacted
by means of a referendum) - Third Amendment of the
Constitution Act 1972 - was enacted. The fact that such a
long period of time would elapse during which there was
no constitutional change whatever is in its own way a
tribute to the stability of the political and legal system

which the Constitution had itself created.

93 The First Amendment of the Constitution Act 1939 (enacted in
September 1939) extended the meaning of “time of war” for the
purposes of the emergency provisions of Article 28.3.3 and the
Second Amendment of the Constitution Act 1941 (discussed at
length in Chapter 7) effected a series of miscellaneous
amendments, including the provision for the “one judgment rule”,
the immutability of decisions given pursuant to the Article 26
reference procedure and a series of changes to habeas corpus
procedure.
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CHAPTER 3:
THE SUPREME COURT AND THE BLUESHIRTS,
1933-1936

Introduction

As we have just seen, the decision of the Supreme Court

in The State (Ryan) v. Lennon! ultimately led to the
entire downfall of the Irish Free State Constitution and
paved the way for the enactment of the present
Constitution. However, it is worth pausing here to examine
that decision - the first major constitutional law decision
of the Supreme Court - in some depth. The decision not
only raises a host of novel and difficult issues - including
the validity of two separate constitutional amendments,
whether any provisions of the Constitution of the Irish
Free State had been placed beyond the amending power of
the Oireachtas, the role of natural law and the response of
the courts to extreme legal measures, and the nature of
the sovereignty of the Irish Free State - but it is also
notable for two judgments - from Kennedy C.J. and
FitzGibbon J. - of extraordinary virtuosity and power. The
practical dimensions of this case could not have been more

important:

1 [1935] IR 170. For contemporary comment, see Hood Philips,
“Ryan’s Case” (1936) 52 LQR 241; Jennings, "“The Statute of
Westminster and Privy Council Appeals” (1936) 52 LQR 173 and
Anon. "The Amendment of the Saorstat Constitution” (1935) 69 ILTSJ
Aok
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“..the bill of rights provisions of the Constitution, the
document to which Kennedy had contributed so
notably, were to be virtually swept away by the
Supreme Court itself three vyears later in The State
(Ryan) v. Lennon. Kennedy was an isolated dissentient
as FitzGibbon and Murnaghan in judgments redolent
of  Austinian  posivitism  proclaimed the  courts
powerless in the face of executive and legislative

intent on enacting draconian ‘law and order’

measures. 2

Ryan’s case was also a great favourite of the late
Professor John Kelly who, in his own inimitable fashion,
used to describe this case as a "desert island” case, so
that if one were the proverbial castaway forced to choose
a limited selection of «cases to read for intellectual
stimulation and enjoyment, this certainly would be one of

them.

To understand the complex constitutional background to
this case, it is important to draw attention to some of the
key provisions of the Constitution of the Irish Free State.
Article 70 of the 1922 Constitution had originally provided

in relevant part that:

2 Keane, "The Voice of the Gael: Chief Justice Kennedy and the
Emergence of the New lIrish Court System 1921-1936” (1996) 31 Irish
Jurist 205, 223.
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“..extraordinary tribunals shall not be established, save
only such Military Tribunals as may be authorised by
law for dealing with military offences against military

”

law.

Against the backdrop of Civil War of 1922-3 and the
continued disturbed conditions which prevailed thereafter,

this guarantee was not, unfortunately, a very realistic

one.3 Throughout the 1920s the Oireachtas found itself
forced to pass a variety of Public Safety legislation
providing either for a power of internment or, alternatively,
for trial by standing military tribunal. Despite the fact that
such swingeing legislation generally rested uneasily with the
solemn guarantees (ranging from Article 6 (personal liberty)
to Article 70) contained in that Constitution, as we have
seen, the constitutionality of such legislation was upheld in
a series of cases, chiefly on the remarkable ground that
during the initial eight year period following the entry into
force of the Constitution, any legislation enacted by the
Oireachtas which was found in conflict with the

Constitution had the effect, ipso facto, of amending that
Constitution, whether on a permanent4 or temporary

basis.2

3 As Dodd J. put it - speaking of the enactment of the
Constitution in 1922 - what “was supposed to herald an era of
settled government turned out to be the harbinger of unrest and
rebellion”: R. (O’Connell) v. Military Governor of Hare Park [1924] 2
IR 104, 115.

4 R. (Cooney) v. Clinton [1935] IR 245 (decided in 1924, but
belatedly reported).

5 Attorney General v. M’Bride [1928] IR 451.
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We have already seen how these developments came about
as a result of a last-minute alteration to the text of
Article 50 which allowed of amendments by ordinary
legislation during an initial eight year period from the date

the Constitution came into force, i.e., until December 6,

1930.6 As Chief Justice Kennedy (himself a member of that

Constitution’s drafting committee) was later to explain:

“It was originally intended, as appears by the draft,
that amendment of the Constitution should not be
possible without the consideration due to so important
a matter affecting the fundamental law and framework
of the State, and the draft provided that the process
of amendment should be such as to require full and
general consideration [sc. by means of referendum]. At
the last moment, however, it was agreed that a
provision be added to Article 50, allowing amendment
by way of ordinary legislation during a limited period
so that drafting or verbal amendments, not altogether
unlikely to appear necessary in a much debated text,
might be made without the more elaborate process
proper for the purpose of more important amendments.
This clause was, however, afterwards used for effecting

alterations of a radical and far-reaching character, some

6 This consisted of an addition of the following words at the very
end of Article 50:

"Any such amendment may be made within the said period of
eight years by way of ordinary legislation.”
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of them far removed in principle from the ideas and

ideals before the minds of the first authors of the

instrument.””/

The eight year clause - originally intended simply to cover
minor and technical amendments - ultimately proved to be

the means whereby the entire 1922 Constitution was

undone.8

Article 2A

7 Foreword to Kohn, The Constitution of the Irish Free State
(London, 1932) at xiii. Cf. his comments in dissent on this point
in The State (Ryan) v. Lennon [1935] IR 170, 216-219 and the
observations of Murnaghan J. (who was also a member of the
1922 drafting committee) by way of rejoinder (at 244):

‘I am ready to conjecture that when Article 50 was framed it
was not considered probable that any such use of the power
would be made as has been made, but the terms in which
Article 50 is framed does authorise the amendment made and
there is not in the Article any express limitation which
excludes Article 50 itself from the power of amendment.”

8 See generally 1 Dail Debates at 1748-9 (October 14, 1922). As
FitzGibbon J. later remarked in the Supreme Court in Ryan [1935]
IR 170, 234:

"The framers of our Constitution may have intended ‘to bind
man down from mischief by the chains of the Constitution’
but if they did, they defeated their object by handing him
the key of the padlock in Article 50."

As it happened, FitzGibbon J. had been a T.D. (representing Dublin
University) during the period 1922-1924 immediately before his
appointment directly to the Supreme Court and, thus, had been a
member of the Constituent Assembly which had approved the
amendments to Article 50.
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Faced with the growing threat of political conflict from

both the IRA and other groups?, by early Autumn of 1931
the then Cumann na Gael Government decided that stern
new legislative measures were necessary in advance of the
general election which was but a few months away.
Despite the grand promise of Article 73 that no
extraordinary courts would be created, the unfortunate

reality of political life almost a decade later was that the

9 For the nature of these threats, see O’Halpin, Defending Ireland:
The Irish State and its Enemies (Oxford, 1999) at 77-80; O’Sullivan,
The Irish Free State and its Senate (London, 1940) at 256-265. The
threats were certainly perceived as very real ones by the
Government and so, for example, the then Minister for Justice
(James Fitzgerald-Kenney TD) wrote in September 1931 to Chief
Justice Kennedy directing him not to arrange for a formal opening
of the re-constructed Four Courts lest an attempt be made to
blow up the building. The Minister explained (UCD, P4/1058 (3)-(4))
that:

“..the political situation in the country is far worse than the
public knows. The forces making for anarchy are stronger
than men dream of. | have endeavoured to wake the country
up; but | have been very careful to understate rather than
overstate my case. We are taking all possible precautions to
see that the Four Courts are not blown up or otherwise
destroyed some night. | believe that they will prove adequate.
But | would prefer that such an attempt would not be made
entailing as it would a potentiality of a huge destruction of
public property. A formal opening would be a direct incentive
to the making of an attempt to wreck the building and if
there be a formal opening an attempt of this nature will
inevitably be made.

We are confident that we are strong enough to defeat
lawlessness in this State. But we are going to have a terrible
winter. No advantage can be derived from shaking a red rag
in the face of a raging bull. These are considerations that |
dare say are quite new to you but | am sure that you will
appreciate them.”
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jury system had more or less broken down.10 Accordingly,
on October 14, 1931 the President of the Executive Council
introduced the Constitution (Amendment No. 17) Bill into
the Dail. This Bill was subsequently signed into law “in the

teeth of bitter and indignant criticism from Mr. de Valera

and his supporters.”11 This Amendment effected the most
radical amendments of the Constitution to date, since it
introduced a new Article 2A. This, in reality, was little
more than a variation of a radical Public Safety Act which
was incorporated into the Constitution. Section 2 of the

new Article 2A provided that:

“Article 3 and every subsequent Article of this
Constitution shall be read and construed subject to
the provisions of this Article and, in the case of

inconsistency between this Article and the said Article

See Hogan, "Hugh Kennedy, the Childers Habeas Corpus Application
and the Return to the Four Courts” in Costello ed., The Four
Courts: 200 Years (Dublin, 1996) 177, 214.

10 Halpin, op.cit., 79 observed that one effect of Article 2A was
that the "virtual immunity conferred on those engaged in acts of
defiance against the State by the failure of the jury system was
now gone.” O’Sullivan, op. cit., catalogued (at 255-261) a long list of
outrages associated with jury intimidation by the IRA and its
associates and then concluded that by 1931 “trial by jury had
broken down.” On the other hand, Regan, The Irish Counter-
Revolution 1921 - 1936 (Dublin, 1999) concludes (at 289, 290) that the
outrages in question “were not exceptional in the broader context
of the post-civil war Free State” and that the:

“hysteria and speed with which the [Article 2A] Bill was
introduced and processed through the Dail protected it from
protracted criticism from the opposition benches, which would
have exposed further the exaggerated picture of a disturbed
country Cosgrave and his Government painted.”
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3 or any subsequent Article, this Article shall

prevail.”12

This device was open to the objection that the provisions
of the Constitution were effectively contingent on the
making of executive orders bringing these amendments or
quasi-amendments into force. This was illustrated in the
case of Article 2A, since, as we shall see, it was brought
into force; later suspended and subsequently brought into
force once again. At all events, there was no doubt as to

the radical and draconian character of Article 2A: it
provided for a standing military court13 (from which there

was to be no appeall4) which was empowered to impose

11 Kelly, Fundamental Rights in Irish Law and Constitution (Dublin,
1967) at p. 272.

12 |n contemporary times the Supreme Court has re-emphasised
the radical character of Article 2A. In The State (McCarthy) v.
Lennon [1936] IR 485 (discussed below) a majority of the Supreme
Court held that Article 2A had abrogated the applicant's common
law rights against self-incrimination. In In re National Irish  Bank
Ltd. [1999] 1 ILRM 321 the Court held that the situation had
been significantly altered following the enactment of the present
Constitution, as Article 38.1 prohibited the admission in a criminal
trial of a confession extracted under statutory compulsion.

13 The then President of the Executive Council (W.T. Cosgrave TD)
informed the Dail in the course of the debate on Article 2A that
the two judges of the Supreme Court had intimated to him that
they would resign if they were required to preside over a non-
jury court: 40 Dail Debates at Col. 45 (October 14, 1931).

14 Article 2A did not, however, have the effect of preventing
judicial review of the Tribunal’s decision: see, e.g., The State
(O’Duffy) v. Bennett [1935] IR 70; The State (Hughes) v. Lennon
[1935] IR 128 (discussed below). In contrast to Article 2A, the
Offences against the State Act 1939, s.44 confers the same right
of appeal from conviction in the Special Criminal Court to the
Court of Criminal Appeal as a person convicted on indictment in
the Central Criminal Court.



any penalty (including the death penalty) in respect of any
offence, even if such a penalty was greater than that

provided by the ordinary law! In The State (O’Duffy) v.

Bennett!5 (which, as we have seen, was a prohibition
application decided a few months before Ryan’s case)
Hanna J. did not mince his words about the nature of
Article 2A:

“In considering the creation of this new Tribunal under
Article 2A, this Court must recognise that there are
times when the Legislature may legitimately clip the
wings of the individual freedom and liberty of thought
and action and when the civil population must, for the
general good, submit to strict discipline by having their
national character set aside even though no one can
see the ultimate benefits or evil to which it may
ultimately lead. The Constitution contemplated martial
law (Article 6) as known to the common law as
exercised in most countries, but martial law depends
on a state of war or armed rebellion as a matter of
fact so as to be capable of being tested by the
Courts of the land. But this Act goes beyond the
original Constitution inasmuch as no Court can question
whether as a matter of fact it is necessary or
expedient that this power should be put into force.
That decision lies in the hands of the Executive

Council of any Government that may be in power, and

15 [1935] IR 70.
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if improperly used it might possibly become, as was

said of the Star Chamber, a potent and odious auxiliary

of a tyrannous administration.”16

Having then described the amendment as creating “a kind

of intermittent martial law under the harmless name of a

constitutional amendment”, Hanna J. continued:

“As to trials by the Tribunal of offences which are
within their jurisdiction, there is no provision that
they are to be conducted according to law. This would
be impossible with a lay tribunal. There is no legal
member provided for the Court nor have they any legal
advice or Judge Advocate allocated to them by the
Article. Their decision, involving as it may, life, liberty
or property, is that of three (possibly two) laymen
without any knowledge of criminal or other law, and
no knowledge or experience of the laws of evidence
according to the common law. Are they any more than
three jurymen, doing their best to decide fairly
between the prosecution, which is always in the hands
of able and educated counsel, and on the other hand,
the accused, who are frequently uneducated and
undefended peasants? There is no provision for giving
the accused legal assistance. Now, any Judge of
experience and knowledge recognises the difficulty of

holding the balance in such cases. These provisions

16

Ibid., 86.
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blot out of the Constitution, with reference to the
offences in the Article, the rights as to legal tral
preserved by Article 70 of the Constitution, which
enacts that no one shall be tried save in due course
of law and that extraordinary courts shall not be
established and the jurisdiction of the military Tribunals
shall not be extended or exercised over the civil
population save in time of war, and also the provisions
of Article 72 that no person shall be tried on any
criminal charge without a jury. Those who have no
legal experience, or little experience, think that criminal
law, and the law of evidence as to criminal offences,
are simple and clear, whereas, in fact they are most
technical and difficult. The decisions of the Court of
Criminal Appeal on such subjects as accomplices,
corroboration, evidence of previous statements or
character, the admissibility of statements made to the
police, the doctrine of reasonable doubt, mens rea and
other technical matters shows how easily this small and
inexperienced lay Tribunal could go astray and pass a
conviction and sentence that would not stand the
slightest legal consideration.....Undoubtedly, this Tribunal
has great powers, especially in respect to sentence
within its jurisdiction - powers beyond those of any
constitutional Court in this State. For example, there is
no limit upon its sentence, either as to length of
imprisonment, or as to any of the cases in which it
could give sentence of death, and it could, in any

case, if it thought it expedient or necessary, deported
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or flog convicted persons or order the forfeiture or

destruction of their property.”17

At all events, the coming into operation of Article 2A
“succeeded in [its] immediate aim of curbing political
violence, providing a relatively peaceful climate in the

months leading up to the momentous general election of

February 1932.”18

As is well known, the results of that election produced a

Fianna Fail Government, albeit one dependent on Labour

support. Despite rumours of a threatened  Army coup19,
the handover of power was completely successful. The
new incoming de Valera administration was sensitive to
the concerns of the Treaty supporters and assuaged them
by, for example, appointing a former Cumann na Gael

supporter (and future Supreme Court judge), James

Geoghegan as Minister for Justice.20 However, de Valera

17 Ibid., 97-98.

18 Halpin, op.cit., 79.

19 O’Halpin, op.cit., 80-81; Regan, op.cit., 291-295; Manning, The
Blueshirts (Dublin, 1970) at 17-19.

20 As Manning, op.cit., noted (at 18-19):

“The only real surprise was the appointment of James
Geoghegan as Minister for Justice. All the other Cabinet
members had been founder members of the party, but
Geoghegan had been elected for the first time in 1930 and
previously been a Cumann na nGaedheal supporter. This point
was immediately noted by the IRA which disapproved
vehemently of his appointment. But de Valera, by appointing
to probably the most sensitive of all departments a man who
had not taken part in the Civi War and who had not been
involved in the controversies of the previous decade, could
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had won his electoral victory with tacit IRA support and

O’

Sullivan thus describes the immediate aftermath of the

election of the new Government:

“The Dail met on the 9" March [1932], the
composition of the Executive Council was approved,
and the Ministers received their appointment from the
Governor General. Immediately those formalities had
been concluded, the Minister for Justice [James
Geoghegan] and the Minister for Defence [Frank Aiken]
proceeded straight to Arbour Hill Barracks, where
Republicans who had been sentenced by the Military
Tribunal were imprisoned. The Minister for Defence
spent some time in the cell of Mr. George Gilmore,
who was serving a sentence of five vyears’ penal
servitude...All these prisoners were released on the
following day...On the 18" March the Government
issued an Order suspending the operation of Article 2A
of the Constitution. The effect of this was that the
Military Tribunal came to an end, and the Order lapsed

which had declared the Irish Republican Army to be an

unlawful organisation.”21

21

immediately demonstrate that his government was not about
to embark on a series of reprisals and vendettas.”

O’Sullivan, op.cit., 295. The order in question was the

Constitution (Suspension of Article 2A) Order 1932. As Kelly,
Fundamental Rights, op.cit., observed (at 272) this Order:

“did not, of course, repeal the Constitution (Amendment No.
17) Act and it may be surmised that Mr. de Valera did not
wish to deprive himself altogether of so powerful a weapon.”

88



Subsequently Fianna Fail had a resounding success at the
snap January 1933 General Election where it obtained an
overall majority and it could now govern without Labour

support.

The political mood of the country was, however,
increasingly bitter. The Army Comrades Association had
been formed in the wake of the 1932 General Election. It
was originally an unobtrusive organisation designed to
promote the welfare of ex-Army officers, but under new
leadership and re-organisation in late 1932 and 1933 its
objectives changed. During the snap 1933 General Election

it sought to protect the pro-Treaty supporters from

attack by IRA supporters22 and to organise by wearing
the distinctive blueshirt. It underwent another re-
organisation in June 1933, when the mercurial General

O’Duffy, the former Garda Commissioner, took over the

organisation and re-named it the National Guard.23 When
O’Duffy planned a major march towards the gardens of

Leinster House in August 1933, the Government decided to

22 Manning, op.cit., 48-53.

23 Manning, op.cit., 73-76. Following the amalgamation of Cumann na
Gael and the Centre Party in September 1933, it was announced
that the National Guard was to be re-formed as an organisation
within the Fine Gael Party and that its name would be changed
to the Young Ireland Association: Manning, op. cit., 94. For the
circumstances in which the Young Ireland Association changed its
name to the League of Youth following a banning order in
December 1933, see below.
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re-activate Article 2A and promptly banned the march.24
While the Blueshirt threat finally fizzled out in subsequent
two to three vyears, the Fianna Fail Government was also
finally forced to take action against the IRA. By late 1933

members of the IRA were appearing before the Military
Tribunal23 and it suffered the ultimate indignity of being

suppressed under Article 2A in  June 1936.26 The fact that
Article 2A had been opposed by Fianna Fail in opposition
but (following a period of suspension) employed by them
on their return to power gave rise to the following bitterly
sarcastic comments of FitzGibbon J. in The State (Ryan) v.

Lennon when he described Article 2A as:

“..an enactment which appears to have received the
almost unanimous support of the Oireachtas for we
have been told that those of our legislators by whom
it was opposed most vehemently as unconstitutional
and oppressive, when it was first introduced, have
since completely changed their opinions, and now
accord it their unqualified approval. It is true that
even a unanimous vote of the Legislature does not
decide the validity of a law, but it is some evidence

that none of those whose duty it is to make the

24 Manning, op.cit., 85-88; Halpin, op.cit., 117.

25 According to statistics supplied by the Mr. de Valera in the
Dail, 513 persons were convicted by the Military Tribunal during
the period from September 1, 1933 to February 5, 1935, of which
357 were Blueshirts and 138 were members of the IRA: 54 Dail
Debates at Col. 1759 (February 13, 1935).

26 Halpin, op.cit., 124-126.
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laws see anything in it which they regard as
exceptionally iniquitous, or as derogating from the

standard of civilisation which they deem adequate for

Saorstat Eireann.”27

But before examining the decision in Ryan in some detail,
it is worth pausing to consider the series of important
High Court and Supreme Court decisions concerning Article

2A leading up to that decision.

The O’Duffy habeas corpus application

In the first of these, Re O’Duffy?8, was decided at the
height of the Blueshirt crisis. General O’Duffy had been

arrested, along with two others, as he sought to address

a major Blueshirt rally in Westport.29 In the High Court
O’Byrne J. directed the release of the applicants under the
habeas corpus provisions of Article 6 of the Irish Free

State Constitution. Saying that Article 2A had simply

27 [1935] IR 170, 235.
28 [1934] IR 550.

29 The meeting was formally one of the first public meetings of
the League of Youth, as the Blueshirts were now formally
described. The Young Ireland Association (as it had been known
since September 1933) had just been banned under Article 2A on
December 8, 1933. Fine Gael then dissolved the Young Ireland
Association and re-constituted it as the League of Youth. In order
to forestall a possible new banning order, it immediately then
commenced High Court proceedings seeking a declaration that the
League of Youth was a lawful organisation. The Attorney General
then applied to have the proceedings struck out on the ground
that they were vexatious and frivolous, but Johnson J. refused to
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enlarged the grounds upon which an applicant might be
arrested, but that there was no other inconsistency
between Article 2A and Article 6, O’Byrne J. concluded
that:

“General O’Duffy was arrested because he was
proceedings or attempting to proceed into Westport or
because he was attempting to speak while wearing a
blue shirt. That is the only reasonable inference to be
drawn from the facts as | find them and | cannot give
any real weight to the averment in the affidavit of
Superintendent Murray that at the time he first saw
General O’Duffy and these other men that he
suspected them of some unlawful association, and that
when he subsequently arrested them - about three-
quarters of an hour afterwards - he did so by reason
of that suspicion. | am not prepared to accept that,
and | do not accept it as a true explanation or as an

accurate statement of fact.

So far as Sullivan30 is concerned, | am of opinion that

there is no evidence before me as to how, why, by

do so, holding that the action raised major constitutional issues:
see Blythe v. Attorney General [1934] IR 266.

ee

30 Captain John L. O’Sullivan was “one of the best known
blueshirts in Cork” and had been an unsuccessful candidate at the
1933 General Election. He was subsequently sentenced by the
Constitution (Special Powers) Tribunal to five years’ imprisonment
for his part in the burning down of the house of P.S. Murphy, a
Fianna Fail T.D. It was, however, widely believed that he had
attempted to prevent the arson attack, but that out of loyalty to
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whom, in what circumstances, or for what reason, he
was arrested, and so far as his case is concerned it
appears to me that the respondents have completely
failed to make any case for the legality of his arrest.
So far as O’Duffy is concerned, | am also satisfied that
his detention is illegal, first, because | am not satisfied
that he was arrested for any offence mentioned in
section 13 of the Article, and secondly, because the
provisions of sub-section 3 of the same section were
not complied with. In all the circumstances, | am of
opinion that the detention of these two men is illegal

and that relief by way of habeas corpus ought to be

granted.”31

While this was a major reverse for the Government, much

worse was to come in the new year.

On January 1, 1934 O’Byrne J. granted a conditional order
of prohibition directed to the Tribunal requiring it to show
cause on the issue as to whether it had jurisdiction to

hear certain charges against O’Duffy which it was proposing

to hear on the following day.32 On the following day, the

President of the Tribunal announced, following an

his colleagues he failed to tell the full story at his trial: see
Manning, op.cit., 181.
31 [1935] IR 550, 570.
32 0’Duffy had been served with the new summonses two days
after his release on habeas corpus. He was charged with five

counts: two related to membership of the Young Ireland
Association (under its various names); two alleged incitement to
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application in that behalf by counsel for the Attorney
General, that it was adjourning the hearing of the charges
to avoid a clash between the civil and the military courts.
He claimed, however, that the Tribunal had full jurisdiction
under Article 2A to try O’Duffy on all charges and that the

Tribunal was not an inferior court or tribunal to which

prohibition would lie.33

Following a lengthy hearing in late January, the Divisional
High Court gave judgment in late March 1934. All three
members of the Court (Sullivan P., Hanna and O’Byrne JJ.)
were agreed that the Tribunal was an inferior body to
which prohibition would lie and, while all were further
agreed that the Tribunal lacked jurisdiction in respect of
the attempted murder and sedition charges, a majority
(Sullivan P. and O’Byrne J.) decided that the Tribunal had

jurisdiction to try O’Duffy in respect of the two unlawful

membership charges.34

While all three members of the Court expressed their
distaste for the Tribunal in their judgments, on the all
important issue of whether judicial review would lie

O’Byrne J. said:

murder Mr. de Valera and the other account alleged seditious
libel.

33 The Irish Independent, January 3, 1934.

34 Hanna J. dissented on this point: he felt that the Tribunal had
no jurisdiction whatever in respect of any of the charges.
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“..the jurisdiction of the Tribunal as a Court or
Tribunal for the trial of criminal or quasi-criminal
offences is confined to the matters set out in the
Appendix to the Article. It is only necessary to refer
to that Appendix for the purpose of seeing how
strictly limited that jurisdiction is. | am, accordingly, of

opinion that the Tribunal is an inferior Court for the

purposes of prohibition.”35

While O’Byrne J. acknowledged that “within the limits of
its jurisdiction, the Tribunal has extensive and possibly
unprecedented powers”, he rejected the argument
advanced by the Attorney General that the very existence
of such powers indicated that the Tribunal was not an

inferior court:

“In  my opinion this argument is based upon a
misconception of the meaning of that term. That the
jurisdiction of the Tribunal is limited, and strictly
limited, cannot be questioned or denied and that it is,
accordingly, subject to prohibition seems to me to be
established by the clearest authority. The extensive
and drastic nature of the powers of the Tribunal
within the limits of its jurisdiction, so far from being
an argument in favour of the proposition that the
Tribunal is subject to prohibition, seems to me the

clearest reason why this Court should restrict it to the

3511935] IR 70, 117-118.
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clear limits of its jurisdiction and thereby prevent it

from using such powers in cases not committed to it

by the Oireachtas.”36

The Court also rejected the argument that the “ouster

clause” contained in section 6(5) of Article 2A prevented

the

High Court from granting prohibition. This provided

that:

But

“No appeal shall lie from any order, conviction,
sentence or other act of the Tribunal, and the
Tribunal shall not be restrained or interfered with in
the execution of its jurisdiction or powers under this
Article by any Court not shall any proceedings before

the Tribunal be removed by certiorari to any Court.”

Sullivan P. observed that:

“The restraint or interference with the Tribunal
contemplated and prohibited by the sub-section is
restraint or interference with the Tribunal ‘in the
execution of its jurisdiction or powers under this
Article’ and the sub-section can manifestly have no
application to a case like the present where a

prohibition is sought on the ground that the Tribunal

36 Ipid., 118.
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is entertaining proceedings which are not within its

jurisdiction or powers under the Article.”37

The Court then went on to find for O’Duffy on the major
issue, namely, whether the Tribunal had jurisdiction in
respect of the non-scheduled offences, attempted murder
and seditious libel. These offences were not scheduled to
Article 2A. Accordingly, for the Tribunal to have had
jurisdiction, it was necessary by virtue of clause 7 to that
schedule for an Executive Minister to have certified that
“to the best of his belief the act constituting such
offence was done with the object of impairing or impeding
the machinery of government or the administration of
justice.” Under the then prevailing Rules of Court - Order
84, rr. 249 and 250 of the Rules of the Supreme Court,
1905 - a respondent could show cause in two ways. If the
respondent wished to rely on a new fact not disclosed in
the applicant’s affidavit, he was required by Rule 249 to
show cause by filing an affidavit. Rule 250 provided that
the respondent could otherwise show cause by filing a
notice of motion asking that the conditional order be
discharged, but in those circumstances he undertook the
burden of “satisfying the Court that on the facts stated in

the prosecutor’s affidavit the conditional order should be

discharged.”38

37 Ibid., 78.
38 Ibid., 74, per Sullivan P.
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In O’Duffy the respondents elected to show cause by
notice of motion under Rule 250, but that motion also
sought to tender the certificate of the Minister showing
jurisdiction for the purposes of Article 2A in respect of
the non-scheduled offences. A majority of the Court,
however, would not allow the respondents to prove

jurisdiction in this way, even though the certificate was

actually produced in Court.39 In the words of Sullivan P.:

“In the present case the Attorney General has elected
to show cause by serving a notice of motion and filing
an affidavit of service. Having done so, he is not
entitled to rely on any matter of fact which is not
stated in Eoin O‘Duffy’s affidavit. The notice of motion
in so far as it purports to rely on any such matter of
fact is irregular and inoperative to bring such matter
to the notice of the Court and so much of the said
notice as refers to such matters should be struck

out.”40

As there was no certificate properly in evidence before
the Court, it followed that the Tribunal lacked jurisdiction
in respect of those charges. In any event, it was clear

that even if the Court could have looked at the certificate

39 See [1935] IR at 112, per Hanna J. Hanna J. was unwilling to
adopt the views of Sullivan P. and O’Byrne J. on this procedural
point “as it was a matter of extreme technicality.” In the event
Hanna J. did consider the Minister’s certificate as tendered and
held it to be bad on its face as duplicitous and uncertain: see
[1935] IR at 112-115.
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irregularly tendered for this purpose, the summonses in
respect of these offences would have been quashed on
certiorari as being bad on their face, since they did not
show on their face that the “Tribunal has any jurisdiction

to entertain the third, fourth or fifth charges set forth in

the summonses.”41 The second O’Duffy case represented
“the most serious reverse of all”, but it was, in fact, “a

vitally important legal decision which safeguarded the

individual from the possible tyranny of the executive.”42 |n

the event, O’Duffy does not appear ever to have been

tried by the Constitution (Special Powers) Tribunal.43
The State (Hughes) v. Lennon

O’Duffy was quickly followed by the decision of another
Divisional High Court in The State (Hughes) v. Lennon.44

Captain Hughes was a “prominent Dublin Blueshirt”45 who
had been sentenced on June 1, 1934 to two vyears’

imprisonment by the Constitution (Special Powers) Tribunal

40 |pid., 74.

41 |pid., 85, per Sullivan P. See the judgment of O’Byrne J. to
like effect, [1935] IR at 126-127.

42 O’Sullivan, The Irish Free State and its Senate (London, 1940) at
339.

43 This may possibly because he appealed against so much of the
majority decision which had ruled in favour of the Tribunal on the
membership charges. The appeal was not proceeded with and was
eventually struck out on the same day that the Supreme Court
gave judgment in The State (Ryan) v. Lennon : see [1935] IR at
127.

44 11935] IR 128.
45 Manning, op.cit., 130.
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in respect of four offences, three of which were non-

scheduled.46 Although the trial of Hughes had commenced
in mid-May 1934 (i.e., some two months after the decision
in O’Duffy), it does not seem that much had been learnt
from that experience. The order of the Tribunal reciting
that Hughes had been convicted of the charges did not
recite the fact the requisite certificates had been given in
respect of the non-scheduled offences, but instead simply
stated that Hughes had been adjudged "guilty of all the

offences charged.”

The Divisional Court (Sullivan P., Meredith and Hanna JJ.),
applying the principles enunciated in O’Duffy, concluded
that the conviction orders in respect of the three non-
scheduled offences were bad as they did not show
jurisdiction on their face. As the Tribunal had simply
pronounced the applicant guilty in respect of all four
charges, the conviction was not severable “and that the

absence of jurisdiction to convict on the 1%, 2" and 3™

charges vitiates the entire conviction and sentence.”47 Nor

did the ouster clause of Article 2A protect the Tribunal

46 The gist of the alleged offences appeared to be that Captain
Hughes had agreed to pay one Garda McNamara money in return
for certain confidential information. The first three counts alleged
offences under the Prevention of Corruption Act 1906 and the
Official Secrets Acts 1911-1920. The final count alleged offences
under the Treasonable Offences Act 1925. Only the latter offence
was a scheduled offence for the purposes of Article 2A.

47 [1935] IR 128, 147, per Sullivan P.
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from orders of certiorari where its own convictions were

bad on their face48, so that in the words of Meredith J.:

“In the net result | am of opinion that this Court has
a useful, a salutary, control, at the door of the
entrance to, and the door of exit from, the
proceedings of the Tribunal, but not such a control as

would hamper the Tribunal in the discharge of its very

difficult and responsible duties.”49

The decision in Hughes represented the most serious
reverse of all, since many of the Tribunal’s convictions
related to non-scheduled as well as scheduled offences and
in the light of this decision such convictions were now
liable to be set aside on certiorari . The Divisional Court’s
decision was given on July 20 (the day after an identically
composed Divisional High Court had reserved judgment

after four days of oral argument in The State (Ryan) v.

48 Meredith J. said (at 152) that he could find nothing in Article
2A that:

“would justify the rejection of the application in the present
case of the long line of authorities that decide that the
insertion of a no-certiorari clause in an Act establishing an
inferior Court does not prevent a conviction which is bad on
its face being quashed on certiorari and that the conviction
is bad on its face if it does not show jurisdiction. The
Legislature must be taken to have inserted the no-certiorari
clause with full recognition of how such clauses are,
according to settled authority construed in the case of
statutes establishing inferior Courts and, as this Tribunal has
been held to be an inferior Court, the Legislature must be
taken to have known that it was an inferior Court.”

49 [1935] IR 128, 153.
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Lennon). It quickly became clear that the decision in
Hughes had implications for all prisoners then in custody on
foot of conviction orders made by the Constitution (Special
Powers) Tribunal, as some four days later the Government

was obliged to release the 37 (mainly IRA) prisoners then

in custody pursuant to such orders.20

The State (Ryan) v. Lennon

The validity of both Constitution (Amendment No. 16) Act
1929 and Constitution (Amendment No. 17) Act 1931 were
the key issues in The State (Ryan) v. Lennon. In this case
the four applicants had been arrested on April 22, 1934 and

were charged with the attempted murder of a rate

collector and other serious public order offences.2! They
were detained in custody pending their trial before the
Constitutional (Special Powers) Tribunal. Their trial began on
May 31, 1934 where the applicants pleaded not guilty. The
trial was adjourned tc June 12, 1934 to enable the
applicants to prepare their defence, but on June 11, 1934
counsel for the applicants applied to O’Byrne J. for
conditional orders of habeas corpus challenging the
legality of their detention and sought orders of prohibition
restraining the Constitution (Special Powers) Tribunal from

proceeding to try them in respect of these offences.

50 The Irish Times, July 25, 1934.
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Their applications were heard in late July by the same
Divisional High Court (Sullivan P., Meredith and O’Byrne JJ.)
which had just heard the  Hughes case and which

immediately thereafter was to hear argument in The State

(Quinlan) v. Kavanagh 92 The judgments of the Divisional
High Court in Ryan dismissing the applications were delivered
on July 25. The applicants then applied to the Supreme
Court to hear the appeal in vacation. As the Attorney
General vigorously opposed any grant of bail pending the
appeal, the Court agreed to do so. The appeal in Ryan
was heard on August 7, 8,9, 10,14 and 17 and the appeal
in Quinlan was heard on August 14, 15 and 17. The
applicants in Quinlan were released on habeas corpus at the
conclusion of the appeal. The appeal in Ryan was

subsequently dismissed by a majority of the Supreme Court

on December 19, 193493 and judgments stating reasons in

Quinlan were delivered on the same day.

The offences with which the applicants in Ryan were
charged had their origins in the Economic War. When Mr.
de Valera’s Government defaulted on the payment of the

Land Annuities to the British Government, retaliatory tariffs

51 The Irish Times, April 24, 1934.

52 This Divisional High Court was certainly kept busy during the
month of July 1934. The Court heard the Hughes application on
July 4,5,6,,9, 10, 11 and 12 and judgments were delivered on
July 20. It heard the Ryan application on July 16, 17,18 and 19
and judgments were delivered on July 25. It finally heard the
application in Quinlan on July 23 with judgment delivered on July
25.

53 FitzGibbon and Murnaghan JJ., Kennedy C.J. dissenting.



on cattle and other Irish exports were then imposed by
the British. This led to a slump in cattle prices which
disproportionately affected the larger farmer interests in
the south and midlands. These farmers were generally Fine
Gael supporters and their sons were often Blueshirt
activists. The larger farmers reacted adversely to the
farming crisis with many of them refusing to pay

agricultural rates, a tactic which was actively encouraged

by the Blueshirts.%4

To counter these tactics, large forces of police were
drafted in:

“to protect the bailiffs who were seizing cattle and
goods from the farms of those who refused to pay. In
many cases local farmers co-operated to frustrate the
bailiffs by having stock and goods removed to a
neighbouring farm or hidden away from the arrival of a
bailiff. In other instances, roads and railways lines were
blocked and telegraph wires cut, either to prevent the
bailiff and his force getting to the farms or to prevent
the goods from being removed from the area.
Sometimes also, local farmers and Blueshirts would form
a human barrier in an attempt to prevent the
seizures. These activities led to numerous clashes and

further difficulties arose when the bailiffs attempted to

54 Manning, op.,cit., 130-134. It may be noted that the applicants
in the last of the Blueshirt cases, The State (McCarthy) v. Lennon
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dispose of the seized goods in order to raise the

amount owing for the rates.”23

This was the backdrop to the offences with which Ryan
and three applicants were charged. Three horses were
seized from farmers, (including Jack Harty, the third named
applicant) for non-payment of rates and were put up for
sale at an auction by Superintendent Muldoon in Thurles
on April 12, 1934. There were about “three hundred

farmers present, many of them wearing blueshirts”, as well

as "about thirty Gardai and twelve detectives.”6 As the

third horse was led in:

“...a continuous din was kept up and the owner Jack
Harty, Ballyvoneen, stated that the bridle was his and
proceeded it to take it off the horse. Two Guards
rushed towards the animal, but Harty succeeded in
pulling the bridle away. At this stage, a portion of the
crowd approached the rate collector, James Kinnane,
who was struck several blows. Mr. Kinnane drew a
revolver and immediately caught hold of him and put
the revolver back in his pocket. There were cries of

‘We’ll see this is your last seizure.’

[1936] IR 485, had been charged before the Tribunal with cutting
telegraph wires.

55 Manning, op.cit., 131.
56 The Irish Press, April 12, 1934.
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The crowd afterwards marched to the main street
where they were addressed by Colonel Jerry Ryan. It
was announced that a victimisation fund was being
opened. Three other horses were produced on which

the farmers mounted. They then rode through the

main town followed by a cheering crowd.”57

Following a subsequent armed attack on Kinnane’s house,
Colonel Ryan38 was then arrested by  Superintendent

Muldoon on April 22 and charged before a special court on

April 24.99 A similar fate befell the other three applicants
and, as we have seen, their cases made their way to the

Tribunal.

57 |bid. On other occasions, these farm seizures and auctions
gave rise to serious violence, as happened in Marsh’s Yard in Cork
in August 1934 when Special Branch officers fired on unarmed
Blueshirt protesters, killing one Michael Lynch as he was trying to
hide from the fusillade of bullets. This gave rise to Hanna J.’s
celebrated judgment in Lynch v. Fitzgerald (No.2) [1938] IR 382.

58 Ryan (1891-1960) had been a senior figure in the mid-Tipperary
Brigade of the IRA during the War of Independence and took the
Treaty side during the Civil War. In 1934 he was then a member
of the Fine Gael National Executive (see Manning, op. cit., 130). He
had previously been a member of the IRA Organisation, a pro-
treaty secret republican organisation within the Defence Force and
had played a minor role in the Army Mutiny in March 1924 (see
Regan, op.cit., 185) after which he resigned his commission. Having
failed to get elected in the 1933 general election, Ryan went on
to be a Fine Gael Deputy for Tipperary North Riding from 1937-
1944 and a Senator from 1948-1954. As shrewd an observer as
Nicholas Mansergh described Ryan "as a soap box orator of some
merit”, having heard him speak on a Fine Gael platform in Thurles
with W.T. Cosgrave T.D. on June 28, 1937 a few days before the
1937 general election and the plebiscite on the new Constitution:
see “Some Diary Entries” in Mansergh ed., Nationalism and
Independence and Selected Irish Papers (Cork University Press, 1996)
at 127.

59 The Irish Times, April 25, 1934,



The validity of Constitution (Amendment No. 17) Act 1931

As we have already seen®0, in the High Court it was
conceded on behalf of the Attorney General that the

Constitution (Amendment No. 17) Act 1931 was inconsistent

with the Constitution as originally enacted.®1 It followed
that if this Act was valid, it could only be so as an
amendment to the Constitution which was authorised by
Article 50. As this question in turn depended on whether
Article 50 itself had been validly amended by Constitution
(Amendment No. 16) Act 1929, the Divisional High Court
then went to consider whether this amendment was itself
valid. Again, the manner in which Sullivan P. and Meredith
and O’Byrne JJ. rejected the arguments that the power
to amend in Article 50 should be confined in some way or

that Article 50 should itself fall outside the amendment

power has already been noted.62

60 Chapter 2, page 59, supra.

61 See the comments of Sullivan P., [1935] IR 170, 175-176. In the
Supreme Court FitzGibbon J. made comments to similar effect:
[1935] IR at 220.

62 [1935] IR 170, 177-178 (Sullivan P.); 179 (Meredith J.); 181
(O’Byrne J.). Meredith J. subsequently admitted that even “inviolable
provisions” of the Constitution - such as the position of the
judiciary - could be amended in this way, but such was “the
devastating effect of Article 50." See Chapter 2, pages 60-63
supra.
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From this judgment the applicants appealed to the Supreme

Court which dismissed the appeals by a majority.63 These
judgments are, however, notable for the range of issues
which they traverse. The first key issue facing the Court
on appeal, however, was whether the Oireachtas had an
unlimited power of amendment of the Constitution during
the transitory period. The Court was divided on this
question and it may be convenient to turn first to the
reasoning of the majority judges, FitzGibbon and Murnaghan
I

While the majority judgments have already been extensively

analysed in the previous chapter from the standpoint of

Article 5064, Ryan’s case also raised issues of enormous
importance, including the fundamental character of the 1922
Constitution, the nature of the sovereignty of the Irish
Free State and whether the fundamental rights guarantees
contained therein were, in fact, immune from radical
change. Accordingly, it is necessary to re-trace our steps

briefly before analysing these new issues.

63 One measure of the importance of the case is that the
applicants were represented by no less than seven counsel, while
the respondents (led in person by Attorney General Maguire) had
six counsel. The legal teams thus included a future Chief Justice
(Conor Maguire), a President of the High Court (George Gavan
Duffy), four future ordinary Supreme Court judges (Lavery, Martin
Maguire, Geoghegan and Haugh); two future High Court judges
(Overend and Casey), as well as a former Attorney General (J.A.
Costello) who would later become Taoiseach in the 1948-1951 and
1954-1957 Inter-Party Governments.

64 Chapter 2 at pages 64-67, supra.
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As we have already seen in the previous chapter, FitzGibbon
J. first rejected the argument that the power to amend
the Constitution should confined to circumstances where
the amendment effected an “improvement” of the
Constitution. He then considered the wider question of
whether the power to amend the Constitution included the
power to amend Article 50 itself. While he observed that
“however undesirable it may appear to some” that the
Oireachtas should have the power to extend the period
during which the Constitution might be amended by
ordinary legislation, nevertheless “if this be the true
construction of Article 50, this Court is bound to give
effect to that construction.”®3 He continued by noting
that whereas both the Constituent Act and Article 50
contained restrictions on the power of amendment - they
both precluded amendments which were in conflict with
the terms of the Treaty - the expressio unius principle

came into play, suggesting that no further restrictions on

the power to amend were thereby intended.66

FitzGibbon J. then emphasised the fact that it was Dail
Eireann sitting as a Constituent Assembly which had

created the Oireachtas and which had limited its powers in

particular ways.67 He concluded by noting that other

65 Ipid., 224.
66 |pid. .

67 Ibid., 226-227. FitzGibbon J. added that an amendment of
Article 50 by the deletion of the words "within the terms of the
Scheduled Treaty” would be “totally ineffective”, as effect was
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Constitutions often contained express restrictions upon the

power of the Legislature to amend the amendment power

itself68, so that it followed that:

“Our Constituent Assembly could in like manner have
exempted Article 50 from the amending powers
conferred upon the Oireachtas, but it did not do so,
and, in my opinion. the Court has no jurisdiction to
read either into the Constituent Act or into Article 50

a proviso excepting it, and it alone, from these

powers. 69

From these judgments the Chief Justice delivered a
remarkable and vigorous dissent. Kennedy C.J.’s dissent on
this point contains echoes of his later natural law

argument:

“The Third Dail Eireann has, therefore, as Constituent
Assembly, of its own supreme authority, proclaimed its
acceptance of and declared, in relation to the

Constitution which it enacted, certain principles, and

given to those words by the Constituent Act itself, "which the
Oireachtas has no power to amend.”

68 He instanced section 152 of the South Africa Act 1909 which
provided that no "repeal or alteration of the provisions contained
in this section...shall, be valid" unless the Bill embodying such an
amendment to the amending power itself shall have been passed in
a particular way or by a specified majority. Article V of the US
Constitution also contained certain restrictions on the power of
amendment of certain clauses of Article | prior to 1808.

69 [1935] IR 170, 227. As we have already seen, Murnaghan J. spoke
in similar terms: [1935] IR 170, 224.
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in language which shows that beyond doubt that they
are stated as governing principles which are
fundamental and absolute (except as expressly qualified)
and, so, necessarily immutable. Can the power of
amendment given to the Oireachtas be lawfully
exercised in such a manner as to violate these
principles which, as principle, the Oireachtas has no
power to change? In my opinion there can be only one
to that question, namely, that the Constituent
Assembly cannot be supposed to have in the same
breadth declared certain principles to be fundamental
and immutable, or conveyed that sense in other words,
as by a declaration of inviolability, and at the same
time to have conferred upon the Oireachtas power to
violate them or to alter them. In my opinion, any
amendment of the Constitution, purporting to be made
under the power given by the Constituent Assembly,
which would be a violation of, or inconsistent with,
any fundamental principle so declared, is necessarily

outside the scope of the power and invalid and

void.”70

To digress slightly we may note that by the date of the
delivery of the judgments in Ryan in December 1934 the
blueshirt campaign had all but come to an end and the

movement was quickly thereafter to disintegrate:

70 1pid., 209.



“The legal victories won over the government, the

rallies and the reorganisation now counted for little, as

the movement set about its own self-destruction.”’1

Colonel Ryan was ultimately convicted by the Tribunal and

sentenced to nine months’ imprisonment for the attack on

the home of the rate collector.’2
Celebrated dissent of Kennedy C.J.

Kennedy C.J.’s dissent in this case has proved to be
influential. It was at the heart of the famous decision of

the Indian Supreme Court in Kesavandra v. State of

Kerala73 , where it was frequently cited - generally with
approval - in the diverse judgments of the 13 member
Supreme Court bench running to 566 printed pages. In this
case a majority of that Court held that the “essential
features” of the Indian Constitution were beyond the
amending power of that Constitution. The majority then
went on to hold that a constitutional amendment which
sought to immunise the constitutionality of legislation from

challenge on the ground that it did not give effect to the

71 Manning, op.cit., 177.

72 The Irish Press, February 8, 1935.

73 [1973] AIR 1461. See generally, Gwynn Morgan, “The Indian
Essential Features Case” (1981) 30 ICLQ 307 and Whelan,
“Constitutional Amendments in Ireland: The Competing Claims of

Democracy” in Quinn, Ingram and Livingstone, Justice and Legal
Theory in Ireland (Dublin, 1995).
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Directive Principles of Social Policy contained in Article 37

of the Indian Constitution.’4

Similar  thinking has prevailed in some continental

jurisprudence. Thus, in the first major case in which it

invalidated a Federal statute, the Southwest State Case’>,
the German Constitutional Court said that "a constitution
reflects certain overarching principles and fundamental
decisions to which individual provisions of the Basic Law

”

are subordinate.” The Court added by way of an obiter
dictum that German constitutional law protects certain
suprapositivist norms, so that a constitutional amendment

which violated  these “overarching principles and

fundamental decisions” would be itself void.76

Chief Justice Kennedy and natural law principles

74 A provision which itself is clearly modelled on Article 45 of
our own Constitution. In Gandhi v. Raj Narain (1975) ASC 2299 the
“essential features” doctrine was applied by Indian Supreme Court
to invalidate a constitutional amendment which was designed to
interfere with a pending appeal to that Court.

75 (1951) 1 BVerfGE 14. Here legislation providing for the
compulsory  amalgamation of three small Lander into the
amalgamated Land of Baden-Wurttemberg was found to Dbe
unconstitutional on the ground that it violated fundamental
principles of democracy and federalism.

76 The nearest that the Constitutional Court has come to applying
these principles is the Klass case (1970) 30 BverfGE 1, where the
dissenting members of the Court considered that amendments to
Article 10 of the Basic Law (protecting the “inviolability” of the
posts and telegraphs were themselves void on the ground they
violated these "overarching principles.”)



Ryan’s case is also justly famous for the fact that the
Chief Justice Kennedy was willing to invalidate a
constitutional amendment by reference to natural law or
higher law principles. In contrast to the language of the
personal rights provisions of Articles 40, 41, 42 and 43 of
the present Constitution - where, on one view, at least,
there is almost an open invitation to the judiciary to apply
natural law reasoning - it must be said that the Chief

Justice in his references to the natural law had “to pull

his antecedent principles out of the air, so to speak”.”’
However, Kennedy C.J. stressed that the Constitution was

subject to the certain immutable limitations:

“The Constituent Assembly declared in the forefront of
the Constitution Act (an Act which it is not within
the power of the Oireachtas to alter, or amend or
repeal) that all lawful authority comes from God to the
people, and that it is declared by Article 2 of the
Constitution that ‘all powers of government and all
authority, whether legislative, executive or judicial, in
order to be lawful under the Constitution, must be
capable of being justified under the authority thereby
declared to be derived from God. From this it seems
clear that, if any legislation of the Oireachtas (including
any purported amendment of the Constitution) were to
offend against that acknowledged ultimate Source from

which the legislative authority has come through the

77 Kelly, The Irish Constitution (Dublin, 1994) at 676.
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people to the Oireachtas, as, if, for instance, it were
repugnant to the Natural Law, such legislation would
be necessarily unconstitutional and invalid, and it
would be, therefore, absolutely null and void and
inoperative. | find it very difficult to reconcile with
the Natural Law actions and conduct which would
appear to be within the legalising intendment of the
provisions of the new Article 2A relating to
interrogation. | find it impossible to reconcile as
compatible with the Natural Law the vesting in three
military servants of the Executive, power to impose as
punishment for any offence within the indefinite, but
certainly extensive, ambit of the Appendix, the penalty
of death, whenever these three persons are of opinion
that it is  expedient. Finally, the judicial power has
been acknowledged and declared (and the
acknowledgment and declaration remain) to have come
from God through people to its appointed depositary,
the judiciary and the Courts of the State. While they
can fulfill that trust, dare any say that the Natural Law

permits it, or any part of it, to be transferred to the

Executive or their military or other servants.”/8

The two majority judges responded to this issue in slightly
different ways. It brought forth in FitzGibbon J. a

withering, contemptuous response, full of savage and biting

78 [1935] IR 170, 204-5.
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irony. He noted first that the appellants had argued that

there are:

“certain rights, inherent in every individual, which are
so sacred that no legislature has authority to deprive
him of them. It is useless to speculate upon the
origin of a doctrine which may be founded in the
writings of Rosseau, Thomas Paine, William Godwin and
other philosophical writers, but we have not to decide
between their theories and those of Delolme and
Burke, not to mention Bentham and Locke, upon what
Leslie Stephen described as a ‘problem which has not
yet been solved, nor are even the appropriate methods
definitely agreed upon’ as we are concerned, not with
the principles which might or ought to have been
adopted by the framers of our Constitution, but with

the powers which have actually been entrusted by it

to the Legislature and Executive which it set up.”79

He then went on to reject the argument that the
Constitution, like its American counterpart on which it was
to some degree modeled, had attempted to enshrine
fundamental principles, since the American experience had
been founded upon historical considerations which did not

obtain in the case of the Irish Free State:

79 Ibid., 230-1.
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“l can find no justification for the inference which the
counsel for the appellants ask us to draw from the
provisions of the American Declaration of Independence
and the Constitution founded thereon, or from the
fact that some of these provisions have been
embodied in other Constitutions, including our own,
that the rights thereby secured are wuniversal and
inalienable rights of all citizens in all countries or even
in the Saorstat which, we have been assured, was, or
is, our ought to be, Gaelic and Catholic, attributes to
either of which few other States can claim a title,
while there is no other which can even suggest a
claim to both. There 1is no ground for surprise,
therefore, that this State should, as the Chief Justice
has said, ‘point new ways’ in its ‘pioneer Constitution
draftsmanship’ or that it should prefer to secure liberty
and justice to its citizens by the simple processes of
Amendment No. 17 in preference to the complicated
British and American machinery of an independent

judiciary, trial by jury and habeas corpus.

| cannot presume, either, that rights and privileges
which the inhabitants of England have always enjoyed,
either by virtue of their common law...or under the
provisions of special statutes, are also indigenous to
the citizens of this Gaelic and Catholic State in the
sense in which the American colonists claimed them as
their birthright by virtue of their status as British

subjects - a status which | understand to Dbe
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repudiated by our legislators - or that our national

conceptions of liberty and justice must necessarily

coincide with those of citizens of any other State.”80

FitzGibbon J. continued by harking back to the all-

embracing power of amendment in Article 50:

“Unless, therefore, those rights appear plainly from the
express provisions of our Constitution to be inalienable
and incapable of being modified or taken away by
legislative act, | cannot accede to the argument that
the Oireachtas cannot alter, modify or repeal them.
The framers of the Constitution may have intended ‘to
bind man down from mischief by the chains of the
Constitution’, but if they did, they defeated their
object by handing him the key of the padlock in

Article 50.”81

80 Ipid., 233-4.

81 Ibid., 234. As Hood Phillips remarked, loc.cit., 242-3, this case
confirmed that there are no:

“fundamental laws or ‘natural rights’ in the Constitution of
the Irish Free State whatever continental observers who read
that document may have thought.”

The reference to “continental observers” is, of course, to Kohn’s
Constitution of the Irish Free State (London, 1932). Kohn had, of
course, been heavily influenced by the thinking of Kennedy. The
two had become friendly and the Chief Justice had written the
foreword to Kohn’s masterly work: see generally Hand, "A re-
consideration of a German study (1927-1932) of the Irish
Constitution” in Bieber and Nickel eds., ii., Das Europa der zweiten
Generation: Gedachtnisschrift fur Christoph Sasse (Baden-Baden,
1981).
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But this remarkable judgment had vyet to reach its
apotheosis. FitzGibbon J. next surveyed the Constitutions
as diverse as those of Poland and Mexico, demonstrating
the extraordinary lengths to which to such provisions

protected fundamental liberty and then continued:

“But the fact that the Constitutions of other countries
prohibit such invasions of the rights of liberty and
property and such extraordinary innovations in the
methods of administering justice in criminal cases as
have been introduced by Amendment No. 17 affords no
ground for condemning as unconstitutional in this
country, or as contrary to any inalienable rights of an
Irish citizen, an enactment which appears to have
received the almost wunanimous support of the
Oireachtas, for we have been told that those of our
legislators by whom it was opposed most vehemently
as unconstitutional and oppressive, when it was first

introduced, and now accord it their unqualified

approval.82 |t is true that even a unanimous vote of
the Legislature does not decide the validity of a law,
but it is some evidence that none of those whose
duty it is to make the laws see anything in it which
they regard as exceptionally iniquitous, or as derogating

from the standard of civilisation which they deem,

82 This, of course, is an intentionally ironic reference to the fact
that while Fianna Fail in opposition had vehemently opposed
Article 2A and suspended it as soon as they came into
Government in March 1932, they were forced to re-introduce it in
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adequate for Saorstat Eireann. Indeed, it possible that
our Constituent Assembly may have followed too
slavishly the constitutional models of other
nationalities, and that, just as the constitutional
safeguards of Freedom of Speech, Tral by Jury,
Security of the Person and Property were only
introduced into the Constitution of the United States
by way of amendment a vyear after the original
Constitution had been adopted, so the amendments of
our Constitution which have been enacted during
recent years, whereby these and similar safeguards
have been minimised or abrogated, more truly
represent our national ideals. If this be so, we find
the Briton’s conception of liberty and justice set forth
in his Magna Charta and his Bill of Rights; those of
the American in his Declaration of Independence and
his Constitution; while those of the Gael are enshrined
in Amendment No. 17 (which is to prevail in case of
inconsistency, over everything in the Constitution,
except Articles 1 and 2) and subsequent amendments.
However this may be, | can find no justification for a
declaration that there was some ‘spirit’” embodied in
our original Constitution which is so sacrosanct and

immutable that nothing antagonistic to it may be

enacted by the Oireachtas.”83

1933: see generally O’Sullivan, The Irish Free State and its Senate
(London 1940) at 334-335.

83 [1935] IR 170, 235-6. FitzGibbon J. quoted two American
decisions at State court level to illustrate this point, including the
following quotation from Walker v. Cincinnati 21 Ohio 41:
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The judgment of the other majority judge - Murnaghan J. -
was only somewhat more muted. While he acknowledged
that the “extreme rigour” of the provisions of Article 2A
passed “far beyond anything having the semblance of legal
procedure” and that the “judicial mind is staggered at the

very complete departure from legal methods in use in

these courts”84, he evinced no sympathy whatever for the

natural law arguments of the appellants:

“..it is sought to be established that many Articles of
the Constitution are so fundamental as to be incapable
of alteration and that the true meaning of the word
‘amendment’ in Article 50 of the Constitution does not
authorise any change in these fundamental Articles or
doctrines. It has to be admitted that the Constitution
itself does not segregate as fundamental specified
Articles or doctrines, nor does it in terms make any
distinction between the different classes of Articles. At
most, certain Articles such as Article 8, by which
freedom of conscience is guaranteed, and Article 9, by
which the right of public meeting is guaranteed
subject to certain safeguards, may be said to secure

what may, in the sphere of ethics and politics, be

“Courts cannot nullify an Act of the State Legislature on the
vague ground that they think it opposed to a general latent
spirit supposed to pervade or underlie the Constitution where
neither the terms nor the implications of the instrument
disclose any such restriction.”

84 [1935] IR 170, 237-8.
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regarded as fundamental rights. These Articles are not,
however, those which have been said to have been
weakened; and, in reference to other Articles which
are alleged to be fundamental, the only criteria which
the appellants can suggest is that the Court should
undertake the responsibility of deciding in any set of
circumstances which Articles which are alleged to have
been fundamental. Before the Court should seek to
assume such a power it is, in my opinion, necessary
that the Court should find a very stable foundation for
such an exercise of jurisdiction. If we regard closely
the substance of the matter it is plain that, after the
eight vyears period, proposed amendments of the
Constitution were to be submitted to the people for
approval and were to become law only if they had
been accepted by the requisite majority of the voters
entitled to vote. This direct consultation of the
people’s will does indicate that all matters, however
fundamental, might be the subject of amendment. On
the other hand the view contended for by the
appellants must go to this extreme point, viz., that
certain Articles or doctrines of the Constitution are

utterly incapable of alteration at any time, even if

demanded by an absolute majority of the voters.”85

While the dissent of Kennedy C.J. is often cited as the

foundation of the modern Irish jurisprudential natural law

85 Ipid., 240.
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tradition, one cannot help but wondering whether such
reliance may be misplaced. It would seem to have little in
common with the specifically religiously inspired version of
the natural law which is most closely associated with the

views of O’Hanlon J. in the general context of the

abortion debate86: certainly, there does not appear to be
anything in the Ten Commandments or the Sermon on the
Mount or even in the writings of St. Thomas Acquinas
which even remotely addresses matters such as the mode
of a criminal trial or the need for such trials to be in the
hands of an independent judiciary in times of peace. Nor
does it seem to have much in common with contemporary
secular versions of natural law or substantive due process,
since the starting point for this strand of jurisprudence

ostensibly, at least - is the actual wording of the
Constitution. In any event, as Murnaghan J. perceptively
anticipated in his own judgment, this modern version of
natural law jurisprudence recognises the ultimate supremacy
of the Constitution and, crucially, the capacity of the

People to amend the Constitution by referendum in any

way that they deem fit.87

86 For this debate, see O’Hanlon, “Natural Rights and the Irish
Constitution” (1993) Irish Law Times 8; Murphy, “Democracy,
Natural Law and the Irish Constitution” (1993) Irish Law Times 81;
O’Hanlon, “The Judiciary and the Moral Law” (1993) Irish Law
Times 129 and Twomey, “The Death of Natural Law” (1995) Irish
Law Times 270.

87 See, e.g., Re Article 26 and the Regulation of Information
(Services outside the State for Termination of Pregnancies) Bill 1995
[1995] 1 IR 1; Hanafin v. Minister for Environment [1996] 2 IR 321
and Riordan v. An Taoiseach [1999] 4 IR 325.
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The reality is that Kennedy C.J.’s dissent on the natural
law issue - magnificent though it was - must really be
regarded as a personal judicial response to an extreme and
draconian constitutional amendment which had been
enacted almost by a legislative sleight of hand without the

sanction of the electorate in the manner in which the

Constitution had originally intended.88 This dissent also
reflected a sharp clash in judicial attitude. Kennedy had

clearly hoped for:

“[T]he creation of an indigenous legal system [and] for
the development of a vibrant constitutional law,
augmented by judicial review of legislation...This
profound clash in judicial attitude - between what

might conveniently be described as the enthusiastic

88 In the preface to Kohn’s Constitution of the Irish Free State
(London, 1932) Kennedy (who had himself been a member of that
Constitution’s drafting committee) had explained:

‘It was originally intended, as appears by the draft, that
amendment of the Constitution should not be possible without
the consideration due to so important a matt<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>