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SUMMARY

In its efforts to elaborate an institutional theory of separation for the administrative state,

this thesis employed a number of distinct methodologies. Its key methodological step was
the development of evaluative criteria of institutional efficacy. This suggested that a
theory could only be successful if it was instrumentally effective and internally coherent.
For an institutional theory in a constitutional state, that instrumental function was to fulfil
a normative-systemic role as a demonstrable example of social values in action. By this

process, the unity of the constitutional polity would be strengthened.

Having outlined this yardstick of institutional success, this thesis then applied it to the
dominant contemporary model of the separation of powers. This section of the work was
primarily descriptive in nature. It analysed the extent to which the courts’ treatment of the
theory could be said to achieve liberty-optimal outcomes, or to support the prevailing

social consensus. It concluded that the theory failed on both these grounds.

Drawing on Unger’s discussion of counter-exceptions, the thesis then concentrated its
attention on the areas in which the orthodox model of separation of powers encountered
particular difficulties. Unger speculated that these exceptional issues indicate the
existence, at a deeper level, of a conceptual conflict between the dominant traditional

theory, and a more radical alternative which it seeks to subdue.

The descriptive discussion of the various operational failings of the separation of powers
theory thus became the basis for a prescriptive elaboration of an amended understanding
of the institutional order. In some ways, this resembled an effort to introduce ex post
facto order to an existing state of affairs. As such a radically alternative state of affairs
does not actually (as yet) exist however, the methodology deployed in this aspect of the
thesis was perhaps more like Rawls’ notion of reflective equilibrium — the attempt to
construct a stable and balanced institutional system, capable of accommodating
underlying normative ideals, institutional efficacy and the operational realities of the
contemporary state. To this end, a hypothetical institutional architect, aware of the
normative and operational characteristics of the system, was employed as a creative and

evaluative tool. This is clearly reminiscent of Rawls’ famous idea of the original position.
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Unger’s exceptions served as the starting point for this effort, identifying the key areas of
conflict in which reflective development was more required. Furthermore, the efforts by
the courts to address these issues — as an attempt by the judiciary to apply basic principles
to problematic issues — provided some directional pointers as to the ways in which

equilibrium might be achieved.

Attempting to balance the administrative realities of contemporary governance with the
normative intuitionism of the constitutional state, a constituency-oriented model of
institutional separation was suggested. From the point of view of the system’s underlying
values, it was comparable to republican ideas of government. From a practical
perspective, it also appeared to provide an effective means of institutionally organising
the state. On the application of the thesis’ criterion of institutional efficacy, it was thus

much more successful than the traditional theory of separation of powers.

The thesis thus concluded that a more suitable model of institutional separation would be
one in which bodies exercised power on a constituency-oriented basis. Institutions would
be charged with the advancement of a particular interest. Clarifying the nature of each
institution’s competence, this model allows the development of more reliable inter-

institutional safeguards.

In terms of the constituent interests employed, the thesis approaches the issue from the
standpoint of the rational and autonomous individual actor, thus replicating the analytical
approach adopted in earlier chapters. It suggests, therefore, that the abstract interests of
the collective and of the individual should be represented, at a macro-organisational level,
by the elected organs of state and by the courts, respectively. Furthermore, the model
incorporates the administrative branch of government into its conclusions by suggesting
that it should be seen as a way of securing the rational non-arbitrariness of government
acts at the micro-institutional level. Discretion is not a threat to legitimacy but a way of
enhancing 1t, by adjusting the judgments of the more abstract organs in light of the actual

circumstances of an individual case.
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Chapter 1

SOCIETY, CONSTITUTIONALISM AND THE

STATE:

EVALUATING INSTITUTIONAL THEORY IN A CONSTITUTIONAL SYSTEM

Introduction

A ‘central concept of modern constitutionalism’', the theory of the separation of powers
enjoys a position of almost unparalleled global repute as a foundational tenet of liberal
democracy. A doctrine of long-standing historical and political significance, it exerts
considerable influence over the attitudes, opinions and public pronouncements of
academics, officials, and individual citizens alike. The theory has, in recent times, even
attracted favourable comment from a number of prominent English academics — a notable
development in a jurisdiction whose Diceyan heritage had inculcated the orthodox
disparagement of the doctrine as a ‘rickety chariot’® of alien invention and dubious
design. Recent reforms of the United Kingdom’s constitutional order have been
acclaimed by jurists such as Masterman® and Malleson® as a welcome attempt to
introduce elements of the separation theory into the British constitutional order.
Woodhouse has even raised the possibility of “parliamentary sovereignty being replaced
as the defining principle of the constitution by a more robust version of the separation of
powers™. In a similar vein, the Irish Supreme Court has recently proclaimed the doctrine
to be ‘of itself, a high constitutional value’®, through the ideological prism of which all

other constitutional provisions ought to be perceived.

! Barendt, “Separation of Powers and Constitutional Government” (1995) PL 599, at 599.

f Robson, Justice and Administrative Law (2"d ed. Stevens, 1947), at 14.

* Masterman, “A Supreme Court for the United Kingdom: One Step Forward, Two Steps Back” (2004) P.L.
48.

* Malleson, “Modernising the Constitution: Completing the Unfinished Business” (2004) 24 Legal Studies
119; at 123.

* Woodhouse, “The Constitutional and Political Implications of a United Kingdom Supreme Court” (2004)
24 Legal Studies 134, at 153.

8 T.D. v. Minister for Education [2001] 4 IR 259, at 362 per Hardiman J.



An attempt to challenge a concept of such seemingly compelling charms might appear a
needlessly obdurate, if not entirely foolhardy, undertaking. After all, the doctrine’s
recurring prominence as a basic staple of constitutional and political discourse suggests a
theory beyond effective reproach. The model’s virtually universal acceptance ought not,
however, obscure the fact that various aspects of it have been subjected to adverse
academic comment. That the doctrine prevails (and even proliferates) in the face of such
critical scrutiny would seem to suggest that these attacks are inaccurate, ill-conceived, or
quite simply incorrect. This thesis, however, will attempt to argue that the theory’s
constitutional constancy is the result not of its innate ideological veracity but rather of its
continued identification with a series of distinct institutional values which are, in
themselves, deserving of (and thus the basis for the doctrine’s continuing) support. This
work will therefore aim to develop a revised institutional theory of separation which
draws on these values whilst also managing to avoid the problems which the persistent

invocation of the traditional theory involves.

An evaluation of the relative merits of rival institutional theories clearly demands the
elucidation of some form of analytical criteria. The success or otherwise of a given theory
of institutional arrangement can only be adequately assessed in the context of a full and
proper understanding of the part which institutional theories play in the constitutional
order. The remainder of this chapter will therefore be devoted to the development of just
such an understanding. If a clearer conception of the normative purposes underpinning
the adoption of an institutional theory can be established, it should assist in the
elaboration of appropriate evaluative criteria against which the separation of powers — or,

indeed, any other theory — can be systematically assessed.

Invariably occurring as a single, albeit significant, element of the overall constitutional
structure of a state, an analysis of the role and function of an institutional theory ought
obviously to commence with an examination of the place and purpose of

constitutionalism in general.



I. CONSTITUTIONALISM AND THE STATE

A. The social significance of a constitution

A constitution, in contemporary terms, tends to connote a written document which
enshrines certain substantive and institutional principles. These values are generally
enforceable by a judicial branch dedicated to the upholding of this ostensibly
foundational text.” Constitutions, on this view, are generally regarded as a form of
received and settled fact, a fixed declaration of those political precepts which are socially
cherished as essential ideals. The written constitution is treated as a legal instrument of
virtually sacred value, a higher-order statement of rules which serves as the foundation of
social and political order in that state. The U.S. Constitution, the Supreme Court has
declared, constitutes that country’s ‘social fabric’®, ‘the only true foundation of every
power in ... government’’. Similarly the Irish Supreme Court has expressed the opinion
that, in 1937, ‘[a] new constitutional basis for the State was laid’'’, thereby equating the
enactment of a revised constitutional text with a recasting of the Irish state and its
structures. As Budd J. had previously proclaimed, ‘[tlhe Constitution brought into

existence a new State, subject to its own unique and basic law’'".

Martin Loughlin has, however, strongly criticised this tendency to treat the written
constitution as antecedent social fact, decrying such ‘constitutional legalism’ for its
failure ‘to acknowledge the provisional character of constitutional arrangements’'?. In
contrast to the common conception of the document as fixed positivist fact, Loughlin
proffers instead a dynamic vision of constitutional theory as a flexible framework which
both structures and reflects the shifting character of everyday political practices.

Constitutionalism does not denote an absolutist belief in the top-down authority of a

7 This was the logic used to justify the existence of the power of judicial review in the seminal American
case of Marbury v. Madison 1 Cranch 137; 5 U.S. 137;2 L. Ed 2d 60 (1803).

8 Brent v. President of the U.S., 35 U.S. 596, 627 (1836).

* Newton v. Stebbins, 51 U.S. 586, 607 (1851), per Danici J. dissenting.

' Maguire v. Ardagh [2002] 1 IR 385, at 570, per Denham J.

" Riordan v. An Tanaiste [1995] 3 IR 62, at 81.

' Loughlin, “Constitutional Law: The Third Order of the Political” in Bamforth & Leyland ed., Public Law
in a Multi-Layered Constitution (Hart, 2003) 27, at 48.



particular text. Rather its roots lie in a reciprocal relationship between political reality and

constitutional practice.

This refusal to regard the constitution as the rigid and immutable foundation of social
order is traceable to Schmitt’s theory of the political.13 Characterising conflict as an
essential and enduring feature of human existence, Schmitt’s work, at its very simplest,
can be taken to deny the very possibility of a permanent social settlement. In this Schmitt
echoes the views advanced by James Madison in Federalist Paper No. 10. Madison felt
that ‘[a]s long as the reason of man continues fallible, and he is at liberty to exercise it,
different opinions will be formed’'. Thus, there will always be an enemy to be
countered. Politics arises from conflict, and requires it for its continuance. One man’s
unchallengeable truth will always be another’s misguided dogma. There is, therefore, no
universal good upon which all states and societies can be constructed. There is instead,
only the provisional personal conception of the good, which must be defended against

any alternative enemy understandings.

B. The state, politics, and internal social divisions

The state, in Schmitt’s view, is presented as a means by which human conflict can be
successfully internalised. In his theory, the state structure emerges as a mechanism for the
management of this perpetual conflict, creating a unifying entity with which the
individual can himself identify, and which, just as significantly, allows him to identify

others and their collective entities as an enemy:

With the recognition of a ‘we’ that can be set against the ‘they’ of the rest of
mankind, the friend-enemy distinction [which inheres in human relationships] is

capable of being externalised."”

" Schmitt, The Concept of the Political (1932), Schwab trans., (University of Chicago Press, 1996). For
further discussion of Schmitt’s theories, see, for example, Dyzenhaus, Law as Politics: Carl Schmitt’s
Critique of Liberalism (Duke University Press, 1998); Mouffe (ed), The Challenge of Carl Schmitt (Verso,
1999); and Scheuerman, Carl Schmitt: The End of Law. The interpretation of his work presented here is
that provided by Loughlin as part of his wider analysis of constitutionalism.

" Madison, Federalist Paper No. 10 (1788) in Kramnick ed, The Federalist Papers (Penguin, 1987), at
123.

" Loughlin, op.cit., at 34.



It is important to bear in mind that Schmitt’s state does not seek to eliminate internal
conflict entirely. Schmitt, in fact, regards such a classically utopian vision of social
harmony as an undesirable outcome. ‘[G]roup life without conflict — society without
politics — constitutes a denial of the human condition which, if ever realised, would
amount to a moral loss.”'® Thus, the state must provide for the effective management of
domestic conflict. Disputes will inevitably arise but must be dealt with in such a way that
the internal unity of the state is not destroyed. Intra-state conflict must be acknowledged
and accepted as an ever-present element of the entity’s existence. It should therefore be

factored into the construction and design of the state structures. As Loughlin explains:

Since the state [must be] ... able to institutionalise domestic political antagonism
at a lower level of intensity than that of friend versus enemy, one of its most basic
achievements is that of being able to keep conflict and disagreement within a
framework of order. For these conditions to be realised, however, the tensions that

exist within the state must be actively managed."’

Loughlin, like Machiavelli,'® sees the practice of politics — that is the active regulation of
internal divisions — as one way in which the state undertakes this task. ‘The conduct of
politics ... is not built on the celebration of conflict: it is generated by the need to ensure
its effective management.’'” Efficacy is the touchstone of political action. The
constitution, on this understanding of the state, thus appears not as a testament to the
state’s normative foundations but as a tool for the successful management of internal
conflict. It is thus not the basis for the existence or creation of the state. Rather it is
simply another way in which the state — the unified ‘we’ which has emerged — can

actively and efficaciously address the potential danger of internal divisions. The

' Ibid., at 35

"7 Ibid., at 34.

' Machiavelli, The Prince (1513), Milner trans. (Dent, 1995). Loughlin prefers Machiavelli’s conception of
the practice of politics to that of Schmitt. Schmitt, he feels, sees conflict as an principle to be embraced
whereas Machiavelli views it as an inevitability to be managed by the successful statesman.

¥ Loughlin, op. cit., at 39.



constitution is but a by-product of the practice of politics®® — a purposive device whose
true value lies in its instrumental efficacy rather than its ontological legitimacy. ‘Writings
about constitutions’, it is clear, ‘are always undertaken in the service of political

theory™?!.

II. A POLITICAL TOOL? — THE CONSTITUTION AS

UNIFYING FORCE

A. Substantive constitutional values

Constitutionalism’s political utility therefore derives from the extent to which it supports
the existence of a unitary sense of social consciousness. Preuss has noted how ‘the
common feeling of a group’s oneness is the determining state-building social energy’**.
The constitution, its existence and accepted authority predicated on the presence of a
common identity, reinforces public belief in the reality of a homogenous social unit, and
thereby supports the state’s efforts to successfully manage any internal conflicts. The
establishment of a constitution proclaims the unitary nature of the state, and demands the
obedience of the citizenry on that basis. By accepting its authority, the citizens also
implicitly acknowledge their individual identification with the unitary vision advanced
therein. This recognition of the authority of the constitution, and thus also of the state,
enhances the centripetal force of this centralised social identity, thereby also reducing the

centrifugal pressures created by any internal political conflict.

It is clear therefore that public acceptance of the authority of the constitution is a key
stage in the development of a stable governing structure capable of effective internal
conflict-management. The citizens must feel as if they owe allegiance to the

constitutional order if the state is to profit from its adoption of a constitution. A positivist

2 What Loughlin refers to as the third order of the political.

*! Barber, “Prelude to the Separation of Powers” (2001) 60 C.L.J. 59, at 63.

?2 Preuss, “Political Order and Democracy: Carl Schmitt and his Influence” in Mouffe (ed) op. cit., at 157,
cited with approval in Loughlin, op.cit., at 39.



declaration of a shared normative conception of society is one obvious way in which the
existence of the essential common identity can be both acknowledged and encouraged. If
the stated conception is one which receives widespread public acclaim, not only is the
homogeneity of the unit reinforced but, in addition, the mandate of the state to speak and
act for the social unit — and thus also to exercise authority over it — is greatly enhanced.
The enactment of a purportedly authoritative enumeration of a society’s most
fundamental beliefs implicitly confirms the existence of a normatively-unified social
entity. At the same time, its enforcement encourages the continuing public espousal of
the designated social values into the future. If a constitution is widely believed to
promote, support — and, in its operations, exemplify — some objective concept of
communitarian good, it is considerably less likely that it will lose the allegiance of its

public at a given point in the future.

It is in this context that a theory of assertedly objective appeal has value. Schmitt’s work
may be taken to deny such doctrines the possibility of universal acclaim. It does not,
however, disavow their utility. Schmitt suggests that opponents will invariably emerge to
contest any particular position. From the point of view of state stability, the key
requirement is that this opposition functions at a manageable level of sub-constitutional
conflict. Disputes at this level will be settled in accordance with constitutional rules
which are uncontested by the parties. Schmitt’s theory indicates that they may not be
accepted by all, but constitutional principles clearly require broad popular approval.
Those concepts which have been derived from objectivity or reason are more likely to
command that widespread public support which is so essential. Schmitt’s analysis can
thus be argued to support the claim that universal notions of the good are instrumentally
important, even as it rejects their aspirations of popular universality. As this thesis will
subsequently propose an institutional theory of ostensibly universal value,” this is a

significant point.

The tendency in contemporary liberal democracies to textually entrench certain

substantive normative values provides an instructive example of the operation in practice

 See Chapters 4 and 5, infra.



of the constitution-as-unifying-force. As Bamforth has noted, liberal democracies are
inclined to evince an intuitive opposition to the coercive use of power by the organs of
the state, demanding instead that any exercise of public power be legitimated by way of
its compliance with the society’s unifying normative vision.** Power can only be used for
legitimate purposes, and in normatively legitimate ways. The insistence on the
essentiality of legitimacy, however, implicitly accepts the managerial authority of the
state, while also reassuring the citizenry that such power will only be used for purposes
that are normatively ‘good’. Thus, not only is the authority of the state over the social
unit affirmed, but the public’s acceptance of such authority as a social good to which they
owe allegiance is encouraged. The initial emergence of the unified state may not be
predicated on its pursuit of an objective or external notion of the good but the internal
adoption of such an idea serves to enhance the individual’s identification with, and belief
in the value of, the common identity upon which the state is, in actual fact, founded. The
institution and enforcement of a central normative vision can therefore have the effect of
cementing the cultural bonds of the state structure. Thus, in our liberal democracies, the
public tends to have considerable confidence in the constitutional order, its faith secured
by that order’s demonstrable commitment to a socially accepted understanding of the

communitarian good.

B. The institutional arrangement

The institutional elements of a constitution can also support such a public belief in the
integrity and veracity of the state’s governing authority. The enactment of a lofty
commitment to substantive normative goods is, by itself, insufficient to secure continued
public confidence in, and allegiance to, the constitutional order. Individuals will not value
a public statement of principles unless they have faith that the principle will be properly
reflected in the daily actions of the state. Thus, ‘the cultivation of a sense of even-
handedness constitutes a vital aspect of the project of state-building’®’. The prospect of

unbiased institutional action proffered therein is likely to secure the continued acceptance

** See Bamforth, “The Public Law — Private Law Distinction: A Comparative and Philosophical
Apparoach” in Leyland & Woods ed., Administrative Law Facing the Future: Old Constraints and New
Horizons (Blackstone, 1997) 136, at 138.

 Loughlin, op. cit., at 40.



by the public of the justifiable authority of the state. Individuals are much more amenable
to placing their faith in the values of the substantive aspects of the text if they are offered
assurances that these values will function with equal and consistent force in every
situation. This constancy is the very essence of their constitutional status. The
constitution’s authority as a formal declaration of basic social values rests on its related
promise to ensure that the substantive values proclaimed therein will be recognised and
respected as the community’s universally binding normative constants. Its principles
cannot be unevenly applied, ignored or abandoned when convenience so dictates. As
ostensibly authoritative norms, they must appear to be beyond question, above political

debate or influence.

The evolution of institutions of government that aspire to operate at one remove
from direct manipulation by power-wielders removes certain decisions and
disputes from partisan political processes and ... serves to bolster faith in the
system. The cultivation of a belief in the law-governed nature of the state is, in
short, a means of generating political power and an especially powerful aspect of

state-building.”

The state must therefore provide some form of institutional structure which confers on

the constitutional text a reputation for such consistent and authoritative operation.

The substantive and institutional elements of a written constitution therefore play a
significant part in the state’s critical task of establishing and maintaining a shared sense
of community. The substantive aspects of the text provide a unifying normative vision to
which all can pledge allegiance, thereby confirming the existence of a communitarian
cultural identity. The institutions of the state, meanwhile, offer a guarantee that this
statement of societal values will operate in a suitably authoritative and even-handed way,
enforcing the central tenets of the text with the unbiased consistency which befits their

constitutional status. The constitution’s utility as a political tool thus arises from the way

% Ibid., at 41.



in which it helps to counteract the socially destructive effects of domestic conflict by

reinforcing a common social view.

C. The problem of inevitable conflict

This instrumental understanding of the constitution is directly traceable to Schmitt’s
insistence on the inevitability of political conflict. If, however, we have accepted such
conflict as inevitable, it seems problematic to then, at the same time, rest the
constitution’s utility on its acclaimed (and thus also authoritative) status as a fixed
declaration of shared social values. If internal conflict is to be an inevitable occurrence in
the state, a settled conception of social values is clearly an impossibility. Conflict will
inexorably arise over the normative values of the relevant society, thereby calling into
question the extent to which an unchanging constitutional text reflects the views of the
state’s citizenry. If the substantive elements of the document fail to reflect such changes,
the authority of the constitution will necessarily be undermined. If this was to occur, so,

also, would its essential ability to retain the allegiance of the population at large.

It is obvious, therefore, that a fixed declaration of substantive social values will be
incapable, over time, of maintaining its centralising authority over the people of the state.
The substantive normative elements of the text are thus, by themselves, insufficient if the
constitution is to successfully fulfil its political function over an extended period of time.
The institutional architecture of the state must be designed in such a way that it is capable
of confronting the problems posed by internal normative conflicts. An institutional
theory, it would seem, must necessarily constitute more than the mere organisational
instantiation of a society’s substantive normative views. It should therefore be assessed

accordingly.

10



ITI. THE CONSTITUTION AND CHANGING SOCIAL TASTES

A. Unifying by example
A comprehensive analysis of an institutional theory must therefore reflect the extent to

which it successfully performs this normative-systemic function. As Shapiro explains:

Normative-systemic arguments first point to the existence of norms of right
conduct. They then urge that to vindicate these norms we should try to increase
the incidence of right actions and decrease the incidence of wrong ones. A major
mechanism for doing so is to reinforce attitudes important in the genesis of right
actions and to attenuate other ones. This can be done in part by pursuing and
observing certain social practices and appropriately endorsing them .... The
arguments, in short, recommend programs for learning ... through the

construction of community institutions.”’

On this view, the institutional architecture of a constitutional system is conceived as an
orienting framework with a socially pedagogic role. The substantive elements of the
constitution, it was argued above, attempt to authoritatively enumerate the ‘norms of right
conduct’ in which the community believes. It then falls to the institutional aspects of the
constitutional structure to encourage continued public faith in, and adherence to, this
unifying normative vision. The initial adoption of the constitution as a public declaration
of the good establishes a normative presumption in favour of the future actions of the
institutions which apply its principles. The effective enforcement of the authoritative
precepts of the constitutional order can therefore, if correctly carried out, validate,
reinforce, and, crucially, instruct the public in the application of this established
normative vision. Mashaw maintains that ‘our positive beliefs about what is, powerfully
constrain and shape our normative beliefs about what is good and desirable’*®. Thus, an

institutional theory, if it is to assist in the active management of internal conflict, should

?7 Shapiro, “The Technology of Perfection: Performance Enhancement and the Control of Attributes”
(1991) 65 S. Cal. L. Rev. 11, at 52.
8 Mashaw, Greed, Chaos & Governance (Yale University Press, 1997), at 2.
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draw on the potential for the ‘is’ (the presumed fact that the constitution represents a
vision of the good) to influence the public perception of the ‘ought’ (what is an
appropriate vision of the good) in such a way that the cementing effects of the substantive
elements of the constitution continue to endure. ‘[R]epeated exposure to representations
or ideas’® can have profoundly taste-shaping consequences, thereby institutionally

counteracting the problem posed by the inevitability of internal normative conflict.

There are echoes of this analysis in Hart’s well-known discussion of the reflexive way in
which individual citizens respond to the orienting effects of legal rules. Hart correctly
identified how the enactment of a legal rule or obligation ‘mak[es] certain types of
behaviour a standard’®” for society as a whole, thereby furnishing individuals with a
determinate yardstick against which, they are aware, their own behaviour is likely to be

publicly assessed.

[W]here rules exist, deviations from them are not merely grounds for a prediction
that hostile reactions will follow or that a court will apply sanctions to those who
break them, but are also a reason or justification for such reaction and for

applying such sanctions.”’

These rules, therefore, act as a guide for citizens in the everyday conduct of their lives,
colouring their perception of what is in their society, and what ought to be. The values
and standards proclaimed therein help to shape individual citizens’ own opinions as to
what constitutes socially acceptable action. Thus does Hart’s concept of an internal
understanding of an individual social unit develop — a point of view which, unlike its
external analogue, fully captures the extent to which the laws (or constitution) of a state
influence the intuitive actions of its population. The external observer is compared

unfavourably to:

» Ibid., at 3.
% Hart, The Concept of Law (Clarendon, 1961) at 83.
* Ibid., at 82.
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[O]ne who, having observed the workings of a traffic signal in a busy street for
some time, limits himself to saying that when the light turns red there is a high
probability that the traffic will stop. He treats the lights merely as a natural sign
that people will behave in certain ways .... In so doing, he will miss out on the
whole dimension of the social life of those whom he is watching, since for them
the red light is not merely a sign that others will stop: they look upon it as a signal
for them to stop, and so a reason for stopping in conformity to rules which make

stopping when the light is red a standard of behaviour...*

Through the conditioning effects of these express standards of public conduct, legal or (at
a more abstract level of reasoning) constitutional rules have such unifying and taste-

shaping effects.

B. Unifying by reaction and response

Of itself, however, the general social recognition of a constitutional structure as a morally
authoritative system deserving of public obedience is not enough to forever forestall the
possibility that internal dissent could produce seriously disintegrating effects. Hart has
demonstrated quite clearly that it is generally sufficient for a rule to be recognised as a
legal (or in this context constitutional) provision for it to be observed by the public
independently of the probability that it will actually be enforced. However, he also
recognised that this general attitude of acquiescence is itself contingent upon the
existence of a majoritarian belief that the system, as a whole, is efficacious.”® Such
efficacy, in the context of the issue currently under examination, rests upon the public’s
acceptance of the constitution’s substantive values as normatively good. The institutional
employment of these values can, it has been claimed, encourage this acceptance by a
subtle process of habituation by enforcement. However, it is equally obvious, that in the
event of a sufficiently serious dislocation between constitutional principle and public

belief, the unifying effects of the constitutional order would be negated. In light of this

2 Ibid., at 87-88.

* Hart concludes that the internal perspective is that of ‘those who normally are the majority of society’.
Ibid., at 90. The relationship between a system’s efficacy and Hart’s presumption of majority support is
examined further in “Revolt of Revolution — A Hartean Analysis” (2002) 5 TCLR 292.
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chapter’s characterisation of conflict as an inevitable ingredient in human affairs, this is a
scenario which institutional taste-shaping, of itself, might not be able to prevent. Thus it
is not enough for the state’s institutional structures to reinforce a set vision by simple
repetition. It must also provide for some mechanism by which it can adjust to, and

accordingly reflect, the shifting nature of public opinion.

If the constitutional structure of a state is to fulfil its designated function as an instrument
of social cohesion, it must therefore also be able to react to the outcome of internal
normative disputes, and to thereby evolve in such a way that it retains the allegiance of
the public. This public allegiance, as already discussed, is a prerequisite for the
maintenance of the constitution’s status as an authoritative statement of public values,
upon which the force of its unifying effects is contingent. The constitution’s institutional

structures should be taste-responsive as well as taste-shaping.

How might this be achieved? The state, it would seem, must institutionally provide for
the possibility of future amendments to its initially authoritative statement of norms. The
values which the constitution affirms must retain sufficient flexibility that they may be
dynamically developed to reflect the prevailing social view. Public debate about the
normative content of the constitutional order must be tolerated, indeed encouraged, by its
institutions. As an apparent inevitability, it should obviously be incorporated in their
initial design. If a state’s institutions do not embrace debate, it is difficult to imagine how

they might ever be equipped to respond to it.

(i) Institutional design and normative debate — the place of public justification

The importance, from the state’s perspective, of engaging with this process of value
evolution is reflected in the significance which several prominent theorists attach to the
institutional value of public justification. Vile, reviewing the historical development of

institutional theory, remarked that:

[T]he clash of interests in the real world is so sharp that the nature of the

governmental structures through which decisions are arrived at is critically
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important for the content of these decisions. There has therefore been, since
earliest times, a continuous concern with the articulation of the institutions of the
political system and with the extent to which they have promoted those values

that are considered central to the “polity’.>*

Thus, the consistent public enforcement of a particular set of values encourages their
adoption as a template for the citizenry’s interaction with both state institutions and each

other. Rawls noted how:

The publicity of the rules of an institution insures that those engaged in it know
what limitations on conduct to expect of one another and what kinds of actions are

permissible. There is a common basis for determining mutual expectations.™

Internal debate is therefore not only tolerated but actively managed. An institutional
structure which seeks to expose its processes to the public allows for debate but structures
and orients it in such a way that the importance of the central constitutional text is

ultimately confirmed.

Openly allowing for the possibility of public interaction encourages individual citizens to
put their alternative perspectives to the institutions of the state. Dissent — Schmitt’s
ubiquitous engine of political action — is not excluded or ignored (and thus allowed to

foment) but is brought within the institutional structures of the state.

A forum is provided for the presentation of conflicting normative views. This allows the
state to establish its ownership of the debate at issue, imposing certain institutional
strictures to which the participants of the process must conform. State control allows it to
shape the ensuing public debate, effectively imposing a type of institutional etiquette in
accordance with which all claims must be articulated. This requires any assertions of

value to draw on the language. content and form dictated by the existing constitutional

f“ Vile, Constitutionalism and the Separation of Powers (Clarendon, 1967), at 1.
% Rawls, A Theory of Justice (revised ed., Oxford University Press, 1999), at 49.
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text. The constitution’s ostensibly authoritative status proclaims the existence of a social
consensus, the continued value of which is implicitly affirmed by the attempts of
individual citizens to invoke it. After all, a dissenter who seeks to rely on the existing
constitution to support his normative stance cannot subsequently try to impugn the

communitarian authority of the text.

An institutional theory which provides a forum for the articulation of varying domestic
views thus plays a valuable part in preserving the unifying force of the constitutional
order. For Rawls, this transparent process is additionally useful in light of the institutional
opportunity which arises therein to reiterate by example the merit of the constitution’s
normative vision. The publicly reasoned application of its principles, on his view, cannot
but demonstrate to individual doubters the inherent veracity of the initial constitutional
arrangement. The state’s institutions should therefore assist the political process of
successfully managing internal normative dissent by demonstrably persuading the public
that the constitution’s central substantive values continue to operate in a way which is

worthy of their social support.

To justify our political judgments to others is to convince them by public reason,
that is, by ways of reasoning and inference appropriate to fundamental political
questions, and by appealing to beliefs, grounds and political values it is

reasonable for others also to acknowledge.*®

Rawls’ understanding of institutional public justification, however, clearly connotes the
existence of an objective external conception of social good. ‘Public justification’, he
suggests ‘proceeds from some consensus: from premises all parties in disagreement,
assumed to be free and equal and fully capable of reason, may reasonably be expected to
share and freely endorse’®’. Disputes, therefore, result not from the possibility of
divergent normative views but rather from the inability of certain individuals to identify

the true principles of social justice by themselves. The reasoned public application of

* Ibid., at 27.
7 Rawls, Justice as Fairness: A Restatement (Belknap, 2001), at 27.
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these principles therefore encourages these recalcitrant citizens to recognise the value of

the objective (Rawlsian) concept of justice.

(ii) Public reason and evolving social values

However, it has repeatedly been argued in the course of this chapter that the nature of
mankind automatically precludes the isolation of such a universally accepted objective
good. Thus, Allan’s more nuanced interpretation of public reason is preferable for the
purposes at hand. In his consideration of this question, Allan accepts that individual
citizens, when engaging in political or normative arguments, tend not to confine
themselves to an agreed or objective premise from which all legitimate discussion must
proceed. A society’s view of its shared values will not remain forever constant. Thus, if
the institutional architecture is to continue to support the authority of the state, it cannot
be content simply to enforce a fixed normative view, confidently trusting that the
exposure of the public to the way in which the constitution is practically applied will
invariably convince them of its value. State institutions must not only allow the
constitution to be justified and explained to the public, but must also ensure that the

public regards the proffered justification as a reasonable one.

A purported legal principle that had no counterpart in ordinary moral discourse
could provide no justification for anything: its recognition would show that an
insular preoccupation with the niceties of a technical legal craft had been
substituted, unacceptably, for a proper concern for the requirements of ... the

public good.*

Thus, Allan’s concept of public reason requires both publicity and rationality. The public
must observe the ostensible authoritative text in practice but must also accept and
embrace it as a reasonable reflection of their social views. A difficult balancing act is
therefore required. After all, if the institutions are obliged to respond to shifting public

tastes, can they also produce the necessarily unifying taste-shaping effects examined

% Allan, Constitutional Justice (Oxford University Press, 2001), at 292.
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above? Would not the claims of a constitution to social or normative authority inevitably

be undermined if it was to regularly amend its supposedly central tenets?

In this context, Allan emphasises the essentiality of providing some form of institutional
adjudication. The existence of such a public forum, as the previous section has shown,
has the advantage of encouraging normative dissidents to implicitly draw on the existing
text when framing and presenting their alternative views. However, the inclusion of an
element of authoritative adjudication also allows for the dynamic and conclusive
resolution of such disputes. Institutional adjudication is not simply designed to allow
those citizens lacking faith in the substantive constitutional structure to be shown the
error of their ways. To so see public adjudication is to demonstrate an ill-conceived and
unquestioning acceptance of the constitution at issue as a tangible manifestation of the
(chimeric) universal and objective good. On the contrary, a developed notion of the
process of public adjudication should acknowledge the way in which it allows the state to
position any emerging social views within the parameters of the existing understanding of
the constitution. This reinforces its authority. Not only are the divergent social claims
expressed in the rhetoric of the constitutional order, but the institutions of the state will
also publicly ensure that the provenance of any determinative resolution is traced back to

the constitutional text.

This analysis is very clearly illustrated by Dworkin’s concept of interpretative integrity.”
The notion of ‘integrity’ draws attention to the way in which the system attempts to
seamlessly evolve to embrace any reflect any shifting social mores. Changes are publicly
justified by reference to principles and values whose authority has been confirmed by
consistent public repetition over time. The taste-shaping effects of institutional activity
conditions the public to accept these principles as constitutive of the community’s good.
However, this general social acceptance also allows the system to respond to changing
social tastes. The state’s institution publicly invoke these tenets to justify any changes

they adjudge to be necessary, thereby investing these ‘new’ secial understandings with

* See, for example, Dworkin, Taking Rights Seriously (Duckworth, 1977); and Law’s Empire (Fontana,
1986).
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the authoritative reputation cultivated by the public use and repetition of the ‘old’.
‘Constitutional adjudication ... resolve[s] our political disputes successfully ... as it
instructs us in our shared political principles’.*® This is a taste-shaping and taste-

responsive technique which, Selznick notes, the law has long employed:

By inviting argument and making the law forever fluid and debatable, the
common law tradition [like constitutional adjudication] ensures that the law that is
merges with the law that ought to be .... Common law reason cannot escape
social and political tradition: ‘Custom must stand the test of reflection; reflection

must yield to the verdict of experience’.*!

Thus a picture of unity is presented to the public which binds new community values into
the constitution’s reputation as the authoritative exposition of normative social goods —
even if that reputation originally rested on an alternative understanding of the state.
Furthermore, the reputation of the state’s institutions for even-handed and consistent
treatment of the constitutional text reinforces public faith in the outcome of any such
debate. It was noted in an earlier section how an aura of operational consistency can
affirm the authoritative status of the constitutional text by confirming the public’s view of
its values as central social norms with a universally powerful force. In this context, this
purported consistency serves to support the public assertion that the decision taken does
not distort the normative unity of the constitutional order. Adjudication is thus a value-
affirming exercise through the public use of which the institutions of the state are able to

evaluate, synthesise and ultimately legitimate the evolution of public views.

“ Mashaw, Due Process in the Administrative State (Yale University Press, 1985), at 43.

! Selznick, The Moral Commonwealth: Social Theory and the Promise of Community (1992), at 450, cited
with approval by Allan, /oc. cit., at 291. The passage is based in part on Blackstone’s work in
Commentaries on the Laws of England.
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IV. CONCLUSION

The most common contemporary evaluative approach to issues of institutional
architecture and design is one which examines whether the implementation of a particular
structural model generates results which reflect the normative values underpinning its
initial adoption. Institutional efficiency is typically regarded as the touchstone of
theoretical success. As Barber explained; ‘[a] constitution is efficient in so far as it
promotes the purposes for which it was established. It is inefficient in as far as it fails to

fulfil these aspirations’.**

Thus, to turn to the example of the separation of powers, academics are inclined to argue
about the extent to which its employment by the organs of the state yields liberty-optimal
outcomes. It is beyond question that this is a valid means of inquiry. It would clearly be
impossible to justify the continued usage of a doctrine which ultimately fails, in the
situations it creates, to vindicate the normative value which justified its original

utilisation by the state.

However, the preceding section has shown quite clearly that this cannot exhaust the scope
of an academic inquiry into the operation of a constitution. Constitutional theory is not
simply a question of manufacturing norm-appropriate outcomes. To instrumentally assess
a model on the basis of the extent to which its outputs reflect the foundational values
upon which its employment is contingent is to adopt an unduly circumscribed
understanding of the institutional structure’s constitutional utility. Such a narrow view of
institutional instrumentality necessarily ignores the two key lessons of the earlier aspects
of this chapter — that the public’s belief in the normative values upon which the
institutions were initially erected is unlikely to remain constant over time; and that the
way in which the institutions publicly engage with and treat these values is arguably as
significant (from the perspective of ensuring the constitution adequately fulfils its
unifying function) as the normative integrity of the outcomes thereby produced. A proper
conception of constitutional design must, it is clear, treat it as more than a mechanical

exercise in producing norm-maximising effects.

2 Barber, loc. cit., at 65.
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A comprehensive analysis of an individual theory of institutional arrangement should
therefore assess the extent of its contribution to the maintenance and development of the
social, cultural and normative consensus which forms the centrepiece of the structure of
that state. The theory should be examined not only for its compliance with the substantive
values underlying its use, but also for the way in which it performs its critical taste-
shaping and taste-responsive role. If it fails to properly fulfil this latter function, the
likelihood is that the substantive values which the constitution espouses will remain fixed
over time, ultimately leading to a loss of public belief in, and therefore allegiance to, the
text. This would undermine its authority as a declaration of a shared social view, thereby

damaging the state’s ability to successfully manage its inevitable internal divisions.

This work must therefore consider, not only the question of whether the separation of
powers theory, in its everyday incarnation, consistently produces libertarian outcomes but
also whether the way in which the theory is institutionally employed publicly reinforces
the constitution’s legitimacy (and thus unifying force) as an authoritative statement of
common social beliefs. The institutional devices (such as public adjudication) and
process values (consistency, publicity, rationality) which support this task must form part
of any full assessment of the constitutional utility of the separation of powers theory. The
next section of this work will thus examine the separation of powers doctrine in the light
of this dual conception of its constitutional utility. The next chapter will therefore attempt

to examine:

(a) whether contemporary institutional instantiations of the theory tend to
systematically produce norm-appropriate outcomes which reflect the substantive

values underlying its usage;

(b) whether the way in which the institutions engage with the separation of powers
theory both reflects and reinforces the public’s equation of the authority of the
state with the pursuit, enforcement and achievement of socially-accepted

normative goods.
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Chapter 2

THE TRIPARTITE THEORY OF INSTITUTIONAL

SEPARATION

I. A UNIVERSAL SEPARATION OF POWERS DOCTRINE?

A. The problems of a ‘pure’ theory

A preliminary problem for any purported analysis of the separation of powers is the
absence of an agreed understanding of the theory. It is one of the peculiarities of the
concept that, despite its status as an ubiquitous tenet of constitutional thought, it remains
an analytical subject of considerable imprecision. As a doctrine, it defies universal
definition. The most obvious instantiation of the theory — a pure Montesquian model of
three distinct organs independently exercising power — has not been wholly reproduced in
the institutional architecture of any modern state. There must accordingly be serious
doubts about its contemporary relevance. This so-called ‘pure’ theory of the separation of
powers is, in fact, generally regarded as a practically impossible, or even undesirable,
mode of government, a reputation chiefly acquired after its inauspicious cameo

appearance in the formative years of the American constitutional experience.

The 17" and 18" centuries marked the undoubted political and theoretical highpoint of
the ‘pure’ conception of the separation of powers. At a time of rising resentment at the
repressive orthodoxy of absolute monarchies and unrepresentative rule, Montesquieu’s
idealised depiction of the English organs of public life as a paradigm of fair and balanced
government served as the template for those seeking to reform or replace existing state
systems. It was thus to his blueprint that the American revolutionaries turned. Intoxicated
by the potent taste of their new-found freedom, conscious of the historical significance of
the opportunity to fashion their own social and political structures free from the
constraints of traditional dogma, those charged with the creation of the American state

predictably acted with an absolute conviction. In their words and deeds, they exhibited an
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ideological purity untainted by extended experience of the practical realities of
government rule. Statements of principle and declarations of intent — whether rhetorical,
political or constitutional — were sonorously delivered in stridently aspirational terms, as
befitted the character of men committed to the establishment of a determinedly radical
state. Acting in the first flushes of their revolutionary ardour, their dedication to a faithful
recreation of Montesquieu’s abstract scheme was total." Thus Virginia’s constitution

declared that:

[TThe legislative, executive and judicial powers of government ought to be forever

separate and distinct from each other.”

This absolutist view was also evident in the constitution of Maryland, which similarly
insisted ‘[t[hat the Legislative, Executive and Judicial powers of Government ought to be
forever separate and distinct from each other’, adding that ‘no person exercising the

functions of one of said Departments shall assume or discharge the duties of any other’.?

Practical difficulties, however, inevitably arise when a theoretical abstraction is reborn in
tangible form. The American constitutionalists, acting as midwife at the birth of this
hybrid offspring of ideology and politics, could only expect to encounter such labour

pains. As Barber has commented:

A political philosopher can produce a utopian vision of the ideal world,
uncluttered by the limitations inherent in all human endeavour. A utopian

constitutional theory, on the other hand, [is] a waste of time.*

' Although the theories of John Locke obviously also had a significant influence on the actions of these
constitutional creators, it should be noted that ‘Americans looked for specifics to Montesquieu, not to
Locke’. Richards, Foundations of American Constitutionalism (Oxford University Press, 1989), at 120.
Locke’s justification of revolutionary action against tyrannical rule was arguably his greatest influence on
events in America. See McLaughlin, Constitutional History of the United States (Appleton-Century, 1935),
at 96-98.

* Constitution of Virginia, adopted on June 29, 1776. A copy of the constitution is available at
http://www.yale.edu/lawweb/avalon/states/va05.htm (last visited March 29, 2006).

: Maryland Declaration of Rights, Article VI, adopted on November 11, 1776. The text of the declaration is
available at <http://www.yale.edu/lawweb/avalon/states/ma02.htm> (last visited March 29, 2006).

* Nicholas Barber, “Prelude to the Separation of Powers” (2001) 60 C.L.J. 59, at 62-63.
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From a practical perspective, the hermetic division of governmental functions envisaged
by these texts was impossible to achieve. The extensive powers exercised by the organs
of the state could never be satisfactorily reduced to a simplistic three-way allocation of
tasks. Further, the very notion of subjecting public bodies to a concept of independence
so austere as to prohibit any substantial institutional interaction bore little relation to the
realities of an efficient administration. Some degree of co-operation and co-ordination
between branches is essential if the state is to function in a remotely cohesive manner. ‘It
is naive ... to think of separation of powers rules as capable of creating sealed chambers,
each of which must contain all there is of the executive, legislative and judicial powers.

Overlap is inevitable.*”

The chastening experiences of the founders of the early American states demonstrated
quite clearly the veracity of this view. It is an eloquent, if implicit, recognition of the
practical difficulties which the earliest attempts at institutional choreography
encountered, that only a very short time after Maryland and Virginia saw fit to assert their
commitment to Montesquieu’s ideal in such absolute terms, the constitutional texts of
neighbouring states opted instead to present their own division of functions in a more
measured fashion. The fiery zeal of the revolutionary had been replaced by the practical
realism of the politician. Madison saw the constitution of New Hampshire as a product of
this gradual process, noting how its position as the last state to enact a constitution
allowed it to be ‘fully aware of the impossibility and inexpediency of avoiding any
mixture of these departments’®. It avoided, in his view, the errors of the earlier
documents, which bore ‘strong marks of the haste, and still stronger of the inexperience
under which they were framed’’, displaying a more pragmatic degree of ideological
circumspection. Its commitment to the separation of powers was expressed in

considerably more qualified terms:

* Bator, “Constitution as Architecture: Legislative and Administrative Courts under Article I1I” (1990) 65
Ind. L.J. 233, at 265.

¢ Madison, The Federalist (2nd ed., University of Chicago, 1990), Book 47, at 155.

7 Ibid., at 156.
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[T]he legislative, executive and judiciary powers ought to be kept as separate
from, and independent of each other as the nature of free government will admit;
or as is consistent with that chain of connection that binds the whole fabric of the

constitution in one indissoluble bond of unity.®

The American experience thus demonstrated the inefficacy of the purest conception of
the separation of powers as a workable model of government. Today, the pure theory is
accordingly treated with considerable scepticism. The South African Constitutional
Court, for example, accepted in S. v. Dodo that ‘there is in our constitution no absolute
separation of powers’®. Worldwide experiences, the South Africans feel, have instead
demonstrated that ‘there is no universal model of separation of powers’, and that ‘in
democratic systems of government in which checks and balances [exist] ... there is no
separation that is absolute’.'® To this end, the Canadian courts, like Kenny J. in the Irish
context,'' have noted that their constitutional text ‘does not insist on a strict separation of

powers’ 2

These decisions reinforce Gwyn Morgan’s remark that the ‘Platonic ideal’ of the trias
politica ‘has not been followed in any working constitution in the world’">. It would seem
that a model of such pristine academic integrity is impossible to effect in practice. As the
South African courts have confessed, ‘[n]o constitutional scheme can reflect a complete

separation of powers; the scheme is always one of partial separation’'*.

¥ Constitution of New Hampshire. Georgia (1777), New York (1777) and Vermont (1786) are amongst the

states who favoured a more qualified approach to their constitutional adoption of the separation of powers

theory. The texts of these documents, and other from the same era, are available at

<http://www.yale.edu/lawweb/avalon/18th.htm> (last visited March 29, 2006).

? 8. v. Dodo 2001 (5) BCLR 423; 2001 (3) SA 382, at para 22.

' Re Certification of the Constitution of South Africa (the First Certification case) 1996 (4) SA 744, at

para.s 106-8.

"' Kenny J. accepted in Abbey Films v. A.G. that ‘the framers of the Constitution did not adopt a rigid

separation between the legislative, executive and judicial powers’, a ‘realistic’ appraisal of the position
-which, Morgan notes, has not always been adhered to by the courts. See Abbey Filmsv. A.G. [1981] IR

158, at 171, and Morgan, The Separation of Powers in the Irish Constitution (Round Hall, 1997), at 26-32:

"> Re Reference re Secession of Quebec [1998] 2 SCR 217, at para 15.

i Morgan, op. cit., at 24.

11996 (4) SA 744, at para. 109.
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In its place, a variety of these partial theories of the separation of powers have emerged.
Schemes of separation have been put forward from a host of theoretical and practical

perspectives.

[S]cholars [have]... staked claims for a de-evolutionary versus an evolutionary
approach; a neoclassical versus a pragmatic approach; an originalist versus a non-

originalist interpretation, or judicial literalism versus judicial interpretation.'

The existence of such myriad interpretations of the theory makes any overarching

analysis of its efficacy very difficult.

B. The ubiquity of the institutional trinity

These differing doctrines do, however, tend to be united in their invocation of, and
reliance upon, Montesquieu’s original tripartite vision of the state. Although none of
them seek to embrace and adopt it in its entirety, the three-way classification of state
power as legislative, executive or judicial recurs as a central feature of almost all
understandings of the separation of powers. Differences arise not over the validity of this
initial threefold categorization of the governing functions of the state, but rather over the
particular inter-institutional allocation of power. Thus, although the pure model of
separation has been generally discounted as a viable institutional theory, its central
threefold vision retains its influence as a guiding principle of power distribution. The
model of a legislative-executive-judicial division of functions continues to appear as an
essential element of any constitutional discourse. Disputes arise not over its inherent
validity but over the mechanics of its actual operation. Contemporary theorists therefore
tend to implicitly accept the veracity of this three-fold division of power, striving not to
replace but to re-calibrate it for the modern world. It is through its reliance upon the
tripartite model of institutional power that a conception of the state becomes recognisably
a theory of the separation of powers. Thus it seems also a suitable starting point for any

analysis of its efficacy as an institutional theory.

' Brown, “Separated Powers and Ordered Liberty” (1990) 139 U. Pa. L. Rev. 1513, at 1522-23.
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II. THE SEPARATION OF POWERS AS AN EFFECTIVE

INSTITUTIONAL THEORY

A. Indeterminacy as an institutional problem

As an institutional doctrine, the theory of the separation of powers has a clearly defined
role in helping to structure and direct the distribution and division of institutional power.
Proffering a particular vision of institutional order, it ought to act as a guide to those who
wish to establish an efficacious system of governance. After all, if an institutional theory
1s to convincingly support its claims of normative value, it must first fulfill its primary

duty of organising and arranging the allocation of institutional power in that state.

As a theory, the tripartite understanding of the separation of powers has always been
notable for its communicative simplicity. The idea of three separate organs with
independent powers is easy to explain and to appreciate. This vagueness certainly did not
hinder the global diffusion of the doctrine. Such an ‘open texture, which enabled people
to see in it what they liked, and take from it what they wanted, was no disadvantage to its
reception or employment"6. This same simplicity, however, makes it problematic to
apply. An institutional theory, it has been argued above, should actively assist in shaping
the structure of a state if it is to retain any practical utility. It should therefore provide
sufficiently specific criteria to decisively determine initial, and indeed ongoing, disputes
over inter-institutional competences. The tripartite model, however, is so abstract that it is
almost always unclear what it actually enjoins in an individual instance. As this section
will seek to show, it would seem that the doctrine is, in fact, so indeterminate that it is

ultimately devoid of any practical efficacy.

B. Indeterminacy in action — the absence of directive details
Easy to express, the Montesquian model is, as an interpretative principle, extraordinarily

problematic to apply. Montesquieu himself made no attempt to establish a workable

' C. Munro, Studies in Constitutional Law (2" ed, Butterworths, 1999), at 302.
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scheme of institutional separation and others since then have struggled with the doctrine’s
definitional indeterminacy. The key difficulty is the imprecision inherent in the theory’s
central terms. For example, the two dominant versions of the theory in the extensive US
literature on this issue both depend, for their everyday usage, on essentially indefinable

notions.

(i) The formal doctrine

The formalist conception of the separation of powers attempts simply to preserve the
distributional integrity of the tripartite model. From a normative point of view, formalists
trust entirely to the model’s inherent veracity. When faced with a question of disputed
competences, the formalist court or commentator is concerned chiefly to identify and
classify the task at hand. Once characterised as a legislative, executive or judicial
function, the task is allocated to the appropriate institution. The initial classification thus
effectively exhausts the formalist enquiry. This step necessarily involves, however, the
adoption and employment of essentially arbitrary definitional criteria. How, for example,
should an executive function be defined? And how can a court distinguish between a
legislative and judicial task? The courts in Ireland and the US have conspicuously failed
to provide a convincing and determinative account of the critical characteristics of the

respective institutional functions.

Irish judges have, for their part, intermittently attempted to develop an authoritative
definition of the judicial function. The indeterminacy of this concept has meant, however,
that they have been forced to rely on a capriciously chosen check-list of apparently
important features. Kenny J. in McDonald v. Bord na gCon (no. 2) opined that the

‘characteristic features’ of the administration of justice were:

(1) a dispute or controversy as to the existence of legal rights or a violation of the
law;
(2) the determination or ascertainment of the rights of parties or the imposition of

liabilities or the infliction of a penalty;
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(3) the final determination (subject to appeal) of legal rights or liabilities or the
imposition of penalties;

(4) the enforcement of those rights or liabilities or the imposition of a penalty by
the court or by the executive power of the State which is called in by the court
to enforce its judgment;

(5) the making of an order by the court which, as a matter of history, is an order

characteristic of courts in this country.'’

Like the efforts of earlier Irish courts in Lynham'® and Shanahan'®, however, this
definition provides only a descriptive summary of the everyday workload of the
contemporary court. An ex post facto overview of the average judicial caseload, it does
not offer a suitably prescriptive analysis of the core concepts of the judicial function. The
logic of Kenny J.’s position is hopelessly circular, relying on the current nature of the
court’s activities to define its function into the future. The McDonald criteria reflects the
judge’s estimation only of what the courts do, rather than what they ought to do. In this, it

owes more to historical happenstance than conceptual coherence.

The alternative, however, is for a court to content itself to ‘say in a given instance
whether or not the procedure is an exercise of [judicial] power, rather than to identify a
comprehensive check-list for that purpose’zo, categorising instances of institutional power
on a case-by-case basis. This ‘easier, if intellectually less satisfying’*' approach has been
adopted by the US and Irish courts in several cases. It is, however, similarly affected by

the connected problems of indeterminacy and arbitrariness.

'"11965] IR 217, at 231.

'® Lynham v. Butler (no. 2) [1933] IR 74. In this case, Kennedy C.J., interpreting A. 64 of the 1922 Free
State Constitution, attempted to define the judicial power in a lengthy section which, he admitted, was
offered ‘by way of description rather than of precise formula’. Like the McDonald criteria, it functioned
more as a description of what the court did rather than an analysis of what it ought to-do. .

" State (Shanahan) v. A.G. [1964] IR 239. Here Davitt P., denying any attempt on his part to fully define
the judicial power, nonetheless set out another lengthy description of what he saw as its essential features.
2 per McCarthy J. in Keady v. Garda Commissioner [1992] 2 IR 197, at 204.

21 11992] 2 IR 197, at 204,
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The Irish courts have oscillated between bold (but necessarily incomplete) attempts to
identify the essence of institutional functions and a more realistic recognition that ‘this
question is likely ... to be resolved on a pragmatic case-by-case basis rather [than] by
reference to a pre-defined set of principles’®”. Because the functions are so difficult to
define, the court is forced to identify, distinguish and allocate institutional powers on the
basis of unconvincing, inauthoritative and ever-shifting criteria. Thus the Irish courts
have in recent years experimented with auxiliary options — namely the historical®,
contextual®® and incidental®® approaches. These methods differ considerably, however.
The conceptual approach, for example, resembles the McDonald checklist in that it seeks
to reduce an abstract and elusive concept to a precise and comprehensive definition. The
contextual and incidental options, on the other hand, involve a more intuitive examination
of the measure at issue, the existing institutional context and the centrality of the power
impugned to the conduct of the body in question. Theoretical esoterics are eschewed in
favour of a pragmatic and definitionally-indeterminate approach. That the courts see fit to
intermittently rely on such varying interpretative techniques — with Kearns J. actually
considering all three in the course of a single decision in O’Donoghue v. Ireland®®
without comment or complaint — illustrates the problematic dearth of clarity or certainty

in this area of the law.

From an American perspective, INS v. Chadha®’ provides an excellent example of the
problems involved with this sort of case-by-case approach. Faced with a purported
legislative veto of the decision of an immigration judge to suspend Chadha’s deportation,
the majority, noting the impact of the decision on the applicant’s rights and liabilities,
defined the power as a legislative one. Powell J., on the other hand, classified it as a
judicial function — powerfully demonstrating the intensely subjective nature of the

judges’ individual analyses.

*2 Hogan & Whyte, Kelly: The Irish Constitution (4™ ed., Butterworths, 2003), at 627.

2 Keady v. Garda Commissioner [1992] 2 IR 197.

* O'Donoghue v. Ireland [2002] 2 IR 168.

» Murphy v. G.M., Unreported, High Court (O’Higgins J.), 4 June 1999. For a further discussion of these
three approaches, see Morgan, op. cit., at Chapter 4, and in “Judicial-o-centric separation of powers on the
wane?” (2004) XXXIX Irish Jurist 142, at 154-158.

?12000] 2 IR 168.

77462 US 919 (1983).



Similar problems apply to any attempt to identify the essence of the executive function. It
is difficult to identify any clear conception of exactly what constitutes the executive.

Thus the English courts have:

[Clontinued to use the language of Queen and Crown to signify an executive
which has been transformed almost out of all recognition since the seventeenth

and eighteenth centuries.”®
This reflects the fact that:

[TThis notion [of an executive branch] principally seems to exist to capture all that

is excluded from the other two categories®.

Apparently incapable of definition in its own terms, the concept of the executive thus
encounters the same difficulties outlined above in respect of the judicial function. Once
again, courts and commentators are forced to identify executive organs on an effectively

ad hoc basis.

The inconsistency inherent in this type of palm-tree justice is directly attributable to the
indeterminacy of the concepts which are central to the use of this formalist theory. The
formal view of the separation of powers ‘depends upon a belief that the legislative,
executive and judicial powers are inherently distinguishable as well as separable from
one another’, a proposition which, judicial experience has shown to be a ‘highly

uestionable premise’>’. The realit , as Stevens J. recognised, is that:
q P y g

[T[he exercise of legislative, executive and judicial powers cannot be
categorically distributed among three mutually exclusive branches of government

{[because] governmental power cannot always be readily characterised with only

% Daintith & Page, The Executive in the Constitution (Oxford University Press, 1999), at 26.
¥ Barber, loc. cit., at 71.
PO Brown, /oc. cit., at 1525.
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one of those three labels. On the contrary ... a particular function, like a

chameleon, will often take on the aspect of the office to which it is assigned.’'

(ii) The Functionalist Approach

The functionalist conception of the separation of powers, on the other hand,
acknowledges the impossibility of the formalist school’s neatly compartmentalised
vision, opting to concentrate instead on the preservation of the normatively crucial inter-
institutional balance. Aspiring, as it does, to ensure that no single body assumes a
disruptive position of excess power, this deliberately echoes the foundational objectives
of the doctrine. Once again, however, the simplicity of the tripartite model is practically
problematic. How is this notion of balance to be assessed, let alone secured? How can the
respective institutional strengths of the three organs of the state be compared? One need
only look at the way in which the legislature,” the executive® and the judiciary®* have, at
various times, been characterised as the single greatest threat to civil governance to see
that this is an endlessly impracticable task. Just as the formalist theory necessarily (and
misguidedly) assumes the ability to accurately define and thus distinguish the three
functions of the state, so the functionalist approach similarly demands the apparently
impossible capacity to define, adopt and consistently employ the essentially indefinable

notion of institutional balance.

Like its formalist rival, the functionalist approach tends to result in the ad hoc and uneven
judicial treatment of separation of powers issues. Judges in the US have been unable to
successfully elaborate universal criteria for these cases. The central concepts of the

tripartite model — the characteristic functions of each institution and the balance to be

*! Bowsher v. Synar (1986) 478 US 714, at 749.

%2 Madison, like many of his contemporaries, regarded the legislature as the greatest institutional threat to
constitutional government.

3 See, for example, Hewart, 7he New Despotism (Benn, 1929) in which the former Lord Chief Justice
railed against the dangers of increasing executive power.

* Academic commentary in the U.S. in the years after the Warren Court considered in some detail the
argument that the court’s power of judicial review makes it the most prominent threat to democratic
government. This directly contradicted Hamilton’s view of it as the least dangerous branch of government.
See, for example, Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (2"d ed.,
Yale University Press, 1986), and Bork, The Tempting of America: The Political Seduction of the Law
(Free Press, 1990). Cf. Hamilton, op. cit., Book 78.
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maintained between them — have proved impossible to define. Judges have thus been cast
in a reactive rather than a prescriptive role, adjusting their view of the relevant criteria to

reflect the issues raised in an individual case.

The consequence of the absence of comprehensive curial guidelines in the U.S. courts has

been that:

[TThe Court has appeared to decide each case as if it were the first of it kind, with
each individual justice apparently weighing the costs and benefits according to

some idiosyncratic scale of value ... which may vary from case to case.*”

Both the formalist and functionalist versions of the separation of powers theory are thus
crippled by the central indeterminacy of the tripartite model. The nature of the branches,
and the distinction between them, cannot, it is clear, be determined ‘with mathematical
precision’“’. Definitional uncertainty, as Marshall and Jennings have commented, is
typical of all aspects of the theory.”” The doctrine provides guidance and direction only to
the extent to which it is supplemented by the court’s own intuitive choice of independent
evaluative criteria. The use of the tripartite model necessarily involves a choice between
the Scylla of subjective inconsistency and the Charbydis of arbitrary determinacy. The
formalists and functionalists face essentially the same problem of trying to construct an
operational theory of power allocation from an institutional model, the details of which
are hopelessly unclear. The tripartite theory provides a vision of constitutional
governance but no guidance as to how to achieve it in practice. As Brown comments, the
formalists and functionalists differ ‘in the end [on] no more than a question of where the

proper point lies in the flexibility/determinacy matrix”’ %

33 Brown, loc. cit., at 1518.

36 Springer v. Government of the Philippines (1928) 277 US 189, at 211, per Holmes J.
37 See Marshall and Jennings, op. cit.

3% Brown, loc. cit., at 1530.
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C. Indeterminacy of objectives

The simple Montesquian model is therefore insufficiently specific to effectively serve as
a directive principle of institutional organisation. It is, of itself, too vague and imprecise
to authoritatively regulate the institutional structures of the state. For the doctrine to
function effectively, some external criteria or value capable of supplying the certainty
lacking in its basic design is required. One solution would obviously be to interpret the
theory in the light of the objective which it aims to achieve. Here again, however,
determinacy difficulties arise. The separation of powers has historically been justified by
reference to several discrete normative values. Morgan, for example, identifies four
policies which have been advanced, at various times, as the foundational objectives of the
doctrine.** Gwyn, for his part, posits five®’. These differing policies are not necessarily
mutually exclusive. They do, however, variously suggest that the separation of powers

doctrine aims, inter alia, to:

e Prevent tyranny by ensuring that power is not vested in any single individual or
organ.

e Secure a balance between institutions such that they are capable of supervising
each other’s actions through a system of checks and balances.

e Ensure law is made in the public interest by establishing a balance of power
between institutions, or representative groups.

e Enhance efficiency by giving responsibility for individual tasks to the most
appropriate institutional actors.

e Prevent partiality and self-interest by separating the personnel involved in
decision-making.

e Ensuring objective and generality in the creation of laws by separating the tasks

of law-creation and law-enforcement.

%% These are (i) balance of power, (ii) efficiency, (iii) preventing a conflict of interests, and (iv) ensuring
law is public, objective and precise. See Morgan, op. cit, in Chapter 2.

(1) To create greater government efficiency; (2) to assure that statutory law is made in the common
interest; (3) to assure that the law is impartially administered and that all administrators are under the law;
(4) to allow the people’s representatives to call executive officials to account for the abuse of their power;
and (5) to establish a balance of governmental powers’, Gwynn, The Meaning of the Separation of Powers:
An Analysis of the Doctrine from its Origin to the Adoption of the United States Constitution (Tullane
Studies, 1965), discussed in Morgan, op.cit., in Chapter 2.
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e To allow elected and representative officials to supervise the actions of executive

officials and call them to account if necessary.

There is, it is obvious, considerable overlap between several of these objectives. An
institutional balance, for example, could clearly be devised which was capable of
increasing the possibility that laws be enacted in the public interest while, at the same
time, safeguarding the state from the ills of unilateral rule. Equally, however, these values
are not neatly co-extensive. Securing the public-spiritedness of official acts requires a
much more elaborate structure than one focused primarily on the prevention of tyranny.
A citizen, intolerant of what he sees as intrusive government, may support the idea of
avoiding a solitary concentration of public power but may object to the establishment of a
more complex and instrumentally-calibrated institutional structure. An individual’s view
of what the separation of powers prescribes is thus dependent, in the first place, on their
perception of its specific aspirational objectives. Does it dictate a simple separation of
personnel, or does the doctrine demand the establishment of a particular institutional
balance? Does it require that legislation is enacted in the public interest, or is the theory
satisfied once Acts are expressed in sufficiently general terms? Does it, in fact, impose no
limitations on the content or language of legislation, insisting only that it be created by
the designated legislative organ of that state? The separation of powers theory is clearly
capable of encompassing a host of varying views of the state. It does not, in itself,
indicate a particular hierarchy of values or provide any guidance as to the appropriate

prioritisation of objectives in cases of choice, or indeed conflict between them.

This poses problems for those who seek to rely on the doctrine, or, indeed, to assess it.
Barber emphasised that °[t]esting the efficiency of an institution requires the clear
identification of its goals and a careful practical examination of its outcomes’*'. With its
ambiguous values and objectives, the separation of powers theory defies both usage and
analysis. Its indeterminacy, once again, ‘enable[s] people to see in it what they lik[e], and

»42

take from it what they wan[t]’"", creating an impression of popular support for a single

I Barber, loc. cit., at 66.
* Munro, op. cit., at 302.
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theory which in fact conceals beneath its surface considerable scope for serious

disagreement on important constitutional questions.

D. Confusion in the courts

This view of the theory as all things to all people is most starkly demonstrated by the
doctrine’s frequent appearance on opposing sides of the same argument. This has been
evident even as far back as the American caselaw of the early 19" century. The political,
constitutional and jurisprudential processes leading to the adoption of the legitimacy of
judicial review by the U.S. Supreme Court in Marbury v. Madison® are well-known and
need no more than the briefest description here. Marshall C.J.’s rejection of the ‘honied

Mansfieldism of Blackstone’s™**

equation of popular sovereignty with legislative
supremacy was founded on the federal Constitution’s clear classification of the people as
ultimately supreme. The Constitution was not only the source of the powers of
government agencies but also of the limitations imposed on these organs of the state. The
‘original and supreme will’ of the American people, as expressed in their enactment of
the Constitution, ‘organises the government and assigns to different departments their
respective powers. The powers of the legislature are limited and defined’. The presence
of such constitutional limits necessarily implies the existence of a body capable of
adjudicating on alleged transgressions of these boundaries. As an issue of legal

interpretation, the separation of powers principle clearly dictates that such questions

ought to be entrusted to the judiciary. Of this, Marshall C.J. had no doubt:

It is emphatically the province and duty of the judicial department to say what the
law is. Those who apply the rule to particular cases, must of necessity expound
and interpret that rule. If two laws conflict with each other, the courts must decide
on the operation of each. So if a law be in opposition to the Constitution ... the
court must determine which of these conflicting rules governs the case. This is of

the very essence of judicial duty.*

1 Cranch 137; 5 U.S. 137; 2 L. Ed 2d 60 (1803).

“ Edward Corwin, ‘The Higher Law Background of American Constitutional Law’ (1928-29) 42 Harvard
Law Review 149, 365, cited in Geoffrey Marshall, op. cit. 104.

51 Cranch 137 (1803), at 177-178.
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However, there were those who saw the theory instead as insisting on the exclusion of the
judiciary from what was, for them, patently an issue of legislative action. Gibson J., for
example, delivering a dissenting opinion in the 1825 Pennsylvanian case of Eakin v.
Raub*® questioned the validity of the supervisory jurisdiction of the courts. Adjudicating
on the normative disabilities of an elected assembly — what Kelsen later portrayed as the
exercise of a negative legislative power' — was not, according to Gibson J., a
responsibility which ought to vest in the judicial branch. The significant point, however,
is that his objection rested on his own view of the separation of powers as a principle
which demanded that the organs of state not interfere in what were the prima facie areas
of activity of their theoretically co-equal counterparts. As a dissenting judgment in a state
court, Gibson J.’s decision was not, in itself, constitutionally significant. However, it does
demonstrate quite clearly how the separation of powers theory can be plausibly invoked

in support of very different ideas of judicial review. As Marshall remarked:

In reality, arguments from the separation of powers, though frequently mentioned,
are ultimately of little force on either side of the controversy. As a consideration
in favour of review, the doctrine is too vague and (since better arguments exist)
superfluous. As an argument against review, it is in its commonest forms

unconvincing.*®

The doctrine’s chameleon-like capacity to serve both sides of an argument was again
evident in Myers v. U.S*, and in Youngstown Sheet and Tube Co. v. Sawyerso. In both
these cases, the majority and minority of the U.S. Supreme Court invoked the separation
of powers theory in support of their very differing conclusions. In the latter case, for
example, the majority invalidated a Presidential attempt to seize and operate steel mills in
the midst of the Korean War. They based this decision on their strong conviction that the

separation of powers ought to operate as a guarantee of liberty. To allow such a unilateral

12 Sergeant and Rawle (Penn.) 330 (1825).

7 Kelsen, “La Garantie Juridctionelle de la Constitution” (1928) 44 Revue du Droit Public 197.
*® Geoffrey Marshall, Constitutional Theory (Clarendon, 1971), at 108.

272 U.S. 52 (1926).

59343 U.S. 579 (1952).
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executive seizure of individual property rights, even during wartime, would constitute an

unacceptable infringement of this value.

The minority, on the other hand, advanced an efficiency-based understanding of the
separation of powers doctrine in support of their position that the executive ought to be
able to carry out such acts without being obliged to have disruptive recourse to the other
branches of government. The theory, in their view, created an executive power so that

such managerial judgments could be unilaterally made in times of crisis.

Recent judicial allusions to the theory in Britain have also been notable for their vastly
varying views of what the idea of a separation of powers involves. In Lord Steyn’s eyes,
the theory envisages an independent, institutionally-separate court, charged with the
intensive scrutiny of the other branches of government.Sl To Lord Hoffman, it requires
only judicial caution and restraint, constraining the ability of the court to investigate

matters allocated by the theory to the other organs of the state.*?

This uncertainty and confusion as to the institutional dictates of the doctrine has also
characterised the recent attitude of the Irish Supreme Court to the theory. The court
unanimously agreed in 7.D. v. Minister for Education™ that the tripartite theory is a
constitutional principle of considerable influence in the Irish legal order. What was
striking, however, was the extent of the differences between the members of the court on
the nature of the theory itself. Marshall had remarked in his work on the inability of
advocates of the idea of a three-way institutional separation to conclusively determine
whether a scheme of checks and balances constituted a central tenet of the theory, or
rather a justifiable departure from its strictest demands. The Supreme Court seemed to
share this confusion. Denham J., in her dissenting opinion, clearly envisaged the

existence of a system of scrutiny as a ‘breach [of] a rigid concept of the separation of

5! Lord Steyn, “The Case for a Supreme Court” (2002) 118 L.Q.R. 382, at 383.

52 Lord Hoffman, “The COMBAR Lecture 2001: Separation of Powers” (2002) 7 Judicial Review 137. Cf.
Martin Chamberlain, “Democracy and Deference in Resource Allocation Cases” (2003) 8 Judicial Review
12. Lord Hoffman’s view echoes the more traditional judicial view of separation of powers, evident in
authorities such as Dupont Steels v. Sirs [1980] 1 WLR 142.

312001]4 LR. 259.
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powers’54. Keane C.J., however, seemed to regard such inter-institutional restraint as a
requirement of the theory itself, citing Hardiman J.’s words in the earlier Sinnott>® case in
support of his own conclusion that the principle ‘exists to prevent the accumulation of
excessive power ... and to allow each [organ] to check and balance the other’*°.
Hardiman J., for his part, evinced a more pragmatic attitude to such checks, appearing to
view them as a practical necessity of the administration of power. He insisted that their
instantiation in the Irish order did not denote that the constitution’s brand of separation of
powers was ‘in any general sense a porous one’>’. Murray J. (as he then was) expressly
acknowledged the existence of these varying views of the theory, admitting that it could
be, and indeed has been, construed either as a ‘distribution of powers’ between branches,
‘or [as]a balancing of power among these [organs]’>®. That such contrasting conceptions
can co-exist beneath the same constitutional banner provides clear evidence that

Marshall’s accusations of unavoidable conceptual confusion were well founded.

The theory, in its various guises, is clearly capable of supporting diametrically opposite
understandings of the state. It is uncertain, in any given situation, whether the doctrine in
fact enjoins the separation or the blending of the state’s institutions. Plausible arguments
can be constructed in support of either point of view. Its utility as an institutional theory
is thus seriously compromised. In reality, it seems no more than a political catchphrase of
limited polemical utility, devoid of any sort of central ethos or ideological essence. It
serves only as a rhetorical rallying-point, a convenient label for an a priorii conclusion
reached in reliance on any number of external considerations. By itself, it supplies scant
direction for the institutional actors in the state, offering equal backing for an array of

diverse and divergent views. As Marshall so famously remarked, the theory is:

5 [2001] 4 LR. 259, at 306.
% Sinnott v. Minister for Education [2001] 2 I.R. 545.
%612001] 4 1.R. 259, at 286.
°7[2001] 4 I.R. 259, at 367.
%8 [2001] 4 1.R. 259, at 329.
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[I]nfected with so much imprecision and inconsistency that it may be counted as
little more than a jumbled portmanteau of arguments for policies which ought to

be supported or rejected on other grounds.”

E. The historical origins of the uncertainty

This problem is not simply a product of an inadequate contemporary understanding of the
doctrine. Magill argues persuasively that this fatal indeterminacy is, in fact, an
inescapable element of the theory of the separation of powers. Examining the historical
emergence of the idea, she notes how it developed as an amalgamation of the older
doctrine of mixed (and later balanced) government with the concept of the separation of
government functions. Both ideas aimed to structure state power in such a way that the
evil of tyrannical rule would be avoided — an objective which, it was outlined above, the
separation of powers is generally accepted to share. These two theories, however, sought

to achieve this end in clearly divergent ways.

United in their emphasis on the importance of ensuring an institutional ‘balance’, these
theories actually defined that notion in very different ways. Separating the functions of
government demanded a distinct division and separation of institutional competences
between independent state organs. The mixed/balanced theories, on the contrary, required
the co-operative participation of the state’s distinct social classes, through their
institutional representatives, in its governance.®’ It is scarcely surprising, therefore, that
the modern ‘marriage of the two [pre-constitutional] ideas is a troubled one’®. The
contemporary lack of such clearly-defined social classes leaves the institutions of the
state as the locus for both separation and balancing. The institutions are supposed to be
separate to avoid tyranny, but are also required to co-operate to achieve an appropriate

institutional equilibrium. ‘The system of separation of powers is equated with balance

* Geoffrey Marshall, op. cit., at 124.
% See Chapter 5, infra, for a more extensive discussion of the mixed theory of government.
5" Magill, “The Real Separation in Separation of Powers Law” (2000) 86 Va. L. Rev. 1127, at 1166.
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among the government departments’, thus, ‘collaps[ing] both strategies into one

objective’.®

The two theories are treated as complementary elements of a unified ideal, with the result
that this ostensibly cohesive doctrine is, in actual fact, unclear as to whether it
instinctively demands a system of separation or of checks and balances. These twin
pillars of the theory are actually uncomfortable ideological bedfellows, straining to
conceal their differences behind a show of joint support for a tripartite model of
institutional arrangement. Their shared attachment to the number three is insufficient,
however, to obscure the fact that they incline in contradictory directions, seeking
constitutional salvation by the very different paths of institutional separation or blending,

with all the contradictory requirements such opposite approaches entail.

II1. VALUE-SHAPING AND THE SEPARATION OF POWERS

A. The problem of hidden normative judgements

Indeterminacy, it has been demonstrated, thus affects all aspects of the tripartite
separation of powers theory, necessarily casting doubt on the specifics of its details,
ideals and instrumental objectives. The doctrine, of itself, does not actually demand the
adoption or indeed rejection of a particular scheme of institutional arrangement. It is but a
convenient label for the articulation of various concerns about the regulation of the
structure of the state, lending rhetorical colour to an argument advanced on essentially
independent grounds. This indeterminacy of detail makes the model, taken seriously, an
institutional theory of minimal merit. Necessarily unable to provide concrete criteria for
the resolution of questions of disputed or uncertain institutional competence, the doctrine
is pathologically incapable of fulfilling the primary role of any institutional theory — that

of directing the arrangement and interaction of the organs of the state. That it has become

% Ibid., at 1167. Magill goes on to note that this unified approach could only succeed if a causal connection
could be established between the fact of functional separation and the existence of an institutional balance.

This, however, cannot be satisfactorily established in the absence of measurable criteria of balance, forcing
the separation of powers theory to rest its validity on a ‘fanciful premise’. See Magill, at 1170-1174.
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a doctrine of such widespread and recurring constitutional import in spite of this problem
is concerning in itself. However, its indeterminacy of objectives further undermines the
theory’s utility in a manner which is arguably more serious, adversely affecting its ability
to discharge the constitutionally crucial task of norm-reinforcement, identified in Chapter
1.

It was suggested in the previous chapter that an institutional theory, through its reliance
on notions of public reason and justification, plays an important part in supporting and
shaping the shared normative values of a state. The way in which the institutions openly
invoke and employ common communitarian principles affirms the foundational status of
these values, whilst simultaneously encouraging citizens to continue to rely on them in
any future interaction with the state. It is thus essential that this process of institutional
exposition sufficiently informs the public about the nature and characteristics of these
constitutionally central values. The separation of powers, however, has been shown to be
demonstrably lacking in such specifics. By itself, it is but a ‘desiccated concept that waits
for the introduction of a stronger normative thesis before it generates a full conception of

the doctrine that can provide any institutional considerations.”®

Any theory of separated
institutional power depends for its details on the political vision upon which it is

premised.

Yet, in many jurisdictions, these normative assumptions remain untested by political or
judicial debate. This calls into question the extent to which the doctrine, as an
institutional theory, is performing its value-shaping or value-reinforcing role. Instead of
articulating a complete theory of the system’s directive principles of institutional
separation, discussions instead tend to concentrate on individual aspects of the
institutional arrangements at issue — the delegation of legislative power in Ireland, for
example, or the position of the Lord Chancellor or House of Lords in the U.K. The

intuitive simplicity of the tripartite model has the unfortunate effect that it can come to be

% Barber, loc. cit., at 65-66.

42



used as an underdeveloped article of constitutional faith, a concept ‘admired without

being analysed, and imported to [a legal system] with little or no debate’®*.

Commentators have remarked on how the American courts, for example, tend to treat the
theory as an end in itself,*’ a ‘self-executing safeguard’“’ to be interpreted and upheld
without any examination of the deeper normative origins of the judge’s individual
understanding of what the doctrine demands. In this, U.S. judges are not alone. This
inclination to rely on the theory as if it reflected a single unitary vision of the state
inhibits the public’s ability to properly understand it. It has been demonstrated that the
theory is little more than a broad rhetorical church, under the auspices of which
essentially rival sects seek shelter. The theory is determinate (and thus usable) only when
viewed from a particular political or theoretical perspective. Its portrayal in the courts as
‘an ostensible theory of the constitution’® conceals such subjective value judgments
behind a putatively apolitical facade. ‘Separation of powers theory claims to be an
exercise in constitutional theory, and in so doing distinguishes itself from exercises in
pure political theory’®® at the same time that it depends upon the adoption of
controvertible political concepts for its institutional efficacy. The political foundations of
a court’s interpretation of the doctrine are, however, rarely made explicit in its judgment.
Thus, the public are unable to understand or engage with the normative substance of the
institutional decision. Public justification centres solely on a tripartite model which, when

it is subjected to more intensive scrutiny, is cripplingly uncertain.

The contemporary approach to the separation of powers thus serves to shape, support and
encourage continued public allegiance to a tripartite model about which there are
profoundly differing views. The model is treated as a value or end in itself at the same
time that it gives sustenance to contrasting conceptions of the state and its structures. It is
commonly used as an ex post facto label for a conclusion reached on other, crucially

unspoken, grounds. It therefore fails to exert the vital unifying influence which an

% Morgan, op. cit., at 297.

6 See, in particular, Brown, /oc. cit.

% Buckley v. Valeo 424 US 1 (1976), at 122.
57 Barber, loc. cit., at 62

% Ibid., at 62.
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institutional theory ought to exercise, rallying the public behind a rhetorical standard

which ostensibly unites all but actually persuades none.

The recent caselaw of the Irish courts provides the perfect illustration of this point. The
presence of divergent judicial interpretations of the theory has already been alluded to
above. The majority of the court in the 7.D. decision, it should be remembered, rested
their conclusions almost entirely on the doctrine of the separation of powers. They did
not, however, advert to the political origins of their position. Favouring a dogmatically
strict understanding of the separation of powers, it is clear, from closer examination of
the judgments, that these judges were decisively influenced by a majoritarian conception
of democracy. At not stage, however, did they engage with the substance of that theory,

or attempt to justify it by the institutionally valuable process of public reason.

The majority did not question the entitlement of the individual applicant’s to the
protection of Article 42. 4. Rather Keane C.J. expressed the ‘gravest doubts’ about the
judiciary’s entitlement to enforce this type of socio-economic right, seeing in Kelly J.’s
actions the ‘far-reaching assumption by the courts of what is, prima facie at least, the
exclusive role of the executive and legislature’eg. This prima facie view reflected a
clearly-held a priorii position. As the Chief Justice commented, ‘a Rubicon has béen
crossed’’’ — but one which sprang not from an express constitutional mandate, but rather

from a political philosophy he personally regarded to be in the constitutional ascendancy.

The leading majority judgment of Hardiman J. concurred in this opinion of the primacy
of a ‘strict separation of powers’, going so far as to require the individual’s express
constitutional rights to be interpreted as subject to its values. Thus the long-standing
assertion by an earlier Supreme Court that the judiciary’s power was ‘as ample as the
defence of the Constitution requires’71 was, in Hardiman J.’s view, to be restricted by

reference to an understanding of the separation of powers which he saw as ‘fundamental

% 12001] 4 L.R. 259, at 285.
°12001] 4 I.R. 259, at 288.
7 Per O’Dalaigh C.J. in State (Quinn) v. Ryan [1965] LR. 70, at 122.
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to all ... provisions’’? of the constitutional text. This was not, in his opinion, to neglect
the express references to the right to free primary education in the document. Hardiman
J.’s perception of the separation principle’s primacy necessarily required, however, that
such claims could only be entertained in ‘an absolutely extreme situation ... as an
absolutely final resort in circumstances of great crisis, and for the protection of the
constitutional order itself”. Given the vindication of very significant, expressly
guaranteed, and necessarily transient,”* constitutional rights did not satisfy such stringent
criteria, it is difficult to imagine what would. The 7" D. majority therefore chose to read
express constitutional precepts in light of an implicit, perhaps only organisational
principle, which they elevated to the status of a ‘high constitutional value’”>. This was, of
course, a permissible (if arguably novel) interpretation of the text. The difficulty lies in
the fact that it was a decision evidently derived from unarticulated and unacknowledged
assumptions of political theory. Hardiman J.’s judgment was inspired by the sort of basic
majoritarian understanding of the democratic state about which Craig has been especially

scathing.

The assertion [of a counter-majoritarian difficulty with rights-based judicial
review] is uttered as if this were a self-evident and straightforward proposition. It
is, of course, nothing of the sort. It is based on an implicit conception of
democracy, in which the essence of that concept is captured by the notion of
majoritarianism. This certainly does not capture the totality of almost any
sophisticated exposition of democracy, whether it be modern or classical in

nature.76

212001] 4 L.R. 259, at 369.

7 [2001] 4 L.R. 259, at 372.

™ Kelly J. had relied heavily on the fact that, as this right was available only until each applicant reached
the age of 18, the government’s delay in providing the necessary facilities effectively denied forever the
individual’s prospect of seeing their constitutional rights vindicated.

5[2001] 4 L.R. 259, at 362.

7 Craig, “Public Law, Sovereignty and Citizenship” in Blackburn ed., Rights of Citizenship (Mansell,
1993), at 330. Although Craig was not specifically discussing the separation of powers, he was criticising
the type of majoritarian distrust of judicial action as ‘unelected’ and, thus, potentially ‘anti-democratic’
which informed the majority’s interpretation of the separation of powers in 7.D. As this section has shown,
the formal model was simply the vehicle for the articulation of these counter-majoritarian concerns.
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That the court’s conclusions proceeded from political theory rather than constitutional
thought was made clear in the dissenting judgment of Denham J. She discussed at some
length what was required by the concept of democracy. Citing the decision of Barak C.J.
in the Israeli case of Migdol Village”’, Denham J. expressed her preference for a doctrine
of ‘substantive democracy’. According to this conception of democracy, the protection of
human rights took precedence over bare majoritarianism. Denham J. envisaged the
separation of powers as a ‘functional’ theory which, she felt, should be subject to those
higher principles expressly adverted to in the Constitution. She saw the document as
requiring ‘not [an] absolute system of separation’, but rather ‘a fundamental principle ...
applied in a functional manner’ in order to achieve a ‘just and constitutional balance’’®.
On the facts of the .case therefore, although she felt Kelly J.’s actions lay ‘at the
extremity’ of the court’s power, she regarded it as justified by the ‘firm constitutional
grounding’ of the right under discussion.”” Denham J.’s judgment thus represents a more
appropriate attempt at publicly justifying her position on the separation of powers. By
clearly outlining the political origins of her particular interpretation of the doctrine, she
allowed for the possibility that the public could engage with the issues being debated.
The majority, on the other hand, failed to put forward the determinative reasons for their
decision, thus denying the public the opportunity to understand, evaluate and be

convinced by their conclusions.

B. Public support and the separation of powers

(i) A divergence of institutional and public opinion?

The problems — from the point of view of value-reinforcement — posed by the 7.D.
majority’s failure to adequately and publicly justify the nature of the individual state’s
separation of powers theory are obvious. The theory cannot be effectively employed by a
court without the adoption of some necessarily controversial political values. The use of
the theory, therefore, must always involve the implicit (and perhaps unwitting) invocation
of a particular political perspective. This, in itself, is not objectionable. A successful state,

Chapter 1 suggested, will usually coalesce around a specific political or normative vision.

"7 United Mizrahi Bank v. Migdol Village 49 (4) P.D. 221 (1995).
$12001] 4 I.R. 259, at 306-307.
7 2001] 4 I.R. 259, at 315.

46



The contemporary tendency, however, to treat the tripartite model as an objective in itself
conceals its central political principles from public view. The valuable process of
unifying the public by institutional example is thus inhibited. More seriously however, it
allows for the possibility that the separation of powers theory might serve as a vehicle for
the surreptitious introduction of subjective political beliefs into the fabric of the
constitutional order. There is a clear risk that the court (perhaps unintentionally) will
covertly adopt a political theory with which the public does not agree. Such a rupture in
the relationship between the institutional and public perceptions of the state’s normative
foundations might not be instantly identifiable. In the long term however, this type of
value dislocation cannot but be problematic. If the public believe that the separation of
powers theory reflects one particular normative understanding of the state whilst the
organs of the state consistently rely on a competing institutional vision, social
disharmony would seem to be inevitable. Public expectations of institutional conduct
would, in such a scenario, be regularly disappointed. For how long could
unrepresentative institutions claim continuing public confidence? Will the public feel
bound to offer allegiance to an institutional system with which they do not identify?
Ultimately, a constitutional system stripped of popular support is likely to function as a
disruptive rather than a unifying force, thereby severely undermining the normative

authority of the state.

(ii) Disappointed expectations — the concentration on institutional interests

A similar situation could arise in the possibly more plausible event that consistent
discrepancies emerge between the rhetoric and the reality of an institutional theory’s
actual operation. Public justification, as a process, operates by way of example as well as
expression. Once again, if the institutions of the state declare the doctrine to guarantee
particular normative values, the public will expect to see those values featuring
prominently in any institutional invocation of the theory. A consistent failure to do so
would confound public expectations and, again, undermine the institutions’ claim to
normative authority. . Yet, that is what appears to regularly occur in the case of the
separation of powers. Courts, especially in the U.S., are inclined to affirm the doctrine’s

libertarian credentials in strident and sonorous terms, perpetuating the historical assertion
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that ‘no political truth is ... of greater intrinsic value, or is stamped with the authority of

more enlightened patrons of liberty’®

than the tripartite understanding of the separation
of powers. The same courts then, however, apply it without any practical consideration of

the consequences for the citizen’s liberty of the action impugned.

Brown, in particular, has been highly critical of how ‘[t]he brief bow to Madison so often
performed ... is more a ritualistic gesture than a meaningful framework for the inquiry at
hand’®'. The focus of the court’s concern is generally the inter-institutional framework of
the tripartite theory. The court confines itself to an examination of the impact of the
action impugned on the institutional prerogatives of the relevant branches of government.
Thus in Chadha, the legislature’s attempt to veto the decision to allow Chadha to remain
in the US (which approximated to the abuse of bills of attainder which was one of the
doctrine’s earliest concerns) was not discussed in terms of its adverse impact on
Chadha’s interests, or the partiality inherent in a legislative organ acting against named
individuals. Rather the majority mechanically considered whether the veto process
conformed to the strict letter of the constitutional structures. Although the process was
adjudged unlawful on this basis, the obvious implication of so narrow a ground of
challenge was that the legislature could have vetoed the deportation judge’s decision in
an individual