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Summary

This thesis seeks to examine whether Union citizenship protects social rights to the extent
necessary for it to be legitimately be described as ‘citizenship’. The research methodology is
primarily a doctrinal one and places a strong emphasis on the analysis of primary materials
such as case law, the Union treaties and secondary legislation, as well as relevant white
papers, reports and policy documents.

The thesis begins describing the Marshallian concept of citizenship, which is the basis
for the definition of citizenship employed, and then outlines the role that social rights play
within this model. Social rights are defined as covering two distinct areas: individual social
entitlements protected in legislation and social rights values, which are protected within
constitutions. It is argued that both are necessary for a legitimate model of citizenship.

Having outlined the status of social rights in Community law prior to the Lisbon
Treaty, the thesis then examines the introduction of Union citizenship into EU law and its
subsequent treatment by the Court of Justice. It will be show that while both the case law of
the Court and the legislative response through the Citizenship Directive gave significant
protection to individual social entitlements, the gaps in social rights protection at Union
constitutional level mean that prior to the Lisbon Treaty, EU citizenship could not be
described as a genuine form of citizenship within the Marshallian model. However, the
changes resulting from the Lisbon Treaty, in terms of the Treaties and the legal effect granted
to the Charter, mean that there is now an opportunity to resolve this lack of protection and

create a genuine form of European Union citizenship.
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Chapter 1 — Introduction

1.2 Introduction

The establishment of European Union citizenship through the Treaty on European Union in
1992 has given rise to intense debate about its implications." Some of this discussion has
focused on the appropriateness of the term ‘citizenship’ for the new status created at
Maastricht. However, barring some notable exceptions, the literature has not significantly
addressed whether the nature of Union citizenship is such that it can be legitimately described
as a genuine form of citizenship, when compared to traditional models. Taking the
Marshallian model as its basis, this thesis seeks to address certain aspects of this discursive
deficit.

The Marshallian model of citizenship proposes a status based on the protection of
three sets of rights: civil rights, political rights and social rights.” As will be demonstrated in
Chapter 2, the protection of social rights has always been of a weaker level compared to civil
and political rights, within the general theory of citizenship. For this reason, social rights
form the key basis of this thesis. It examines whether Union citizenship adequately protects
social rights and thereby creates a European social citizenship which sufficiently meets the
requirements of the Marshallian model to justify the term ‘citizenship’ being applied to the

new status created by the Maastricht Treaty.

' See generally La Torre M., (ed.) ‘European Citizenship: An Institutional Challenge’, (Kluwer Law
International, 1998); Reich N., ‘Union Citizenship — Metaphor or Source of Rights?’, (2001) 7 European Law
Journal 4, Jacobs F., ‘Citizenship of the European Union — A Legal Analysis’, (2007) 13 European Law
Journal 591; O’Leary S., ‘Developing an ever closer Union between the people of Europe’, Edinburgh Mitchell
Working Papers Series, 6/2008 (Europa Institute, University of Edinburgh).

% Marshall TH., ‘Citizenship and Social Class’, in Marshall & Bottomore (eds.), Citizenship and Social Class,
(Pluto Press, London, 1992), at 8; Lister M., ‘Marshall-ing Social and Political Citizenship: Towards a Unified
Conception of Citizenship’, Government and Opposition, 471 at 471; Dwyer P., Understanding Social
Citizenship, (The Policy Press, 2004), at 4.



This issue of the legal status of social rights is one that is a source of controversy in
many jurisdictions.” Despite this, all European countries and indeed, most western
industrialised nations, accept a degree of legislative protection of basic social entitlements for
individuals, which are often described as ‘welfare rights’.* The majority of European
countries go further than the protection of basic individual welfare entitlements and also
include references to social rights within their national constitutions.” These may be in the
form of a constitutional protection of individual social rights, or they may consist of
guarantees of wider social values within the constitutional framework of that country.® Due to
the constitutional protection of these social values, such European nations are described as
‘social states’, where the state has an obligation to attenuate the force of the free market.’
Therefore citizens of most European countries derive two sorts of protection of social rights.
First, an individual’s right to avail of social entitlements through the provision of certain
public goods and services. Second, protection is provided through the very fact of living in a
society that mandates a constitutionalised recognition of social rights and social values
through the social state. It will be argued that these two elements constitute vital elements of

‘social citizenship’ within the Marshallian model.

? See De Burca G., ‘The Future of Social Rights Protection in Europe’, in De Burca G. & De Witte B (eds),
Social Rights in Europe, (OUP, 2005), at 4; Ewing KD., ‘Social Rights and Constitutional Law’, (1999) Public
Law 104, at 121; Fabre C., Social Rights Under the Constitution: Government and the Decent Life, (OUP,
2004); Arango R., ‘Basic Constitutional Rights, Social Justice and Democracy’, (2003) 16 Ratio Juris 141; Gori
G., ‘Domestic Enforcement of the European Social Charter: The Way Forward’, in De Burca G. & De Witte B
(eds), Social Rights in Europe, (OUP, 2005), at 71.

* See Forsythe D., ‘The US and International Welfare Rights: Law, Social Reality and Political Choice’, in
Hertel S. & Minkler L. (eds) Economic Rights: Conceptual, Measurement and Policy Issues (Cambridge, 2007);
Dell’Olio F., ‘Supranational undertakings and the determination of social rights’, (2002) 9 Journal of European
Public Policy 292, at 298; Geddes, A. (2000) Immigration and European Integration: Towards Fortress
Europe?, (Manchester: Manchester University Press, 2000), at 154.

3 Joerges C., ‘Democracy and European Integration: A Legacy of Tensions, a Re-conceptualisation and Recent
True Conflicts’, EUI Working Papers, LAW No0.2007/25, (European University Institute), at 3.

% For example see Articles 42.4 and 45, Irish Constitution; Article 20, German Constitution; Article 64,
Portuguese Constitution; Article 47, Spanish Constitution.

7 See Katrougalos G.S., ‘European ‘Social States’ and the USA: An Ocean Apart?’, (2008) 4 European
Constitutional Law Review 225; Scharpf F., ‘The European Social Model: Coping with the Challenges of
Diversity’, (2002) 40 Journal of Common Market Studies 645; Katrougalos G., ‘The (Dim) Perspectives of the
European Social Citizenship’, Jean Monnet Working Paper 05/07; Joerges C. & Rodl F., ““Social Market
Economy” as Europe’s Social Model’, EUI Working Paper LAW No. 2004/8 (European University Institute)
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Taking this as the general model followed in the majority of Member States, attention
turns to Union citizenship and the extent to which it guarantees a social rights aspect. Two
immediate problems, inherently related to the European Union, arise.

First, the European Union does not have the competence to create a single social
welfare system, but operates with each of the Member States continuing to run their own
independent entitlement structures. This results in the difficulty of attempting to assess
whether Union citizenship adequately protects the individual element of social citizenship,
across a transnational entity of 27 separate systems. It will be argued that the individual social
entitlement element will be adequately protected according to a theory of social citizenship, if
a Union citizen in a host Member State is fully entitled to avail of the social entitlements
which that state provides to its own nationals. This is described in this thesis as ‘full social
integration’.

The second difficulty springs from the fact that the European Union has at its very
heart the concept of economic integration.® It will be demonstrated how this fact, and the
resulting elevation of free market principles to the status of constitutional rights, is something
at odds with the nature of the social state. In particular, this is due to the fact that the Union is
lacking a concurrent constitutionalised protection of social rights. This emphasis placed on
the fundamental freedoms creates difficulties for the social state systems of Member States
on two separate fronts. First, individual Union citizens or companies can mount actions
against a Member State claiming that elements of national law inhibit their enjoyment of the
fundamental freedoms. The result of such litigation can have significant implications for the
social policy of the Member State, particularly in view of the supremacy of Union law over

all elements of national law.” Second, in light of Article 4(3) TEU, the Member States are at

¥ Katrougalos G.S., (2007), above note 7, at 243; see Ball C., ‘The Making of a Transnational Capitalist Society:
The Court of Justice, Social Policy, and Individual Rights Under the European Community's Legal Order’, 37
Harvard International Law Journal 307.

? Ball, above note 1, at 333-4.



all times under an obligation to ensure the fulfilment of the Union’s objectives. Accordingly,
any actions that they take which in some way threaten the fundamental freedoms risks a
Commission enforcement action under Article 258 TFEU or a reference to the Court of
Justice under Article 267 TFEU, even if such actions are in furtherance of national
constitutionally mandated social objectives.10 Therefore, Member States not only have to
contend with challenges brought in national courts by individuals or companies, but also the
‘top-down’ scrutiny of the Union institutions. As such, the application of EU law in certain
contexts can represent an entirely new challenge to the manner in which Member States run
their social services, and one which is based on a constitutionalised ideology, completely at
variance with that of the social state.

In light of these concerns, this thesis asks whether the protection of social rights,
which are an essential component of citizenship, has been sufficiently replicated at the EU
level to justify the use of the word ‘citizenship’. It must be determined whether a ‘European
Social Citizenship’ actually exists. It will be argued that while a genuine European social
citizenship has not yet been created; two developments in EU law have created the conditions
which could enable it to be brought about. This thesis will show that the introduction of
Union citizenship and its subsequent development through case law and secondary legislation
provides guarantees surrounding the individualised elements of social citizenship, thus
providing a path towards full social integration for a Union citizen into another Member
State. Coupled with this, the granting of legal effect to the Charter of Fundamental Rights and
changes made to the objectives of the European Union, both brought about through the
Lisbon Treaty, have provided the Member States with new opportunities to protect the social
rights that are guaranteed in their own legal systems against interference from the Union

institutions.

1 Scharpf F., above note 7, at 657.



In the context of the transnational status that Union citizenship is, it will be argued
that this combination of the possibility of full social integration in a host Member State
combined with a new “constitutional parity”” between social rights and the fundamental
economic freedoms, equates to a sufficient protection of the social rights element of

citizenship to meet the requirements of the Marshallian model.

1.2 Chapter Outlines

Chapter 2 examines the concept of citizenship and how it has developed. It places emphasis
on the work of Thomas Marshall as the key proponent of the argument that social rights are a
prerequisite for citizenship. Having considered some of the critiques of Marshall’s work, the
Chapter advocates the Marshallian model of citizenship — that is Marshall’s work as clarified
by subsequent authors — as the template for this thesis. The difficulties created by having to
apply the Marshallian model to a citizenship that is transnational are then considered. The
Chapter concludes by identifying that the ability to avail of individual social entitlements in
another Member State on the same basis as its citizens and benefiting from European
constitutional protection of social rights and values, when similar rights and values in
national constitutions are threatened by the application of Union law, are the two key
determining factors when ascertaining whether Union citizenship is indeed a valid form of
citizenship.

Chapter 3 begins by explaining what constitutes ‘social rights’ and ‘social values’ for
the purposes of this thesis. The chapter then describes the constitutionalised protection of

social rights in Union law up to the Treaty of Lisbon. This is done through an analysis of the

" Ibid., at 665-6.



Treaties themselves, but also by looking at the position of the European Social Charter and
the Community Charter of the Fundamental Social Rights of Workers. The role of
fundamental rights as part of the general principles of Community law is also examined. The
chapter concludes with a detailed analysis of the circumstances in which an individual was
historically able to obtain social entitlements in a host Member State, prior to the introduction
of Union citizenship. This involves a detailed analysis of the position of the ‘worker’ in
Union law, but also the gradual expansion of rights to non-economically active persons.

Chapter 4 charts the response of the Court of Justice to the introduction of Union
citizenship and the manner in which it used this event to significantly enhance the protection
of social rights for Union citizens in a host Member State. The extent to which economic
activity is required in order to gain the benefit of Union rights will be examined, along with
economic risk criteria which the Court implemented to give national governments some
control over the benefits being claimed by Union citizens. Particular focus will be placed on
the concept of ‘financial solidarity between Member States’, which has been developed by
Advocates General and the Court into a tool which can result in the undermining of Union
secondary legislation.

The response of the Union Legislature to the extensive jurisprudence of the Court is
examined in Chapter 5, as manifested through the Citizenship Directive. The key provisions
of this, such as the permanent right of residence and the exceptions to the right of non-
discrimination, are examined for their impact on Union citizens moving to another Member
State. Particular attention is paid to the aspects of the Court’s jurisprudence that the Directive
confirms or implicitly rejects.

Chapter 6 outlines the major flaw in the protection of social rights and values in
Union law, this being the failure to grant constitutional status to these rights and values. This

gap 1s demonstrated firstly by showing how, despite judgments suggesting that fundamental



rights can trump fundamental freedoms when the two come into conflict, social rights can not
benefit from such protection because, as the case law demonstrates, these rights are not
embedded within any of the sources of law from which the Court draws the general principles
of Community law. Having illustrated this, the chapter then reviews conflicts between social
right values and the fundamental freedoms in three specific areas: health, education and
employment rights; and reveals how the lack of constitutionalised social rights has impacted
on decisions in these areas.

Having illustrated the legal position of social rights in Union law in the preceding
chapters, Chapter 7 then applies the Marshallian model to European Union citizenship. The
chapter begins by addressing a number of preliminary points; such as whether the pre-
Maastricht status of Community nationals was akin to a form of citizenship and whether there
was a link between citizenship and economic activity. The chapter also seeks to refute some
arguments that the Marshallian model should not be applied to Union citizenship. It then
examines the reality of Union citizenship, as experienced both in a host and home Member
State, under the headings established by the Marshallian model: unified concept, equality of
status and the ideal version of citizenship. The conclusion of this analysis is that while the
right of permanent residence provides for full social integration within the host Member
State, the failure of Union citizenship to adequately protect an individual’s social rights in a
home State when these conflict with the fundamental freedoms means that Union citizenship
does not sufficiently mirror the Marshallian model.

Having demonstrated the major gap in the protection of social rights, Chapter 8 argues
that changes made to European Union law through the Lisbon Treaty, specifically the
introduction of new social values in Article 3 TEU and the granting of legal effect to the
Charter of Fundamental Rights, offer the potential to solve this problem. The chapter

addresses the concept of the ‘social market economy’ and the potential weaknesses of this



term. It then looks, in some depth, at those provisions of the Charter that will impact on social
rights, the possible limitations of the document, and undertakes an analysis of some of the
initial decisions of the Court of Justice where it has been considered.

Chapter 9 makes some concluding comments regarding how the Court of Justice
should deal with the Lisbon Treaty changes and highlights the need to clarify the status of the

term ‘solidarity’ in Union law.

1.3 Research Methodology

The methodology used throughout the research period was primarily doctrinal and placed a
strong emphasis on the analysis of primary materials such as case law, the Union treaties and
secondary legislation, as well as relevant white papers, reports and policy documents. The
extensive range of available online sources has greatly assisted research on these primary
documents. Websites such as Curia, Eur-Lex and Pre-Lex allow access to Court decisions,
current legislation and early drafts of legislation respectively. The Court of Justice website
has a ‘Press Release’ section where recent decisions or opinions are highlighted, allowing the
researcher to keep up to date with any changes or clarifications of the law. Some difficulty
was encountered in locating older editions of the Official Journal, containing draft legislative
proposals. However, the Trinity College library has a complete collection of the Official
Journal and this allowed for hard copies of the legislation to be found.

Books, journal articles and other academic papers formed the basis of the secondary
material used. A large range of books were consulted throughout the research process
including broad textbooks on EU law such as Craig & De Burca (4™ Ed) and Chalmers (2"
Ed) and then much more specialised texts such as Fahrmeir - Citizenship: The Rise and Fall

of a Modern Concept and Maduro - We the Court: The ECJ and the European Economic



Constitution. Themed editions of books containing essays on a particular topic proved highly
useful by giving a variety of different and often contrasting insights on a particular topic: for
example European Citizenship and Social Exclusion (Roche & van Berkel R eds.), Social
Rights in Europe (De Burca & De Witte eds.) and European Citizenship: An Institutional
Challenge (La Torre ed.).

All of the major EU law journals are available online through databases such as
Kluwer, Heinonline, Westlaw and Business Source Premier. Key journals that have been
consulted throughout include the Common Market Law Review, the European Law Review,
the Modern Law Review and the Yearbook of European Law. Journals with a more
specialised focus that were relevant included Legal Issues in Economic Integration, the
Industrial Law Review and the Journal of Common Market Studies. Recent editions of all
relevant journals were regularly checked for new, germane articles. The internet also provides
access to useful online collections of academic papers or working papers. Those frequently
used include the Jean Monnet Working Papers and the Mitchell Working Papers Series.

Publication lists for academics on university websites allowed for swift identification
of other publications by authors whose work was found to be particularly relevant or well
researched. As the research period went on, the author became more confident in
distinguishing between good research and research of a lesser quality. Examples of the latter
point included situations where statements were not adequately backed up, references were
not correct or sufficient, or indeed factual inaccuracies were identified in some texts.

During the research period, the author had two academic articles published. The peer
review process for these was very useful and the chapters based on these two publications
have benefited significantly from the process. Comments on a conference paper delivered
during the period were also constructive and prompted re-thinking of some sections. The

author attended a pair of seminars under the title of Empowerment and Disempowerment of



the European Citizen in the United Kingdom towards the end of the research period. These
exposed the researcher to the views of key academics and gave both clarification and
inspiration on some final points.

The author was engaged in undergraduate and postgraduate level lecturing throughout
a substantial period of the research on a range of courses, including EU law. This required
that the author had to be up to date with current developments across all aspects of Union
law. This was beneficial in that the author was generally familiar with emerging trends in
areas of Union law outside the immediate focus of the thesis. Further, engagement with
students during lectures sometimes facilitated the uncovering of new perspectives on certain
issues. The author was also involved as a legal advisor to a campaign group advocating a
‘Yes’ vote in the second Lisbon Treaty referendum in Ireland, and this necessitated extensive
research into the implications of the incorporation of the Charter of Fundamental Rights and

the wider Treaty changes.

1.4. Scope of the Thesis

As with any thesis, it is important to clarify the extent of the scope of the research. In the
current context, a number of issues are deliberately omitted from the span of the research
question.

An area of significance for the purposes of the exercise of free movement concerns
the application of social security systems across the Member States. However, the extensive
case law on the relevant legislation, Regulation 1408/71 and the amending Regulation

883/2004 will not be considered.'? This is primarily because it “[...] is neither, in itself, a

"2 Council Regulation (EC) No 1408/71 of 14 June 1971 on the application of social security schemes to
employed persons, to self-employed persons and to members of their families moving within the Community
[1971] OJ L 149/2; Regulation (EC) No 883/2004 of the European Parliament and the Council of 29 April
2004 on the coordination of social security schemes [2004] OJ L 166/1.
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source of European social rights, nor does it safeguard the social rights granted by a particular
Member State. It merely co-ordinates national social security systems [..]°." As such, the
Regulation is primarily about overseeing the payment of social security entitlements already
earned in a home Member State, rather than the creation of new sets of rights. While this is in
itself significant, it is submitted that it does not have direct relevance to the focus of this
thesis and is therefore omitted."

As will be described in Chapter 2, this thesis proceeds on the basis that a valid form of
citizenship is made up of three rights components; civil, political and social. The focus of this
thesis is on the protection of social rights within the European Union. To that extent, civil and
political rights are not covered in any great depth, other than some references in Chapter 7.3.

Recent years have seen extensive discussion about the concept of the ‘European
Social Model’. The Commission has defined this as “[...] a combination of economic
performance and social solidarity, based on the social consensus and the tripartite
negotiations [...]”."> Undoubtedly this is an important element of the Union’s policy in the
social sphere, particularly in light of the Union’s Lisbon Agenda. However, it is submitted
that in light of its soft law and negotiated focus, it should not be considered in the context of
this thesis.

Finally, this thesis does not set out to examine the position of third country nationals
(TCNs) in any specific detail. It was felt that the focus of the work should be on what Union
citizenship should protect, rather than on the separate, though equally important question of

who should it protect.

" Lenaerts K. & Foubert P., ‘Social Rights in the European Court of Justice: The Impact of the Charter of
Fundamental Rights of the European Union on Standing’, (2001) 28 Legal Issues of Economic Integration 267,
at 273.

' See further Pennings F., Introduction to European Social Security Law, (Social Europe Series, 8) (Antwerpen,
Intersentia, 2003); Verschueren H., ‘European (Internal) Migration Law as in Instrument for Defining the
Boundaries of National Solidarity Systems’, (2007) European Journal of Migration and Law 307.

'S CEC (1994) European Social Policy, COM(94) final, Brussels 7.7.94.
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Chapter 2 — Concepts of Citizenship and European Social Citizenship

2.1 Introduction

Citizenship is a concept whose roots, in Europe at least, stretch back as far as the City States
of the Greek Hellenic Period.! However, as the status of citizenship developed over
subsequent centuries, there was never a fixed view of the rights and duties that it
encompassed. As such, there were substantial differences between what the Greeks valued in
their citizenship and what the Romans valued in theirs.” Today, practically all commentators
recognise citizenship as protecting three broad elements — political, civil and social rights.3
However, what individual jurisdictions have regarded as worthy of protection within each of
these three elements has varied extensively.

Social rights and the role that they play within the context of European Union
citizenship form the basis of this thesis. In order to properly evaluate this, it is first necessary
to assess the role played by social rights in the concept of citizenship generally. The purpose
of this chapter is twofold. Firstly, it seeks to briefly outline how social rights eventually
evolved to be regarded as an essential element of a properly functioning version of
citizenship. In undertaking this, some common themes regarding the progression of
citizenship will be highlighted; in particular its relationship with the nation state and
nationality. The chapter then focuses on the theoretical framework for citizenship outlined by

Marshall and on the role social rights play within this. In doing so, the concept of ‘social

! Turner B, Citizenship and Social Theory, (Sage Publications, 1993), at vii; Heater D., Citizenship: The Civic
Ideal in World History, Politics and Education, (Manchester University Press, Manchester and New York,
2004), at 3-6.

% Heater D., above note 1, at 5, 17.

3 Marshall TH., ‘Citizenship and Social Class’, in Marshall & Bottomore (eds.), Citizenship and Social Class,
(Pluto Press, London, 1992), at 8; Lister M., ‘Marshall-ing Social and Political Citizenship: Towards a Unified
Conception of Citizenship’, Government and Opposition, 471 at 471; Dwyer P., Understanding Social
Citizenship, (The Policy Press, 2004), at 4.
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citizenship’ will be illustrated. The work of Marshall and subsequent authors will be analysed
and the key principles devised in this work; citizenship as a unified concept, equality of status
and the ideal concept of citizenship will each be portrayed.

Having examined Marshall’s theory, the chapter then outlines how this model can be
applied in the context of the European Union. What is being considered is whether Union
citizenship protects a version of European social citizenship. This requires transposing the
Marshallian model of citizenship onto a polity that is spread across 27 separate countries. It is
therefore necessary to defend the legitimacy of a transnational version of citizenship. This is
followed by explaining how in the context of Union citizenship, both an individual and a
constitutional protection of social rights is required. This requirement for two forms of
protection is based on differences between the concepts of the ‘welfare state’ and the ‘social

state’ and how social rights are protected in these respective systems.

2.2 Development of citizenship

2.2.1 Evolutionary Development

While versions of citizenship could be seen in Greece and Rome during the Classical Period,
its modern form began to evolve in the period following the revolutions in America and
France at the end of the Eighteenth Century. Since then, the various elements of civil,
political and social rights within citizenship have been protected to different degrees. This
development has been described as an “evolution”, with civil rights being recognised in the

Eighteenth Century, political rights in the Nineteenth Century and social rights in the
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Twentieth Century. While this ‘evolutionary theory’ has been legitimately critiqued on a
range of grounds, it is accurate to say that civil rights were broadly the first category of rights
to gain widespread protection, followed by political rights with social rights only getting

meaningful recognition in the mid-Twentieth Century.’

2.2.2 Citizenship, Authority and the Nation State

Throughout much of the medieval period that followed the decline of the Roman Empire, the
embryonic forms of citizenship that had existed in the Classical Period were set in abeyance.’
They were replaced with a relationship of ruler and subject; one based on direct loyalty to
king, prince, local noble or indeed, Pope.” One of the primary reasons for the absence of
citizenship during this time was the weakness of the nation state. This began to change with
the Treaty of Westphalia 1648, which saw the creation of the doctrine of state sovereignty.®
This would become essential for the construction of a state to which the individual could

relate and which would serve as the source of citizenship rights.

* Marshall, above note 3, at 8. Marshall defines the civil element as being made up of those “rights necessary for
individual freedom — liberty of the person, freedom of speech, though and faith, the right to own property ... and
the right to justice”. The courts are the defenders of this set of rights. The political facet of citizenship is
comprised of “the right to participate in the exercise of political power”, either as a member of a body exercising
political authority or simply as a voter. The institutions associated with these rights are national parliaments and
local authorities. The social aspect of citizenship is described as being “the whole range from the right to a
modicum of economic welfare and security to the right to share to the full in the social heritage and to live the
life of a civilised being, according to the standards prevailing in society”. This set of rights is protected by the
educational system and the social services, Marshall, above note 1, at 8.

5 For a description of Marshall’s account as “evolutionary”, see Lister, above note 3, at 471. For criticisms of
Marshall on various grounds, see Rees M., ‘T. H. Marshall and the Progress of Citizenship’, in M. Balmer and
A. Rees (eds), Citizenship Today: The Contemporary Relevance of T. H. Marshall, (London, UCL Press, 1996);
Dahrendorf R., ‘Citizenship and Social Class’, in M. Balmer and A. Rees (eds), Citizenship Today: The
Contemporary Relevance of T. H. Marshall, (London, UCL Press, 1996); Bottomore T., ‘Citizenship and Social
Class, Forty Years On’, in Marshall & Bottomore (eds.), Citizenship and Social Class, (Pluto Press, London,
1992), at 65 — 70; Ewing KD., ‘Social Rights and Constitutional Law’, (1999) Public Law 104, at 114;
Katrougalos G., ‘The (Dim) Perspectives of the European Social Citizenship’, Jean Monnet Working Paper
05/07, at 21-1.

® Heater., above note 1, at 21.

? Ibid,, at 22.

¥ Ibid., at 29.
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During the Ancien Regime period, prior to the revolutions, societies were divided into
‘estates’ which were “dedicated to specific occupations and social roles”.’ Political rights
were limited in the extreme, both as regards the narrow nature of the franchise and the limited
powers of those elected by it, though the United Kingdom was somewhat of an exception
regarding the latter point.'’

The impact that the revolutions of the late Eighteenth Century had on the concept of
citizenship is best typified by the declaration of the French National Assembly, 26 August
1789 which “... defined the relationship between states and their residents in terms of rights,
not authority”.!' Both France and the United States saw an evolution from societies based on
estates to ones comprised of people or citizens, with constitutional documents defining who
the people were.'> The ‘people’ owed their loyalty to the state, rather than to any specific

ruler. This firm conception of the state, combined with a relationship to that state based on

rights rather than authority, form key prerequisites for a functioning model of citizenship.

2.2.3 Citizenship and Nationality

The relationship of nationalism to the state and citizenship was something that featured both
in the revolutions of the late Eighteenth Century but also in those of the mid Nineteenth
Century. With populations no longer rigidly attached to a divine right monarch as described
above, nationality became the new means whereby peoples maintained an attachment to their

nation state. The tricolour was the symbol of the French Revolution, but also of France itself.

® Fahrmeir A., Citizenship: The Rise and Fall of a Modern Concept, (Yale University Press, New Haven and
London, 2007), at 18.

19 Heater, above note 1, at 31-2.

" Fahrmeir, above note, at 1.

'2 Fahrmeir, above note 9, at 27.
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In this way citizenship became defined by nationality as well as the categories of legal,
political and social rights attaching to it."?

However, the correlation between nationality, citizenship and the three classes of
citizenship rights has not always been the same for every country. It has been noted how the
1803 French Civil Code made a distinction between nationality and citizenship; the former
comprised the population of France with the latter being respectable and independent adult
males drawn from this and entitled to vote.'* As such, the purpose of citizenship regulation
was originally similar to its purpose in the United States: to define the boundaries of the
French political community by drawing a line between citizens entitled to vote and aliens."
This French approach to nationalism, which emphasised the political citizenship role of the
members of the French nation, contrasted with the German approach, which stressed the
sense of belonging to the ‘Volk’ deriving from common blood and soil. This version of
nationalism was described as a spiritual rather than a political concept.'® Both Germany and
the United Kingdom took a similar approach to the right to vote in having formal citizenship
as a distinct concept to political rights. Citizens or subjects in these countries were not
automatically entitled to exercise the franchise, in contrast to France and the United States,

where citizenship was more closely linked to political rights."’

2.2.4 Recognition of Social Rights

The recognition that social rights form an element of citizenship and should be supplied by

the state was the slowest aspect of citizenship to develop. With some exceptions, it was not

13 Heater, above note 1, at 58.

!4 Fahrmeir, above note 9, at 41.

"* Ibid., at 42.

'® Heater, above note 1, at 59. For more on the philosophical basis of individual national citizenships, see
Brubaker W.R., (ed) Immigration and the Politics of Citizenship in Europe and North America (Lanham, New
York, London: University Press of America, 1989).

17 Fahrmeir, above note 9, at 66-7.
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properly recognised until the Twentieth Century. Prior to this, existing supports were
supplied through an uncoordinated range of sources, which were provided on a local basis,
rather than through any national scheme. While the Church acted as the primary donor of
charitable assistance, it was supplemented by poor relief, private charity and friendly
societies.'® Other providers included the medieval guild system which sometimes provided an
embryonic form of social rights through aid or sinecures for members during hard times.'’
The change in the status of the Church in post revolutionary France reduced its role in
providing relief for the poor in that country. Interestingly, the French Constitution of 1791
envisaged the State having a role in making provision for abandoned children and the infirm,
but also in finding work for the poor who were unable to obtain it for themselves.”

While the Nineteenth Century saw the extension of the franchise to a significantly
wider percentage of the adult (male) population in many countries, the development of social
rights was still in its infancy. Those available measures which would now be considered as
manifestations of social rights were then seen as an economic substitute for persons who were
unable to exercise their citizenship. For example, in the United Kingdom the Poor Law
“treated the claims of the poor, not as an integral part of the rights of the citizen, but as an
alternative to them — as claims which could be met only if the claimants ceased to be citizens
in any true sense of the word”.*' Through needing to rely on the very meagre assistance
provided in the poor house, an individual was considered to have left the general community
and to have lost entitlement to basic civil rights as well. This was particularly applicable to

that section of the poor regarded as ‘undeserving’.”

'8 Fahrmeir, above note 9, at 82-3.

' Fahrmeir, above note 9, at 22.

20 Constitution of 1791, Title I, Fundamental Provisions Guaranteed by the Constitution.

! Marshall, above note 3, at 24. See also Katrougalos G.S., ‘European ‘Social States’ and the USA: An Ocean
Apart?’, (2008) 4 European Constitutional Law Review 225, at 229.

*2 Fahrmeir, above note 9, at 85. See Deakin S., ‘The ‘Capability’ Concept and the Evolution of European Social
Policy’, in Dougan & Spaventa (eds) Social Welfare and EU Law (Hart Publishing, 2005).
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This negative perception of social rights is demonstrated through early legislation
dealing with working hours and safety in industry, such as the Factory Acts.” These laws
only applied to women and children and not to adult males. This was “out of respect for his
status as a citizen, on the grounds that enforced protective measures curtailed the civil right to
conclude a free contract of employment”.** As women were not fully regarded as citizens,
taking away their absolute freedom to agree to work in unsafe conditions was not regarded as
the same diminution of status as it would have been had it also applied to men. Such attitudes
were beginning to change however and by the end of the Nineteenth Century, the factory
code could be described as “one of the pillars in the edifice of social rights”.*

This period at the end of the Nineteenth and the beginning of the Twentieth Centuries
saw the final consolidation of political rights and the introduction of meaningful social rights.
Indeed, it has been argued that much of the pressure from the working class to obtain civil
and particularly political rights was in order to achieve social reform.”® Social insurance
schemes began in Germany in the 1880s with the passage of compulsory sickness insurance
legislation for certain categories of workers. Similar legislation, along with insurance on the
grounds of old age, disability and in some cases, unemployment, could be seen in a number
of European states by 1914.2” Women were entitled to vote on the same terms as men by
1932 in Germany, the United States and the United Kingdom, whereas in France, they would
have to await the end of World War II. The two World Wars resulted in dramatic state
involvement in national economies, and a subsequent role in the provision of welfare for

serving soldiers’ families, veterans and the relatives of the deceased. The aftermath of World

War II, the legacies of the Depression and the need to undermine support for Communist

2 Factories Act 1802, 42 Geo 111 ¢.73; Factory and Workshop Act 1878, 41 & 42 Vic. c. 16.

24 Marshall, above note 3, at 24.

* Ibid., at 25.

26 Heater, above note 1, at 72. This can be contrasted with the approach in the United States, see Katrougalos
(2008) above note 21, at 233.

20 Fahrmeir, above note 9, at p 107.
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parties led Western democracies to develop to varying degrees, welfare states to complement

the extensive range of civil and political rights that they maintained at this stage.

2.2.5 Some Themes in the Evolution of Citizenship

This necessarily brief overview of the development of the institution of citizenship allows a
number of key themes to be highlighted which are of relevance to Union citizenship. Firstly,
the relationship between the protection of rights and the nation state is significant,
particularly considering that the European Union itself has not reached such a point of
integration. Linked to this is the issue of nationality. This has significance regarding the
exercise of political and social rights, in a Union comprised of a wide range of nationalities.
The extent to which nationals of one Member State will accept the legitimacy of nationals
from another Member State voting in their elections and more particularly, making claims on
their welfare system, under the umbrella of Union citizenship, has yet to be ascertained.
Another important issue concerns the drivers of change regarding the degree of rights
protection. Taking the American and French Revolutions as the starting points for the
development of modern citizenship, it can be seen that the concept has developed in an
irregular fashion. The circumstances which have brought about its most significant
expansions include internal conflict (French Revolution), external conflict (women getting
the vote in the UK after World War I, the growth of the welfare state in the UK after World
War II), economic crisis (the growth of the welfare state in the United States after the
Depression) and political conflict (Bismarck’s pension reforms in the German Empire as a
means of limiting support for the Social Democratic Party). This does not automatically lead
to the conclusion that citizenship only evolves in times of crisis. It must be acknowledged

that in some of these circumstances, the extension of rights would probably have occurred
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anyway; for example, women’s suffrage in the United Kingdom. However, there seems to be
a link between significant challenges to the existing political and social order in a country and

subsequent changes in the nature and extent of what citizenship is regarded as protecting.

2.3 The Role of Social Rights in Citizenship

As referenced above, it is Marshall’s work that is considered to be the definitive argument for
including social rights as an essential element of citizenship. Notwithstanding the extensive
criticisms that have been made of his account of the development of citizenship, his theory
remains hugely significant for what its underlying themes tell about the nature of citizenship
and the role social rights play within it.”® Most academics addressing the issue of social rights
within citizenship take Marshall’s work as a starting point, while adding their own
clarifications.”’ Indeed, it is submitted that Marshall’s work becomes clearer and more
applicable when understood in light of the writings of later authors. Therefore, this thesis
adopts the Marshallian model of citizenship — that is Marshall’s theory as refined by certain
subsequent authors — as the basis for its analysis of Union citizenship. Three specific facets of

the Marshallian model form the points of investigation: citizenship as a unified concept,

% For criticisms of Marshall on various grounds, see M. Rees, ‘T. H. Marshall and the Progress of Citizenship’,
in M. Balmer and A. Rees (eds), Citizenship Today: The Contemporary Relevance of T. H. Marshall, (London,
UCL Press, 1996); R. Dahrendorf, ‘Citizenship and Social Class’, in Balmer and Rees, Citizenship Today;,
Bottomore T, Citizenship and Social Class, Forty Years On’, in Citizenship and Social Class, Marshall &
Bottomore Eds., (1992, Pluto Press, London), at 65-70; Lister, above note 3, at 471.

* For acknowledgements of Marshall’s leading role in the development of modern theories of citizenship and
social rights, see Lister, above note 3, at 471; Dwyer P., Understanding Social Citizenship, (2004, The Policy
Press), at 38; Closa C., ‘Citizenship of the Union and Nationality of Member States’, (1995) 32 Common
Market Law Review 487, at 490; Kymlicka W. & Norman W., ‘Return of the Citizen: A Survey of Recent Work
on Citizenship Theory’, 104 Ethics 352, at 354; Everson M., ‘The Legacy of the Market Citizen’, in Shaw and
More (eds.), New Legal Dynamics of the European Union (Oxford, Oxford University Press, 1995); Revi B.,
‘Social Citizenship at the Crunch: T.H. Marshall and the Global Financial Crisis’, at 1; Ewing, above note 5,, at
114.
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equality of status within citizenship and the need for social rights in an ‘ideal’ form of

citizenship.

2.3.1 Citizenship as a Unified Concept

Endeavouring to re-appraise Marshall in light of criticism, Lister proposes that the principal
value of Citizenship and Social Rights is as a normative argument about how citizenship
should be developed.®® Central to this is the view that sees citizenship as a “unified concept,
with civil, political and social rights”.*' As such, he submits that, ... to speak of citizenship is
to speak of a complex relationship of rights; a unified concept. To claim that citizenship is a
unified concept is not to claim that citizenship is an entirely harmonious concept”. >

This unified theory of citizenship is said to be buttressed by both a practical and a
theoretical argument. The practical argument made is straightforward — “the exercise of one
element of citizenship rights requires other citizenship rights”.”*> As such, the right to freedom
of speech would have little real substance to it if, due to lack of education, a person has
nothing to say that is worth saying. It has been argued elsewhere that this practical argument

is often deployed by national courts in decisions forcing governments to protect social

rights.**

30 L ister, above note 3, at 473.

31 Ibid., at 473 (emphasis added).

32 Ibid., at 477. Turner also argues that citizenship should not be considered as a unitary concept, above note 1,
at 10-11.

3 Ibid., at 473. Breiner makes a similar argument in a separate article defending the normative value of
Marshall’s work, stating “... political equality could not be realized unless social equality—equal dignity of
roles and functions--and economic equality--equalizing of income and control over wealth--were realized.
Political equality, the political rights claimed by all citizens, had to be the model for social justice as well”,
Breiner P., ‘Is Social Citizenship Really Outdated? T.H. Marshall Revisited’, Paper presented at the annual
meeting of the Western Political Science Association, Hyatt Regency Albuquerque, Albuquerque, New Mexico,
(17 March, 2006), at 1.

3% Fabre C., Social Rights Under the Constitution: Government and the Decent Life, (OUP, 2004), at 1.
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2.3.2 Equality of Status

The practical argument in favour of a unified concept of citizenship is accompanied by a
theoretical argument. This is based on the importance that is given in Citizenship and Social
Class to the concept of ‘equality of status’. This aspect of Lister’s work in relation to

Marshall is worth setting out in detail. He states that:

[o]nce the principle [of equality of status] is grounded in one area, such as the civil
sphere, it ‘spills over’ into other spheres”. This does not mean that this principle takes
the same form in each sphere. Rather, the principle of equality of status takes on
different forms in different spheres, producing in some instances rights that may be in
tension. This means that citizenship should not be seen as a unitary concept, but as a
unified one. In other words, citizenship is not a simple, one-size-fits-all category, but is
rather a contingent set of accommodations of the underlying principle of equality of
status. This means that citizenship is a contested concept, where different spheres
ground the idea of equality of status differently and where different facets of citizenship
are prioritized over others. Hence, citizenship takes different forms at different places at

different times, but is nevertheless, unified.*

Two points of importance can be drawn from this. Firstly, the idea of equality of status
‘spilling over’ from one rights aspect to another is an interesting correlation to the practical
argument discussed above for unified citizenship. Not only does each set of rights require the
other for its full realisation, but the achievement by citizens of equality in one set of rights

will influence their eventual achievement of equality in the others.

22 Lister, above note 3, at 474.
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Secondly, the notion that equality of status may be applied in the different sets of rights
comprising citizenship, but not necessarily in complete harmony and without tensions. Lister
argues that Marshall highlights in particular one such tension existing within citizenship. This
is the conflict created by the fact that the concept of citizenship acts against the principle of
the market economy. The problem is that civil rights (the right to contract) form one of the
key pillars of the market economy, while also forming one of the elements of citizenship. At
the same time there are tensions internal to citizenship; civil rights relating to the market (the
right to private property) may often come into conflict with social rights (the right to social
housing)‘36 If such a tension exists between the elements of citizenship, it complicates the
argument that the elements unite around the principle of equality of status.

Lister addresses this by arguing that equality of status acts not as “a universal
principle determining rights and duties”, but rather “an ideal image which guides
development”.*” Thus he argues the exact meaning of equality of status is “open”. When
equality of status is applied in any of the three elements of citizenship, it may arrive at
different or indeed contradictory positions. Lister suggests that this is acceptable, stating that
“[t]he principle remains the same and hence produces a notion of unification between the
different elements of citizenship. Yet, the social settings in which the principle is located are
different and so are liable to produce tensions”.*® As such, citizenship is a unified concept
both in terms of the manner in which each of the constituent elements require each other for
their full enjoyment, but also in the way that the application of equality of status to each of
these elements may result in contradictions that require negotiation to bridge those

differences.*’

% Ibid., at p 481-2.

37 Ibid., at p 482.

3 Ibid., at p 482

39 Ibid. For a further discussion of Marshall’s treatment of equality of status, see Revi B, above note 29, at 2-4.
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2.3.3 An ‘Ideal’ Concept of Citizenship and Social Citizenship

The final relevant aspect of the Marshallian theory of citizenship relates to the possibility of
an ‘ideal’ concept of citizenship. This is linked to the point raised above that Marshall uses
citizenship as a normative argument about what society ‘should’ look like.*” As a
consequence of the relative flexibility permitted regarding the content of what a particular
citizenship protects, there is the prospect of an ‘ideal citizenship’ which societies can aspire
to and measure their own achievements against, but one which has as its core the concept of
equality of status.

Examining the relationship of social rights to such an ideal citizenship, King and

Waldron argue that:

[i]n saying that welfare provision was part and parcel of citizenship in the modern state,
Marshall was describing how it had evolved and how it was viewed by the people who
enjoyed it. But we think he was also doing more than this: we think he was talking
about the way in which welfare provision ought to be viewed, and intimating an

argument about how it might be defended.’

Lister understands this as an argument that Marshall was suggesting that an ideal concept of
citizenship “demands” social rights as an aspect of citizenship. Such an approach, he argues,
would reaffirm the notion of a unified citizenship concept, where full membership of the

community would require civil, political and social rights.** This thesis adopts this view that

40 See also Everson, above note 29; Riesenberg P., Citizenship in the Western Tradition: Plato to Rousseau
(Chapel Hill, University of Carolina Press, 1992).

! King D. and Waldron J., ‘Citizenship, Social Citizenship and the Defence of Welfare Provision’, (1988) 18
British Journal of Political Science 415, at p 423; Lister, above note 3, at p 476.

2 Lister, above note 3, at p 476. Revi proposes “[w]hat Lister appears to suggest is that Marshall invented a
means by which to study citizenship; however, the meaning of citizenship and the application of these categories
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a valid form of citizenship requires the protection of social rights, or as it will be described,

‘social citizenship’.

2.4 Applying the Marshallian Model to the Peculiarities of Union citizenship

Having illustrated the Marshallian model of citizenship and the role social citizenship plays
within it, attention turns towards applying this model to Union citizenship. Before this is
done, focus must be placed on two problems outlined in the introduction that arise inherently
from the nature of the European Union; the transnational nature of Union citizenship and the
conflict between the social aims of national constitutions and the economic integration aim
which is central to the EU. In investigating these two problems, a clearer picture of what
European social citizenship must protect in order to match the Marshallian model will

emerge.

2.4.1 Transnational Citizenship

Before Union citizenship can be examined for the degree to which is protects social rights, it
must be asked whether in light of its application across 27 different countries, the EU is
actually “citizenship capable”.*® It is submitted here that despite not being based on the
traditional nation state model, Union citizenship as a transnational citizenship, is defensible
under the Marshallian Theory. On its introduction, it was suggested that one of the

consequences of the introduction of Union citizenship would be the decoupling of citizenship

can and will change over time. Citizenship, and particularly social citizenship, is offered as some sort of ideal, a
lens through which to assess public policy”, Revi, above note 29, at 6.

* Nic Shuibhne N., ‘The Resilience of EU Market Citizenship’, (2010) 47 Common Market Law Review 1597,
at 1598.
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from nationality.** As will be demonstrated in Chapter 4, this was achieved by applying the
concept of equality of status, already identified above as an element of citizenship,
specifically against any discrimination based on nationality, through the means of Article 18
TFEU. The outcome of this is that Member States were forced to recognise and give rights to
nationals from other Member States within their borders.

In light of this, Union citizenship creates a status, the particular form of which has not
been seen before. It is a citizenship separate to national citizenship. It is stated to be
complementary to national citizenship, in order to assure that it will not attempt to replace
individual nationalities.”” It is not, however, a form of dual citizenship.*® This is
demonstrated by the fact that it can only be enjoyed on the basis of having citizenship of one
of the Member States. As such, it could probably be best described as a joint citizenship. In
light of the continued application of the wholly internal rule, issues addressed by Union
citizenship cannot be considered in circumstances which fall outside the material scope of the
Union Treaties.'” This crucial boundary suggests Union citizenship is a limited form of
citizenship.*®

It is submitted that this shared and limited concept is justified, both under the
theoretical framework set out by Marshall and the Treaties and also under a practical

understanding of what Union citizenship can achieve. This latter point is particularly

* Weiler J., ‘Introduction: European Citizenship — Identity and Differentity’, in La Torre (ed.), ‘European
Citizenship: An Institutional Challenge’, (Kulwer Law International, 1998), at 16.

%5 Article 20(1) TFEU. “[...] Citizenship shall be additional to and not replace national citizenship”.

% Hofmann R., ‘German Citizenship law and European Citizenship: Towards a special kind of dual
nationality?’, in La Torre (ed.), ‘European Citizenship: An Institutional Challenge’, (Kulwer Law International,
1998).

47 See Cases C-64/96 and 65/96 Uecker and Janquet v. Land Nordrhein-Westfalen [1997] ECR 1-371; Case C-
299/95 Kremzow v. Austria [1997] ECR 1-2629; Case C148/02 Garcia Avello v. Belgium [2003] ECR 1-11613.
For a defence of the continued use of the wholly internal rule, see O’Leary S., ‘The past, present and future of
the purely internal rule in EU law’, Empowerment and Disempowerment of the European Citizen, Liverpool
University, 21 October 2010. For a criticism of its continued use, see Nic Shuibhne N., ‘Free Movement of
Persons and the Wholly Internal Rule: Time to Move On?’, (2002) 39 Common Market Law Review 731.

* Everson speaks of a ... common but limited European society ...”, Everson, above note 29, at 76.
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significant as it relates to the deliberately modest interpretation of citizenship upon which this
thesis is based.

The theoretical justification relies on Marshall’s statement about the principle of
equality of status that “[a]ll who possess the status are equal with respect to the rights and
duties with which the status is endowed [...]”.*° It is submitted that in this statement, Marshall
accepted that the equality of status that is so fundamental to a concept of citizenship only
applies within the boundaries of that citizenship. Therefore, it is legitimate to place limits on
what a particular version of citizenship encapsulates, without undermining its status as
citizenship. The boundaries of Union citizenship have been set to encompass all issues
touching on Union law, but not on those which fall outside. As long as equality of status and
the other markers of citizenship apply within these limits, its position as a version of
citizenship is not undermined. Hence a limited citizenship is viable.

The preambles and text of the Union Treaties provide theoretical justification for the
notions of a shared citizenship. Article 1 TEU speaks of an ever closer union of the “peoples”
of Europe. The plural here suggests an acknowledgment of the continued national differences
that exist. The term ‘peoples’ is repeated in Article 3(1) TEU and in Recitals 5, 8, 11 and 12
of the TEU and Recitals 1, 3, 10 and 11 of the TFEU. This regard for national difference is
further emphasised in Recital 10 TEU where, in addressing the creation of Union citizenship,
it again acknowledges that this will be common to the “nationals of their countries”. Again,
the regard for national difference is made clear. Union citizenship is not seen to be attempting
to replace national citizenship. This point was further stressed in the Declaration on
Nationality secured by the Danish Government after the first rejection of the Maastricht

Treaty in 1992. This reaffirmed that the question of whether an individual possesses the

49 Marshall, above note 3, at 18, (emphasis added).
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nationality of a Member State was to be settled solely by reference to the national law of the
Member State concerned.

The practical argument supporting a limited citizenship relates to what Union
citizenship is trying to achieve. If the goal was a fully federal citizenship, then clearly the
exclusion of so many areas from its application would indicate its failure. However, this has
never been the objective of Union citizenship, nor should it be.”® This is clear from the fact
that the only method by which to obtain Union citizenship has to be through national
citizenship, and the power to obtain national citizenship remains with the Member States and
is exercised at their own discretion. It is also demonstrated by the Treaty provisions

mentioned above.

2.4.2 Differentiating the Welfare State and the Social State

Any attempt to analyse Union citizenship as a form of citizenship has to take account of the
explicit values that are reflected across European legal culture, both in EU Member States
and third countries.”’ Achieving social justice goals has been described as a “[...] a sensitive
legacy of Europe’s constitutionalism [..]”."> Commentators have argued that for the
European Union to ignore this heritage would cause a crisis of legitimacy.” It is submitted

that in this specifically European context, any argument for a version of Union citizenship

%% For the argument that a common Union citizenship will eventually replace national citizenships, see De Groot
R., ‘The relationship between the nationality legislation of the Member States of the EU and European
Citizenship’, in La Torre (ed), ‘European Citizenship: An Institutional Challenge’, (Kluwer Law International,
1998), at 119-120.

3! See Scharpf F., ‘The European Social Model: Coping with the Challenges of Diversity’, (2002) 40 Journal of

Common Market Studies 645.

32 Joerges C., ‘Democracy and European Integration: A Legacy of Tensions, a Re-conceptualisation and Recent
True Conflicts’, EUI Working Papers, LAW No0.2007/25, (European University Institute), at 3.

X Joerges C. & Rodl F., ““Social Market Economy” as Europe’s Social Model’, EUI Working Paper LAW No.
2004/8 (European University Institute), at 2. See Fabre C., ‘Social Rights in European Constitutions’, in De
Burca & De Witte (eds), Social Rights in Europe, (OUP, 2005) for a discussion for a detailed discussion of

social rights in European constitutions.
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must address two separate but complementary elements of social rights protection; access to
individual social entitlements traditionally protected in a welfare state and the heightened
protection accorded to social rights in many European countries through the form of the
social state.”*

Katrougalos explains the distinction between welfare states and social states. He
describes the ‘social state’ as ““...a normative, prescriptive principle, which defines a specific
polity, where the State has the constitutional obligation to assume interventionist functions in

2

the economic and social spheres”.”> He suggests that most European countries, excluding the
United Kingdom, can be understood as following the social state system. This can be
contrasted with the ‘welfare state’, which he defines as a “ [...] descriptive concept, which
denotes the universal type of state which emerged in all developed countries in the 20"
Century, as a response to functional necessities of the modern capitalist economy”.”
Lamping provides a divergent definition of welfare states, describing them as something that
“[...] incorporate certain values into their institutions; to the extent that these values
correspond to the moral orientations and expectations of citizens, welfare state institutions
can be expected to receive considerable public support”.”” However, he makes no mention of
a competing social state system and it is submitted that what he describes is actually much
closer to Katrougalos’s definition of the social state.

Katrougalos lists four functions that are associated with the concept of the social state

and which are at variance with the ‘liberal’ model followed in certain welfare states such as

3% For further discussion of the nature of the social state in Europe, see Ferrera M., ‘The European Welfare
State: Golden Achievements, Silver Prospects’, URGE Working Paper 4/2007 (University of Milan & URGE).

55 Katrougalos (2008), above note 21, at 238. The term ‘social state’ has been described elsewhere as having
“[...] institutionalised individual social rights as universal rights”, Bercussion B., Deakin S., Koistinen P.,
Kravaritou Y., Muckenburger U., Supiot A., Veneziani B., ‘A Manifesto for Social Europe’, (1997) 3 European
Law Journal 189, at 189.

36 Katrougalos (2008), above note 21, at 238.

°7 Lamping W., ‘Mission Impossible? Limits and Perils of Institutionalizing Post-National Social Policy’, in
Ross & Borgmann-Prebil (eds) Promoting Solidarity in the European Union, (OUP, 2010), at 48.
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the United States and the United Kingdom.’® Firstly, the social state acts as an interpretive
meta-rule, controlling both constitutional interpretation and the creation of new constitutional
rules. Secondly, it creates an objective system of values that forms the constitutional ethos of
the state. Thirdly, it provides a minimum level of protection beyond which the status of rights
cannot be decreased further. Finally, it offers constitutional justification for limitations to
economic freedom, such as restrictions on property rights.*’

The enshrinement of a social state system within a country’s constitution thus leads to
a number of results. Constitutional rights are not only binding vertically, on manifestations of
public power, but also horizontally, upon individuals. The rights coming from the
constitutional provisions not only impact on individuals but also generate an “objective
system of values”, mandating state authorities to act accordingly in all aspects of their
operation. The state now has an obligation to achieve positive measures. In light of these
points, social states do not merely have the typical state obligation not to interfere with the
fundamental rights of individuals, but actually have to ensure their protection against attack
from third parties.*’

So, whereas social policy has been described as ‘market correcting’,®' the social state
model raises this to the status of a constitutional obligation. This is not to say that each social
right or entitlement becomes automatically justiciable in the courts of a social state.®”
However, it ensures that social values with a constitutional status must at least be considered

by the courts in all decisions that they take.

2.4.3 Individual and Constitutionalised Protection

2 Katrougalos (2007), above note 5, at 18.

i Katrougalos (2007), above note 5, at 11-13.

% Ibid., at 13-14.

¢! Hatsopoulos V., ‘Current Problems of Social Europe’, European Legal Studies, Research Papers in Law
7/2007 (College of Europe), at 2.

£ Katrougalos (2007), above note 5, at 11-13.
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The distinction outlined above between the welfare state and the social state hinges on the
extent to which the protection of social rights is constitutionalised or not. The non-
constitutional aspect covers the individual social entitlements that citizens of a welfare state
enjoy, for example unemployment assistance, social housing provision etc. Such benefits are
traditionally protected through legislation. The constitutional aspect of social citizenship can
be further divided into two elements; constitutionalised social rights and social values. The
former involve situations where a social entitlement of the welfare state is protected within
the constitution itself, for example a constitutional right to free primary education in Article
42.4 of the Irish Constitution. The latter cover the enshrinement of social values within a
constitution in situations where this does not create a direct right, but nevertheless has legal
implications for the interpretation of other rights, for example Article 20 of the German Basic
Law characterizes the country as a “social federal state”.®’ Countries that enjoy this
constitutionalised protection of social rights are described as ‘social states’. This combination
of the welfare state and the social state is the model followed across most European States.
Therefore, it is a key argument of this thesis that in order for Union citizenship to be seen to
protect social citizenship, it must be in a position to guarantee both individual social
entitlements and social rights and values enshrined in a constitutional manner.

Bearing in mind that it was accepted above that a transnational form of citizenship is
legitimate, it must be determined how best to assess whether Union citizenship meets these
two standards. It was acknowledged in Chapter 1 that the Union does not have the
competence to create a common social welfare system. The ‘wholly internal rule’ restricts the
application of Union law to situations which involve a cross border element.** In light of

these two points, it is submitted that the most appropriate place to measure how Union

53 Joerges C. & Rodl F., above note 53, at 10.
% See Chapter 7.3.2.
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citizenship protects individual social entitlements is when Union citizens are making claims
on the welfare systems of another Member State. If it is found that they are entitled to do so
on the same basis as citizens of that State, this element of social citizenship will have been
achieved.

However social citizenship also requires that citizens enjoy the protection of
constitutionalised social rights and social values. These are currently protected in their home
Member States, and obviously if a citizen leaves her state and goes to another, she cannot
transport such constitutional protections with her. But if an application of Union law
threatens a social right belonging to a citizen of a Member State while she is still residing in
her home state, and social protections in that state’s constitution cannot be used due to the
principle of supremacy, then that Union citizen can no longer be said to be enjoying full
social citizenship under the Marshallian model. Therefore, Union citizenship must also offer
the Union citizen a degree of constitutionalised protection for social rights and values at
European level to compensate for the potential undermining by Union law of similar values

protected in the national constitution.

2.5 Conclusion

Despite being marginalised for centuries, social rights are now regarded as an essential
element in any legitimate version of citizenship. As the first proponent of this view,
Marshall’s conception of citizenship, despite its flaws, remains a touchstone for research in
this area. His work, combined with subsequent clarifications and conceived as the
Marshallian model, provides a useful template for analysis of the status given to social rights

within any specific version of citizenship.
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The difficulties inherent in any attempt to measure a form of citizenship against the
Marshallian model are magnified in the case of Union citizenship, in light of its transnational
character. This, combined with the particular European requirements regarding social
citizenship, require two distinct elements to be met in order for Union citizenship to be
branded a genuine form of citizenship. First, that Union citizens can avail of individual social
entitlements in another Member State on the same basis as its citizens. Second, that Union
citizens can avail of EU level constitutional protection of social rights and values, when
similar rights and values in national constitutions are threatened by the application of Union
law.

The following chapter examines both the individual and constitutional social
protections provided by Community law prior to the Maastricht Treaty and the subsequent
introduction of the status of ‘citizenship’. It also sets out definitions of the terms ‘social
rights’ and ‘social values’, using these to ascertain what level of protection, if any, existed for

these prior to the formalised introduction of ‘citizenship’ into EU law.
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Chapter 3 - Social Rights and their Protection under EU Law

3.1 Introduction

Chapter 2 explained the Marshallian model of citizenship, which forms the basis for this
thesis, and the role that social rights play within it. It also sought to illustrate how the
Marshallian model of social citizenship, originally conceptualised for individual nation states,
can be applied in the context of a transnational entity like the European Union. In order to
fully assess the degree to which Union citizenship now protects social rights, it is first
necessary to examine their treatment by Community law prior to the introduction of Union
citizenship through the Maastricht Treaty. In undertaking this review, the constitutional
elements and the individual entitlement elements will be studied separately.

Section A examines the constitutional status of social rights and social values. These
are examined across the period stretching from the Treaty of Rome to the Nice Treaty. The
initial focus is on the primary law of the Union, the Treaties. These are examined regarding
the extent to which they protect specific social rights, but also exhibit the promotion of
broader social values. Having covered the evolution of the Treaty based protection of social
rights, the impact or lack thereof of two other social rights documents, the European Social
Charter and the Community Chart