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warranties concerning the accuracy, completeness or up-to-date nature of the information
provided in this report and/or for any consequences of any actions taken on the basis of the
information provided, legal or otherwise. The information provided in this report is not a
complete source of information on all aspects of the law. Trinity FLAC takes no
responsibility for any information or advice passed from a client to a third party. If you need
professional or legal advice you should consult a suitably qualified person at one of our
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Introduction

Trinity FLAC Legal Research Officer: Celia Reynolds

In 1998, the UN set its goal to achieve a ‘drug free world’ by 2008, under the vainglorious slogan ‘we
can do it?”. In the decades past and since, countries across the world have sought to enforce
prohibitionist oriented policies, often at the expense of more effective approaches that incorporate
broader reference to public health and poverty. This perpetuation of unsuccessful, unrealistic
strategies has led to the criminalisation of millions in lieu of rehabilitation, further destabilised drug
transit nations and funded global spending on drug law enforcement in excess of $100bn annually?.
Conversely, the main beneficiaries of prohibitive drug legislation have been criminal organisations,
who have gained control of a global market with a turnover of more than $32bn a year®. Since its
declaration in 2008, the UN has come to the conclusion that “global drug control efforts have had a

dramatic unintended consequence: a criminal black market of staggering proportions™.

Consequently, in recent years the consensus that underpinned the prohibitionist frame of thinking has
been dismantled and a revolution of international drug policies is on the horizon. The overall aim of
this report is to argue that Ireland should follow this trend by re-evaluating and reforming its current
drug policy. Admittedly, this research project will advocate for a general policy of decriminalisation,
seeking to have the offence of possession removed from Irish legislation and a reallocation of
resources away from counterproductive and damaging policies. This argument will be advanced on
two fronts, the first being that the current system of criminalisation is harmful to the public, both in
terms of its costs and its ineffectiveness controlling drug abuse; and the second being that an

administrative and health led response will more accurately address the issues at hand.

The damaging nature of the current system of criminalisation harms the Irish public and
disproportionately affects the disadvantaged groups of society. Policy makers will find that drug
abuse pervades a multitude of Ireland’s most pressing social issues, intertwining itself with challenges
surrounding homelessness, poverty and mental health. Imprisonment should be used as a sanction of
last resort and not as a punitive response to a symptom of social breakdown. As the IPRT reports,
even short periods of imprisonment can have long-term, damaging effects, including disruption to

family life, loss of employment and access to services, and an increased risk of institutionalisation as

1 UN Resolution A/RES/S-20/2 (General Assembly, Twentieth Special Session, 21 October 1998).

2 Count the Costs, ‘The Alternative World Drug Report: counting the costs of the war on drugs’ (2012)
<https://www.opensocietyfoundations.org/reports/alternative-world-drug-report-counting-costs-war-
drugs> accessed 30 January 2019.

3 Jamie Doward, ‘The UN'’s war on drugs is a failure. Is it time for a different approach?’ The Guardian
(2 April 2016) < https://www.theguardian.com/world/2016/apr/02/un-war-on-drugs-failure-prohibition-
united-nations> accessed 30 January 2019.

4 ibid.



a result of the prison environment®. Since the passing of the Misuse of Drugs Act 1977, the poor
governmental response to the Irish drug crisis has exacerbated the harm felt by the underprivileged,
without any meaningful decrease in drug use or supply. This paper intends to show that ‘A Drug Free-

World’ and the suggestion that we can attain it is a harmful fallacy.

This report first begins with an analysis of the various models of thought that underpin drug policy.
The intention of Part | will be to frame the debate, underline the flaws in the traditional prohibitive
approach and critically analyse the philosophical approaches that support a policy of
decriminalisation. Part Il will summarise Irish drug jurisprudence, offering an analysis of the Misuse
of Drugs Act 1977 and the penalties contained therein. Part 111 will identify the issues that must be
addressed in any new formulation of policy. Part IV will provide a comparative analysis of other
jurisdictions, with a particular focus upon Portugal and the U.S. in Part IV.l and V.1 respectively.
The purpose of this is to identify aspects of other jurisdictions that tackle drug use more effectively
and to provide examples of where prohibitive policies have failed. A broader perspective of the global
drug trade will be given in Part V, identifying new challenges in the modern drug market.
Contemporary drug trade has been characterised by two key developments , the rise of global crypto
markets and the manufacturing of synthetic drugs. As these changes become ever more apparent,
Ireland will need to figure out where it will fit in the global response. Part VI will provide an in depth
analysis of drug treatment and abuse in Irish prisons, advocating for greater investment in current
rehabilitative practices. Following from this, Part VII will discuss the harm reduction policies used on
a wider scale for all of society. A criticism will be given of measures such as the Drug Treatment
Court and a move away from punitive practices will be put forward. Finally, Part V111 will look to the
future, discussing upcoming reformations and informing the overall conclusions and

recommendations for this research paper.

As a preliminary note, |1 would like to thank all the researchers for their hard work, patience and
cooperation when putting this paper together, without them this project would not have been possible.
I would further like to thank Mary Hastings, Chair of Trinity FLAC, and Mary Murphy, Secretary of
Trinity FLAC, for their invaluable guidance and support.

Celia Reynolds, Legal Research Officer, Trinity FLAC

5IPRT, ‘IPRT Submission to inform the role and priorities of the Probation Service’s Strategic Plan
2018-2020’ (16 February 2018) 2.



I: Models for Drug Control

Nicola O’Corrbui, Deirbhile Kearney, Michael O’Shea, Celia Reynolds

This section intends to analyse the different models for drug control that exist across legal
systems. The aim of Part | is to create an overview of the various approaches to drug policy
that exist across the world and to frame the discussion of national policies throughout this
paper. It will first look the ‘Harm Principle’, a liberal theory first enunciated by Mill. Three
approaches to harm reduction will be identified and discussed in relation to models for dug
policy. Following this, the paternalistic reasoning that underpins many national drug policies
will be discussed. A spectrum of paternalism will be identified and an attempt will be made
to place Irish drug policy somewhere along it. Lastly, the final section of Part | will utilise an
economic analysis to discuss drug control policies. It will be argued that a pivot away from

supply-centric towards demand-centric policies is more beneficial for drug policy.

The ‘Harm’ Principle and Moralism

The harm principle was first made famous by John Stuart Mill as a liberty limiting principle
which posits that because criminal law has the power to restrict our liberty, it should be used
sparingly to prevent harm to others®. This principle informs the criminalisation of drugs and
underpins much legislative choice regarding drugs policy in Ireland. This section will explore
the different perspectives of the harm principle to investigate how the harm principle might
impact policy reform in Ireland. There are three perspectives associated with the harm
principle: the prohibitionist approach, the individual approach and the harm reduction

approach; they will each be discussed in turn.

The prohibitionist approach is based on the idea that by prohibiting drugs we will reduce and
prevent harm incurred to society. Under this theory, the drugs trade harms society by
destroying the lives of drug abusers, destabilising communities and increasing instances of
drug-related crime. Traditionally this prohibitionist approach has been applied through drug
policies worldwide, most notably in the US with the war on drugs, but also in Ireland through
the Misuse of Drugs Act 1977. One of the key issues with the ‘Harm Principle’ is that it bases
its premise on an indeterminate theory of harm. What level of harmful activity is within the
remit of a person’s liberty that they may no longer be justly punished for it? While more

tangible harms, such as drug-related crime, may be agreeably controlled, more remote

6 Joel Feinberg, The Moral Limits of The Criminal Law (1st edition, Oxford University Press 1985) 27.



situations, such as the possession of drugs for personal use are contentious. In the latter case,
the individual could be described as confining any alleged harm to themselves or as indirectly
contributing to an illegal drug trade. Indeed, while some advocates believe criminalisation
prevents harm to an individual in society, others believe that prohibitive laws may cause
more harm than good. These commentators point towards the US ‘war on drugs', a policy
which has skyrocketed prison populations and costs, with no meaningful decrease in drug

activity. This will be discussed in greater detail in Part IV.11.

The individualist approach sees the Harm Principle as giving political priority to the
‘individual freedom from coercion rather than individual or collective goods such as morality
or welfare’’. It argues that criminalisation creates more harms than it addresses. Individual
drug use does not pose a significant enough threat to others and thus does not require the
elimination of drugs to reduce harms®. Furthermore the harms of drug use should be
balanced with the harms of criminalisation and punishment®. This is because the costs of
imprisonment and a criminal record are an indirect harm on the person as they are impaired
later on in life when it comes to reintegrating themselves into society. This interpretation may
also be seen as problematic by being too narrow to meet society’s needs. Minimal state
intervention ignores the way in which individual interest can be compromised in drug
addiction®®.

The third perspective of harm reduction combines these two approaches in order to strike a
balance between the positive and negative view of the Harm Principle. O’Mahony endorses
such an approach which he denotes as ‘harm reductionism’. Under this approach the primary
aim of policy is the minimization of the diverse harms associated with illegal drug use, even
if this process involves accepting continued use!l. This harm reductionism takes many

different forms, such as ‘strict medical rationale’ harm reductionism. O’Mahony

7 William Wilson Criminal Law (Pearson, 5th edn, June 2014) 35.

8 ibid 17.

% Lucas, Kyle J. Mr. (2014) ‘Does the Harm Principle Justify Criminal Drug Statutes Against Drug
Use?’ (2014) 7(1) The Hilltop Review, <http://scholarworks.wmich.edu/hilltopreview/vol7/iss1/6>
accessed 29 January 2019.

10 William Wilson Criminal Law (5th edn, Pearson June 2014) 19.

11 Tim Murphy ‘A Review of O'Mahony, "The Irish War on Drugs: The Seductive Folly of Prohibition™
(2009) 49(3) British Journal of Criminology 425
<https://www.researchgate.net/publication/249284896_A_Review_of O'Mahony_The_Irish_War_on_
Drugs_The_Seductive_Folly _of Prohibition> accessed Nov 05 2018.



convincingly argues that it is ‘areactive, countermovement within global and local
prohibitionist systems, or at any rate, a movement essentially defined and driven by the
existence of drug prohibition’*2. A version of this in action can be seen in the new National
Drugs Strategy in Ireland which focuses on harm reduction through a relaxing of criminal
laws. This policy will be discussed in greater detail in Part VIl and VI1I. The National Drugs
Strategy sees some drugs as ‘softer’ than others and concentrates on regulation that
discourages the use of the hardest drugs®®. As per harm reductionism this might increase drug
taking but overall harm would be reduced. This approach also closely mirrors Mill’s
philosophy because it balances the need for individual freedom with the role of the state to
look after public welfare. Although this approach is less problematic than the other two
interpretations of the Harm Principle, whether harm reductionism provides a conclusive

argument that drug users should face sanctions is yet to be determined.

Related to the concept of the harm principle is the idea of Moralism. Moralism asserts that it
can be morally permissible for the government to restrict behaviours that cause neither harm
nor offense on the basis that such actions would constitute evils of another kind. This
proposes that law can enforce morality without a social benefit. It is rarely used as a
justification for criminalisation unless wider public interest is at stake!*. Contemporary
defenders of enforcing morality have also emphasised that a threshold of seriousness be
satisfied before criminalisation is appropriate®®. In the case of drugs, moralism would contend
that drugs threatens to destroy the community. This is because drugs are seen as a fixed
element of the criminal underworld that enables other illicit activity, such as prostitution,
because it is a form of income for criminal gangs. Also for expensive drugs, such as heroin,
an addict needs a lot of money to fuel the addiction and often turns to crime to fund it.

The problem with this approach is the moral inconsistency that it promotes®®. Alcohol can
also threaten the social structure due to the violent activity that comes about following
intoxication, yet possession of a cellar of wine is accepted in society and not condemned.
Critics would also claim that it is in fact morally wrong to continue criminalizing approaches

to control of drug use when these strategies ‘fail to achieve the goals for which they were

12 j0el Feinberg, The Moral Limits of The Criminal Law (1st edition, Oxford University Press 1985)
27.

13 ibid.

14 William Wilson Criminal Law (5th edn, Pearson June 2014) 38.

15 ibid 19.

16 Joel Feinberg, The Moral Limits of The Criminal Law (1st edition, Oxford University Press 1985) 27.



designed; create evils equal to or greater than those they purport to prevent; intensify the
marginalization of vulnerable people; and stimulate the rise to power of socially destructive

and violent empires’!’.

To conclude, both the harm principle and moralism play a key role in justifying drug policy
and they are both equally problematic. The harm principle is open to interpretation, with three
dominant perspectives: prohibitionist approach, the individual approach and harm
reductionism. The prohibitionist approach has been criticised as being too strict, the
individual approach is seen as too liberal, with the combined approach of harm reductionism
seeming to strike a happy medium. Moralism on the other hand promotes a moral
inconsistency that could be argued as being too unstable to be the foundation for law (in
relation to drugs at least). Clearly no approach is perfect, but each has its own merits.

Paternalism

Paternalism is defined as "the policy or practice on the part of people in authority of
restricting the freedom and responsibilities of those subordinate to or otherwise dependent on
them in their supposed interest'8." Paternalism is a practice that has been prevalent in the
majority of legal systems, where legislation operates to prevent the public from causing
themselves harm. While the criminalisation of drugs is not solely based on paternalism, it still
constitutes a large factor for why most drugs are illegal.

There are three main degrees of paternalism that will be discussed; hard paternalism, soft
paternalism and anti-paternalism. The former is commonly associated with drug control and
justifies complete prohibition of an activity or substance, in order to discourage this
behaviour that could cause harm. Hard paternalism “accepts as a reason for criminal
legislation that it is necessary to protect competent adults, against their will, from harmful
consequences even of their full voluntary choices and undertakings"*®. We see this form of

paternalism outlined clearly in some aspects of Irish legislation, a key example being

17 Peter Reuter & Alex Steven, ‘Injection Drug Use and HIV/AIDS: Legal and Ethical Issues’
(Canadian HIV/AIDS Legal Network, 24 November 1999); Peter Reuter & Alex Steven, ‘An Analysis of
UK Drug Policy: A Monograph Prepared for the UK Drug Policy Commission’ (2007).

18 Unknown contributor, ‘Paternalism’ (Oxford English Dictionary Online)
<https://en.oxforddictionaries.com/definition/paternalism> accessed 26 January 2019.

19 Joel Feinberg, The Moral Limits of The Criminal Law Vol. 3 Harm to Self (Oxford University Press
Inc 1986).


https://en.oxforddictionaries.com/definition/paternalism

controlled and banned substances under the Misuse of Drugs Act 1977%°. The main argument
in favour of this model of drug control is that “drug use is sufficiently irrational conduct that
there is moral title to interfere with it”?%, It suggests that drugs must be made illegal so that
the public may not be influenced into making immoral choices. The United States has taken a
similar approach to drug policy through the ‘War on Drugs’ that has been waged for decades;
this will be analysed in Part IV.I1.

A drug policy utilising softer paternalistic policies has been advocated recently by academics
such as Cass Sunstein and Richard Thaler. ‘Soft-Paternalism’ or ‘Libertarian Paternalism’
accepts the premise that in general, people should be free to do what they like and be ‘free to
choose’. On the other hand, it also argues that it is legitimate for ‘choice architects’, like the
government, to influence these decisions so that people may be better, healthier and live
longer lives??. Moreover, because individuals often make mistakes, the government should
push individuals to make the ‘right’ choices; whether it is through education, tax or a variety
of other subtle tactics®. By putting individuals in the position “to make more informed, and
presumably better choices” the government can maximise opportunity to choose while
protecting the public®*. A moderate form of libertarian paternalism is often applied to legal
drugs, through the use of higher taxes, laws around the purchasing and consumption of the
drugs, and government funded ad campaigns. A more drastic measure involves legalising all
drugs and leaving the individual to make informed decisions. Such a policy will be discussed

in Part IV.I; where Portuguese drug reforms will be discussed.

This model of ‘libertarian paternalism’ is still open to criticism. Thaler and Sunstein define a
‘nudge’ as any aspect of the choice architecture that alters people’s behaviour in a predictable
way without forbidding any options or significantly changing their economic incentives?>.
While innocent nudges like warning labels and cancer warnings on cigarette packets are no

cause for concern, issues arise where the methods used to influence people are more

20 section 2, Misuse of Drugs Act 1977.

21 David A. J. Richards, 'Drug Use and the Rights of the Person' (1982) Rutgers Law Review 3, 178.
22 Richard Thaler & Cass Sunstein, Nudge: Improving Decisions About Health, Wealth and Happiness
(2nd edition, Penguin Books 2009) 5.

23 One of the more subtle nudges detailed by Thaler and Sunstein included the use of happy or sad
faces on energy consumption reports for three-hundred households in San Marcos, California; ibid,
74-75.

24 Hill CA, 'Anti-Anti-Anti-Paternalism.' (2007) 2(3) NYU JL & Liberty 444.

%5 Richard Thaler & Cass Sunstein, Nudge: Improving Decisions About Health, Wealth and Happiness
(2nd edition, Penguin Books 2009) 6.

10



innocuous and coercive, like subliminal messaging. Some commentators argue that there is
something inherently invasive in utilising a position of power to influence the way people
think, especially without the public realising that this influence is occurring. As well as this,
choice architects may also be subject to error themselves, as Hill points out; “if people
subject to law make mistakes, so, too, do people who make the law”?%. Hill further questions
whether it is possible for the government to accurately know what mistakes people will
regret, “how do we know what people really want?”?’. If the effects of a well-chosen default
option are as powerful as Thaler and Sunstein suggest, the public may only be able hope that

the choice architect is using a nudge with benevolent intentions and not for their own agenda,

Finally, there is anti-paternalism, which is applied in a handful of jurisdictions for drug
control, such the Netherlands (which will be examined in Part IV of this paper). This view is
that paternalism is “not only objectionable, it is a violation of human rights”?8. Any
paternalistic model for drug control clearly conflicts with a model based on the ‘Harm
Principle’, as discussed earlier. The philosopher Huask makes the argument that the criminal
law and state punishment should only be used, and are only fully justified when used, against
harms that makes victims of others?®. If an individual’s possession or consumption of drugs
causes no harm to others, the government has no place to intervene. Szaz, a critic of
paternalistic policies, argues that, 'if we take drugs and conduct ourselves as responsible and
law-abiding citizens, should we have a right to remain unmolested by the government?"=°,
Nadelman further argues that "enforcement of drug laws makes a mockery of an essential
principle of a free society, that those who do no harm to others should not be harmed by

others, and particularly not by the state"!.

Some academics argue for a ‘right to use drugs’, stemming from the fundamental human
right to liberty®2. In his 2008 book, The Irish War on Drugs, Paul O’Mahony argues that
society would make substantial gains from accepting the libertarian view that there is a right

2ibid.

27 ibid.

28 David A. J. Richards, 'Drug Use and the Rights of the Person' (1982) Rutgers Law Review 3, 178.
29 0'Mahony, The Irish War on Drugs: The Seductive Folly of Prohibition (Manchester University
Press 2008).

30 szasz, Drugs and Drug use in Society (Greenwich University Press 1994).

31 Ethan A. Nadelmann, ‘Drug Prohibition in the United States: Costs, Consequences, and
Alternatives’ [1991] 5 Notre Dame J.L. Ethics & Pub Policy 783.

32 Paul O’ Mahony, The Irish War on Drugs (1st edn, Manchester University Press 2008)

11



to use drugs so long as others’ rights are not infringed’33. Use of drugs does not need to be
seen as an illogical activity and can be explained as being entirely rational, even considering
the risks they pose to the individual.®* If the government is justified in criminalising
dangerous drugs, it could also be compelled to criminalise other ‘risky’ activities that
individuals engage in voluntarily, such as sky-diving or unhealthy diets. De Marneffe, who
opposes the legalisation of heroin, still holds that “no one wrongs anyone by simply using

heroin and no one morally deserves to be punished for doing so”*°.

The anti-paternalism view, like all other degrees of paternalism, remains open to critique. It is
easy to argue that the harm caused by drug use, particularly continued drug use, is not limited
to the individual but to families and communities. The harmful effects of drug use on the

individual and community at large will be examined in full in Part 111.

Economic Model of Drug Control

While most jurisdictions base their drug policies off paternalistic or harm prevention theories,
many academics have begun to suggest a more economic analysis. Structural characteristics
of the ‘drug market’ may in fact have more to do with drug consumption and abuse than the
actions of governmental and law enforcement agencies.*® Economists, such as Tom
Wainwright®’, argue that the immediate task for international policymakers is to accept that a
a focus on reducing demand or at least a more rational approach to reducing supply is
required. This section will look at the effect of prohibition on the drug market, and how the

implementation of this type of strategy is being employed in an Irish context.

Effect of Prohibition

The addictive nature of drugs and its pervasiveness in modern society has made drugs a
relatively inelastic product, such that it does not respond in a typical manner to the market
forces of supply and demand. Demand for some goods is ‘elastic’, meaning that it drops

dramatically following even a small increase in price. Demand for other products is

33 ibid.

34 David. Richards, 'Drug Use and the Rights of the Person' (1982) Rutgers Law Review 3, 178.
3% Doug Husak and Peter de Maneffe, The Legalisation of Drugs: For and Against (Cambridge
University Press 2006).

36 Reuter, Peter, and Mark A. R. Kleiman. “Risks and Prices: An Economic Analysis of Drug
Enforcement.” Crime and Justice, vol. 7, 1986, pp. 289-340. JSTOR, JSTOR,
www.jstor.org/stable/1147520.

37 Tom Wainwright, Narconomics (Ebury Press 2016).
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‘inelastic’, meaning that consumers will keep buying more or less the same amount as before,
even in the face of big-price rises®. Intuitively, the effect of this inelasticity is most acute for
addictive substances. Consequently while policies of seizing illegal drugs and stamping out
drug crime may decrease supply, the effect is only to increase the price for which consumers
pay, not decrease their demand. If prohibition is to be insisted upon, care must be taken to
ensure that enforcement is resourced only up to the point of drastically raising marginal prices

to the point where consumption is measurably reduced®.

Wainwright comes to two worrying conclusions as to the effects of a policy that focuses
purely on supply. The first is that, “Governments are condemned to invest large amounts of
resources in return for only meagre gains.”*® One survey of the United States suggests that
even if government expenditure on the ‘war on drugs’ could be used to increase the price of
drugs by 10%, this could at most lead to a 3.3% drop in demand*!. As well as this, cartels
may easily use their buying power to force farmers and manufacturers to absorb any cost
increases. This is due to their position as monopsonies; in the same way a monopoly can
dictate the price to buyers, a monopsony may dictate the price to sellers*2. Consequently,
supply-side policies will also have a limited effect on their manufacturing cost.*® Secondly,
large increases in price, coupled with only small decreases in demand mean that with every
enforcement ‘success’, the value of the market only increases**. Rather than deterring cartels
from manufacturing drugs, supply-side policies actually make the drug market more
profitable. The LSE Expert Group on the Economics of Drug Policy notes another effect of
these supply side policies on countries that namely produce rather than consume; ‘producer
and transit countries’ have ended up paying a much higher cost “in terms of violence,

corruption and the loss of legitimacy of state institutions™*°,

38 Tom Wainwright, Narconomics (Ebury Press 2016) 272.

39

40 ibid, 273.

41 peter Reuter, ‘Understanding the Demand for lllegal Drugs’ (Washington DC: National Academies
Press), accessed online 26" January 2019 <hhtp://www.nap.edu/cataog/12976/understanding-the-
demand-for-illegal-drugs>.

42 Tom Wainwright, Narconomics (Ebury Press 2016) 17.

43 Tom Wainwright, Narconomics (Ebury Press 2016) 271-272.

44 Tom Wainwright, Narconomics (Ebury Press 2016) 273.

45 |_SE Expert Group on the Economics on Drug Policy, ‘Ending the Drug Wars’ (May 2014) 26,
<https://www.researchgate.net/publication/302997226 Addressing_the_costs_of prohibition_Internall
y_displaced_populations_in_Colombia_and_Mexico> accessed 26th January.
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A far more effective policy would be to focus on decreasing demand from consumers.*® This
can be explained through a variety of reasons. Firstly, demand leads to supply, so to disrupt
the demand side of equation will be more effective. Secondly, using scarce funds to disrupt
supply chains, destroy coca fields etc., are problems the cartels will quickly and easily
resolve given their vast resources. Concentrating on educational programmes, such as
rehabilitating drug offenders, educating poorer communities with skills to find alternative
work or funding drug prevention programmes in schools might be far more effective in the
long run. Some studies have shown that the cost of treatment for a drug offender is actually
ten times more cost effective than enforcement*’. The somewhat obvious conclusion from
this is that the taxpayer faces less costs putting someone into a job than it does paying

enforcement agencies to chase them down for a drug related crime.

Irish Economic Viewpoint:

It is useful at this point to look at the effect that the Irish prohibition on drugs has had on
Ireland. The Irish approach may be appropriately characterised as more supply rather than
demand-centric. As Ireland often acts as a port of entry to the European market, law
enforcement has been concentrated on seizing drugs at the border; as well as patrolling
neighbourhoods and performing searches and seizures. However, changes to policies in
recent years have moved towards a focus on reducing demand; these changes will be outlined

briefly in this section but discussed in greater detail in Part VII and VIII.
Supply Centric Policies

As the National Advisory Committee on Drugs and Alcohol (NACDA) noted, “the public
demand for illegal drugs and the profits which can be earned from drug-dealing ensure that
Irish drug markets, like those elsewhere, remain resilient and adaptable to law-enforcement

interventions™*®. Over the past decade, more than 120,000 people have received criminal

46 Wainwright, How economists would wage the war on drugs;, Wall Street Journal, 20/02/2016

47 Beau Kilmer et al, ‘Reducing Drug Trafficking Revenues and Violence in Mexico’ (RAND
Corporation 2010) 19
<https://www.rand.org/content/dam/rand/pubs/occasional_papers/.../RAND_OP325.pdf> accessed
online 26 January 2019.

48 Johnny Connolly and Anne Marie Donovan, ‘lllicit Drug Markets in Ireland’ (NACDA 2014) 260 <

https://www.nacda.ie/index.php/press-releases/174-nacda-illicit-drug-markets-in-ireland.htmI>
accessed online 27 January 2019.
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convictions for drugs possession, or supply, and Garda continue to prosecute around 1,000
individuals a month in order to meet Garda performance indicators in its efforts to ‘reduce
supply'®°. Unfortunately, the evidence suggests that Garda drug enforcement activity has been
misplaced, with the vast majority of seizures being of drugs for personal possession or use,
rather than supply. 90 % of the seizures at the Irish border were of cannabis herb or resin and
the vast majority (90%) of these seizures weighed less than 28g°C. Between 70% and 90% of
arrests in the four district areas studied were of people aged under 24, who were prosecuted
for possessing cannabis with a value of €10 or less.>! The actual effect of these seizures, in
terms of reducing supply, raising street prices and reducing demand through deterrence must

be seriously questioned.

Moreover, where law enforcement is successful in seizing large amounts of drugs, the effect
on the local community can be drastic. NACDA concluded that one of the unintended or
adverse consequences of effective Irish supply reduction activities was the indirect
contribution to greater levels of drug-related violence®. The feud between the Kinahan and
Hutch gangs which erupted in February 2016 and led to 12 murders and the murder of Gary
Hutch in Spain in September 2015 was caused by a seizure of €2m worth of drugs. There
have been over 200 drug gang related murders in Ireland in the past decade and only around
10% have resulted in convictions®. It might be noteworthy in an economic analysis of the

drug trade to consider the pragmatic reflection of Irish economist, David McWilliams;

‘Standing back, we need to accept that the war on drugs is not working at all. It is creating,
not stopping, criminality. How many more innocent people will have to be gunned down

before we begin this conversation? The economics of this debate are straightforward — so

49 ‘Research Shows Ireland has lost War on Drugs’ Irish Independent (Dublin, November 12 2016)
<https://www.healthaffairs.org/doi/full/10.1377/hlthaff.21.2.134> accessed 8 November 2018.

%0 Johnny Connolly and Anne Marie Donovan, ‘lllicit Drug Markets in Ireland’ (NACDA) 261 <
https://www.nacda.ie/index.php/press-releases/174-nacda-illicit-drug-markets-in-ireland.htmI>
accessed online 27 January 2019.

51 ‘Research Shows Ireland has lost War on Drugs’ Irish Independent (Dublin, November 12 2016)
<https://www.healthaffairs.org/doi/full/10.1377/hlthaff.21.2.134> accessed 8 November 2018.

52 Johnny Connolly and Anne Marie Donovan, ‘lllicit Drug Markets in Ireland’ (NACDA) 263 <
https://www.nacda.ie/index.php/press-releases/174-nacda-illicit-drug-markets-in-ireland.htmI>
accessed online 27 January 2019.

%3 ‘Research Shows Ireland has lost War on Drugs’ Irish Independent (Dublin, November 12 2016)
<https://www.healthaffairs.org/doi/full/10.1377/hlthaff.21.2.134> accessed 8 November 2018.
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why not start the discussion?’>*
Demand Side Policies

The most recent publication by the Irish government concerning drug policy suggests that
that discussion has begun. The paper, ‘Reducing Harm, Supporting Recovery’, marked a
pivot towards demand-side policies. The policy intends to address the harm caused by
substance misuse in Ireland and create a new focus on reducing demand to drugs.>® Among
many initiatives, the government has pledged to improve the delivery of substance use
education across all sectors, including youth services, services for people using substances
and other relevant sectors®®. The movement towards reform, away from supply-centric
policies, towards a concentration on reducing demand, will be discussed in full under Part

V11 of this paper.

Conclusion

This section has examined the theoretical underpinnings of drug policies around the world.
Paternalistic ideas justify state intervention in order to protect the individual from themselves.
However, in analysing drug policy, it should be recognised that simplistic solutions from a
purely ideological perspective will be counterproductive. A consequentialist approach, one
that looks at the effects on communities and drug markets must be taken, in order to have an

effective drug policy.

54 David McWilliams, ‘The war on drugs has failed, we must end this drain on resources’,
(davidmcwilliams.ie, September 3rd 2017) <http://www.davidmcwilliams.ie/the-war-on-drugs-has-
failed-we-must-end-this-drain-on-resources/> accessed 7 November 2018.

%5 Department of Health, ‘Reducing Harm, Supporting Recovery’, (2017)
<https://health.gov.ie/blog/publications/reducing-harm-supporting-recovery-2017-2025/> accessed 27
January 2019.

%8 ibid 82.
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Irish Legislation and Case Law

Elizabeth Ring, Yvonne McDonagh, Serena Oster

Introduction

As Anne Quigley, co-ordinator of Citywide, has stated: “the evidence shows that our current
approach of criminalising people for possession of drugs does not reduce the overall level of
drug-use in society. What it does do is increase the difficulties and challenges for a person
trying to address their drug use.”®’ Indeed, in recent years, Irish drug legislation has come under
increasing scrutiny by the courts and the media, due to lobbying by drug reform groups, such
as Citywide, and the success of other European models for drug control. Much attention has
been paid as to how Ireland criminalises possession and the case law has been plagued by the
difficulty of being unable to clearly define key elements of the offence, particularly in relation
to knowledge of the possession. Over time, however, clearer stances on criminalisation under

the Misuse of Drugs Act 1977 Act have emerged.

This section will focus on the Misuse of Drugs Act 1977, and how it criminalises possession
in comparison to the intention to distribute. The sentencing of those convicted under the Acts
will then be examined, along with what discretion is afforded to judges when imposing such
sentences. Finally, through the prism of Irish case law, the construction of possession will be

analysed and whether this is reflected within the legislation.

General Introduction to the Misuse of Drugs Act 1977
The Misuse of Drugs Act 1977 is the primary legislation used to criminalise drug offences.
This part will focus on how the Act deals with the criminalisation of possession in comparison

to the criminalisation of intention to distribute.

Section 3 of the Misuse of drugs Act states that;

57 Kitty Holland, ‘Almost 75% of drugs offences last year were ‘possession for personal use’ The Irish
Times (Dublin, 24th of June 2018) <https://www.irishtimes.com/news/social-affairs/almost-75-of-
drugs-offences-last-year-were-possession-for-personal-use-1.3542251?mode=sample&auth-
failed=1&pw-origin=https%3A%2F%2Fwww.irishtimes.com%2Fnews%?2Fsocial-affairs%2Falmost-75-
of-drugs-offences-last-year-were-possession-for-personal-use-1.3542251> Accessed 24 October
2018.
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“(1) Subject to subsection (3) of this section and section 4 (3) of this Act, a person shall not

have a controlled drug in his possession.”®

Section 15 of the Misuse of Drugs Act states that;

“(1) Any person who has in his possession, whether lawfully or not, a controlled drug for the
purpose of selling or otherwise supplying it to another in contravention of regulations under
section 5 of this Act, shall be guilty of an offence.”

“(2) Subject to section 29 (3) of this Act, in any proceedings for an offence under subsection
(1) of this section, where it is proved that a person was in possession of a controlled drug and
the court, having regard to the quantity of the controlled drug which the person possessed or to
such other matter as the court considers relevant, is satisfied that it is reasonable to assume that
the controlled drug was not intended for the immediate personal use of the person, he shall be
presumed, until the court is satisfied to the contrary, to have been in possession of the controlled
drug for the purpose of selling or otherwise supplying it to another in contravention of

regulations under section 5 of this Act.>®”

Intention to Distribute

Possession, in layman’s terms, relates to a person having control of certain unlawful things, in
this case controlled substances under Section 2 of the Misuse of Drugs Act 1977. No definition
of ‘possession’ is contained in theAct, and thus the Courts have been left to fil the legislative

lacuna. This will be expanded upon later.

Under Section 15 of the Act, once the court establishes that a person has over a certain quantity
of a drug in their possession, it is presumed “until the court is satisfied to the contrary” that the
drug was in their possession for the purpose of distribution. The onus, therefore, is on the
defence to prove that the accused did not intend the drugs for sale or supply. Although this
presumption can be rebutted by various defences, the burden of proof that is placed on the

defendant hampers their case, and therefore makes it easier to convict.

8 Misuses of Drugs Act 1977.
59 ibid.
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Section 29 of the Act states a number of defences which may be employed in order to prove
this. S. 29(3) state that the accused may rebut the presumption under S.15 of the Act by proving
that they were in lawful possession of the drug. S. 29(2)(a) of the Act provides that it is a
defence for the accused to prove that he did not know and had no reasonable grounds for
suspecting that what he had in his possession was a controlled drug or that he was in possession
of a controlled drug.The defence may also argue under S.29(2)(b) that they believed the
substance to be a controlled drug, and had the drug in fact been a controlled drug, they would
not have been committing an offence at the time. Finally, under S.29(2)(c) they may argue that
suspecting the substance was a drug, they retained the drug in their possession in order to
prevent the commission of a crime, or to place the drug in the possession of a person who is

lawfully entitled to take custody of it.

Introduction to Penalties and Sentencing

When comparing the criminalisation of the possession of drugs and the intention to distribute
under S. 27 of the Misuse of Drugs Act, the penalties for each are of varying length and
imposition. If one is found in possession of drugs not for distribution, the penalties range from
a monetary fine and/or imprisonment for a maximum of one year on summary conviction, and
a maximum of seven years for a conviction on indictment. Contrastingly, the penalties for the
possession of drugs for the intention of distribution induce harsher penalties, reflecting the
nature of the offence. These penalties range from imprisonment for one year and/or a fine on
summary conviction, to life imprisonment and/or an unlimited fine for conviction on

indictment.®°

Although these penalties may appear to be harsh, it is true that in reality, “the legal system has
for a long time dealt with these cases, and for an equally long time has recognised that harsh
punitive measures are neither a desirable nor effective use of the law insofar as simple

possession is concerned.”®*

The DPP usually elects for summary disposal in all cases. This means that “the courts are given

powers to provide outcomes that are more reminiscent of healthcare than criminal justice. This

€0 “The Law in Ireland’, Citywide Drugs Crisis Campaign,
<https://www.citywide.ie/decriminalisation/ireland/the-law-in-ireland.htmI> Accessed 23 October 2018.
61 LSE and Ana Liffey Drug Project, ‘Not Criminals: Underpinning a Health-Lead Approach to Drug
Use” (2018) 31 <http://www.lse.ac.uk/united-states/Assets/Documents/IDPU-Not-Criminals-
Report.pdf> accessed January 2 2019.
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hardly seems desirable— it is, in essence, a delivery mechanism for healthcare which is routed
through the criminal justice system, complete with all the expense, time and stress for the
individual that this approach brings. If this approach is merited, it must be supported by the
evidence — there must be strong public policy reasons for criminalising simple possession.” 52
It appears that from a defendant’s perspective, the emphasis on the possession of drugs, as
opposed to the intention to distribute, has a negative effect on the cases under the Misuse of
Drugs Act, and further legislation. Furthermore, the reality of the implementation of the
legislation is that the attempt to carry out a form of healthcare through the courts system in

ineffectual and outdated.

Sentencing
The Misuse of Drugs Act 1977 is the primary legislation used to criminalise drug offences in

Ireland. Section 27 of the Act deals with the penalties imposed in relation to offences created
under the Act. This part will focus on the various sentences imposed under the 1977 Act and

the judicial discretion afforded to judges when carrying out sentencing.

Section 27 of the Misuse of Drugs Act provides for the imposition of both monetary fines
and/or imprisonment sentences as penalties for the offences outlined in the Misuse of Drugs
Act 1977. The imposition of sentences following a conviction under the Misuse of Drugs Act
usually involves the exercise of very wide judicial discretion®. This includes the power to
impose any sentence deemed appropriate ranging from a suspended term of imprisonment
and/or a fine up to the every maximum penalty permitted by law. This judicial discretion is
however, subject to guidelines and limitations such as statutory requirements to impose a

mandatory penalty.

The range of penalties available under section 27 of the Act vary according to the
circumstances of the particular offence and offender. Judges when determining sentences if
and when an accused is convicted are required to consider these circumstances as well as the

type of drug and value and quantity of the drug.

%2 ibid 32.
63 Martin McDonnell and Paul McDermott, “Misuse of Drugs: Criminal Offences and Penalties”
(Bloomsbury 2010).
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Section 3 of the Misuse of Drugs Act 1977 prohibits the simple possession of a controlled
drug. Any person being tried under the offence created by section 3 can be tried either
summarily or on indictment. For the purpose of penalty provision, a distinction is drawn
between the possession of cannabis or cannabis resin for personal use and the possession of
any controlled drug, including cannabis or cannabis resin, where the possession is deemed to
be for some purpose other than personal use.®*

The penal provision for the offence created under s 3(2) is found at s 27(1) pf the 1977 Act:

“(1) Subject to section 28 of this Act, every person guilty of an offence under section 3
of this Act shall be liable —

(a) where the relevant controlled drug is cannabis or cannabis resin and the court is

satisfied that the person was in possession of such drug for his personal use:

(i) in the case of a first offence, to a fine on summary conviction not

exceeding fifty pounds,

(ii) in the case of a second offence, to a fine on summary conviction not

exceeding one hundred pounds,

(ii1) in the case of a third or subsequent offence, to a fine on summary
conviction not exceeding two hundred and fifty pounds or, at the
discretion of the court, to imprisonment for a term not exceeding

twelve months, or to both the fine and the imprisonment;
(b) in any other case—

(i) on summary conviction, to a fine not exceeding two hundred and
fifty pounds or, at the discretion of the court, to imprisonment for a
term not exceeding twelve months, or to both the fine and the

imprisonment, or

64 Martin McDonnell and Paul McDermott, “Misuse of Drugs: Criminal Offences and Penalties”
(Bloomsbury 2010).
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(i) on conviction on indictment, to a fine not exceeding fifteen hundred
pounds or, at the discretion of the court, to imprisonment for a term
not exceeding seven years, or to both the fine and the

imprisonment.”%®

Although the above penalty provision differentiates between the type of drug and the
purpose for which it is possessed, ss 3 and 27 do not create two separate offences. Rather, a
distinction is drawn because the statute requires the courts to consider the type of drug and
the purpose for which it is possessed when determining the appropriate sentence. The
Supreme Court summed up the effect of .27 in State (Gleeson) v District Justice

Connellan®®:

“The question of use of the drug is not an ingredient of the offence under the
section...The question of use only arises in relation to the penalties to be imposed if and

when the accused person is convicted of the offence.”

The possession of a controlled drug for supply is treated as a serious offence, as is reflected in
the sentence available - conviction on indictment provides for a maximum sentence of life
imprisonment.®” However, the penalty on summary conviction is much less severe — a fine

not exceeding €1,269.74 and/or a maximum term of 12 months’ imprisonment.

The penal provision for both the possession of a controlled drug with a value of €13,000 or
more for unlawful sale or supply contrary to S 15A(1) of the 1977 act and the importation of
a controlled drug with a value of €13,000 or more contrary to S 15B(1) of the 1977 act is
found at s 27 (3A). Both offences may only be tried on indictment and carry a maximum
sentence of life imprisonment — a sentence which is commensurate with the gravity of the
crime. The court can however exercise judicial discretion by declining to impose a life
sentence, in which case s 27 (3C) stipulated that a minimum period of 10 years is to be served
by the convicted offender. A deviation from the mandatory minimum sentence is however,
provided for under s 27(3D) (a) and (b) where the judge believes there to be “exceptional and

specific circumstances” exist in respect of the offence or the person convicted of the offence.

6 As substituted by the Misuse of Drugs Act 1984, s 6.
66 11988] I IR 559 at 561.
67 See People (DPP) v Gethins (23 November 2001, unreported) CCA
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Section 21(1) effectively contains three separate offence: (i) attempting to commit an offence.
(i1) aiding, abetting, counselling or procuring the commission of an offence, (iii) soliciting or
inciting a person to commit an offence. Section 27 (9 )of the Act states that any person found
guilty of any of the above crimes is liable to be punished with the same sentences as if he/she

were themselves guilty of the substantive offence.

The imposition of a sentence, custodial or otherwise, in criminal proceedings is normally
required to accord with the overriding principle of proportionality®®. State (Healy) v
Donoghue®® states that a convicted person must receive a sentence which is appropriate to his
degree of culpability and relevant personal circumstances in order to vindicate his personal
rights. Additionally, Denham J in People (DPP) v M stated that

“Sentences must be proportionate. Firstly, they must be proportionate to the crime.
Thus, a grave offence is reflected by a severe sentence... However, these sentences must be
proportionate to the personal circumstances of the appellant. The essence of the discretionary
nature of sentencing is that the personal circumstances of the appellant must be taken into
consideration by the court. 70

The Law Reform Commission’s Report on Mandatory Sentences reaffirms the value of
judicial discretion but notes “deficiencies” and a “level of inconsistency” in Ireland’s largely
unstructured sentencing system?®. For this reason, the Commission supports previous
recommendations that a Judicial Council should be able to develop and publish suitable

guidance or guidelines on sentencing.’

Possession under Irish Case Law

The peculiarity of possession as an offence was noted in DPP v Ebbs’3, where the Court stated
that the knowledge required to establish possession related to the actus reus rather than the
mens rea of the offence. In simpler terms, what is criminalised is a mental state rather than an

activity. It is for this reason that possession is considered by some academics to be a strict

8 McDonnell and McDermott, “Misuse of Drugs: Criminal Offences and Penalties” (n.1).

6911976] IR 325.

7011994] 3 IR 306 at 316.

"I Ruadhan Mac Cormaic, “Judges Need Guidance in Sentencing, says Law Reform Report” The Irish
Times (Dublin, 11 June 2013).

2aw Reform Commission, Report on Mandatory Sentences (LRC 108 - 2013)

3[2011] 1 IR 778.
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liability offence, the prosecution need to only prove knowledge’*. The difficulty in satisfactorily
establishing possession is noted by Coffey,“...in the absence of proof that the defendant was
aware of the existence of the prohibited objects or substance, there is no proof of the physical
element of possession””. As a result of this, the law has sought to infer the requisite knowledge
from objective facts. Consequently, as Shartel notes, the definition of ‘possession’ has become

“one of the most elusive and ambiguous of legal concepts.”"®

As mentioned above, possession of controlled drugs is the basic offence under the Misuse of
Drugs Act 1977 governed under section 3 of the Act which sets out that a person,’” who has
in their possession a controlled drug, will be guilty of an offence.” In its simplest conception,
the offence of possession involves knowingly having a prohibited item under one’s control.
The most authoritative definition of ‘possession’ arose in Davitt P.’s statement in Minister for
Posts and Telegraphs v Campbell”, where he described two forms of possession: actual and

constructive;8°

“In my opinion a person cannot, in the context of a criminal case, be properly
said to have possession of an article unless he has control of it either
personally or by someone else. He cannot be said to have actual possession of
it unless he personally can exercise physical control over it; and he cannot be
said to have constructive possession of it unless it is in the actual possession of
some other person over whom he has control so that it would be available to

him if and when he wanted it”.8!

If the offending item is under the direct control of a person, they have actual possession of the
item. Contrastingly, if a person is acting under the direction of another, they merely have

constructive possession.®? Davitt P stated that the most important element of possession was

4 Gerard Coffey, ‘An Evaluation of “Possession” in the Construction of Criminal Liability’ (2016) 26(4)
ICLJ 108, 109.

S Gerard Coffey, ‘An Evaluation of “Possession” in the Construction of Criminal Liability’ (2016) 26(4)
ICLJ 108, 109.

6 Cf Burke Shartel, ‘Meanings of Possession’ (1931-1932) 16 Minnesota Law Review 611.

T peter Charleton, Controlled Drugs and the Criminal Law (An CI6 LiGir, 1986) 91

8 see also Misuse of Drugs Act 1977 (MDA 1977), ss. 1(2), 4(3), 15 and 29(1 and 2)

7911966] IR 69.

80 Martin MacDonnell and Paul McDermott, “Misuse of Drugs; Offences and Penalties” (Bloomsbury,

2010).

8 ipbid 73.

82 Conor Hanley, An Introduction to Irish Criminal Law (Gill Education 2015) 53.
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control. As Barnes comments; “[t]he control required for the external element of the offence to
be satisfied must be in combination with an intention to control the said item.”® This judgment
was later cited with approval in the more recent case of The People (DPP) v Gallagher,® and

seems to represent the treatment of possession in Ireland.®

An analysis of the practicalities and meaning of possession in relation to its legislative
context and its application within the case law of this and neighbouring jurisdictions, would,
at this juncture, be appropriate. As illustrated by the sentiments of Davitt P. above, it is well
settled that the fundamental ingredients pertaining to the law of possession are the exercise of
some sort of control over the objects by the accused, along with an awareness as to their
existence.® Control, which constitutes the external element of the offence of possession, may
either be actual or constructive as suggested in Campbell. This was affirmed, along with the
importance of control as part of possession, by Kearns J. in judgment in People v Tanner,®’in
which the learned judge articulated that control need not necessarily be confined to the
physical custody of the accused, but may also be extended to include various types of

constructive possession.

As noted by McAuley and McCutcheon, control may also be acquired passively and without
any physical conduct, such as manual delivery or physical proximity, on the accused’s part.®
The issue of physical proximity was considered in People v Foley,% where the Court of
Criminal Appeal found that, while mere proximity to a prohibited article does not
automatically equate to possession, on the facts of the case, the proximity of the applicants to
the objects, i.e. that they were sitting directly beside the firearms which were on open display,

was sufficient to support an inference of possession.*® There is also some support for the

-----

83 Ronan Barnes, Joint Enterprise, Section 15 (A)of the Misuse of Drugs Act 1977 and the Meaning of
‘Possession’ 23(3) ICLJ 70, 74.

84 2006] IECCA 110.

85 Ronan Barnes, ‘Joint Enterprise, Section 15(A) of the Misuse of Drugs Act 1977 and the meaning of
“Possession” (2013) 23(3) ICLJ 70, 72.

86 Finbarr McAuley and J. Paul McCutcheon, Criminal Liability (Round hall 2000) 208.

87 The People (DPP) v Tanner [2006] IECCA 151.

88 Finbarr McAuley and J. Paul McCutcheon, Criminal Liability (Round hall 2000) 229.

8 The People (DPP) v Foley [1995] 1 IR 267

% Conor Hanley, An Introduction to Criminal Liability (3rd edn., Gill & McMillan 2015) 54. See also R v
Whelan [1972] NI 153 which was distinguished from Foley on an evidentiary basis that the applicants
had no knowledge of the concealed weapons, though they were in the same room as them, and that
no such inference could be drawn.
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anyone’s person.®! For instance, an inference of possession may be drawn where a prohibited
item is found within a person’s dwelling.®? Similarly, the owner of a car will be assumed to

possess the items within said car.®

Knowledge is the second element relevant to possession. The law on this matter seems to be
well settled. Where a person is unaware that a substance is under his dominion then he cannot,
in the legal sense, be said to possess it. This eliminates the culpability, for example, of someone
who has an illicit substance planted on them. In People v Nugent and Byrne,®* the Court allowed
an appeal on the basis that the onus was on the prosecution to prove that the defendants knew
about the stolen money located within the vehicle. This judgment was then applied in the later
case of Minister for Posts and Telegraphs v Campbell,®® where Davitt P. concluded that the
evidence before the court was consistent with the proposition that the unlicensed television was
placed in the cottage without the defendant’s knowledge. Hanly notes that the view that has
emerged over time is that the prosecution must prove that the accused knew of the of the
existence of the substance in order to establish possession, but this knowledge is not necessary

to establish the actus reus of possession. %

Proof of knowledge was also pivotal in the determining of R v Whelan and People v Foley.®’
In Whelan, the Court could not conclusively determine which of the three appellants, though
it was highly likely that it belonged to at least one of them, possessed the gun and
ammunition which had been discovered concealed on top of a cupboard during a police raid.
Some additional evidence would have been required to make such a determination. Foley was
distinguished from Whelan on the basis that, when the police discovered the defendants, the
guns were in plain sight and that, in those circumstances, it was open to the court to draw an

inference that the occupants were in possession of the items.

%1 ibid 54.

92 Minister v Campbell [1966] IR 69; it is worth noting that on the facts of the case, there was
insufficient evidence to conclude that the cottage in question was indeed the defendant’s dwelling,
and so no inference of possession for the unlicensed television could be adduced.

% The People (Attorney General) v Nugent and Byrne [1964] 98 ILTR 139.

9 ibid.

9 Minister v Campbell [1966] IR 69.

%Conor Hanley, An Introduction to Irish Criminal Law (Gill Education 2015) 56.

9R v Whelan [1972] NI 153; The People (DPP) v Foley [1995] 1 IR 267.
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A more contention issue, however, is whether the prosecution needs to show that the accused
knew, not only of the object’s existence, but also the nature of it.% Though the line has
become apt to being blurred, particularly within the Irish jurisprudence, it seems to be settled
that only knowledge of existence is necessary to prove possession.*® Lord Pearce summarised
the majority view in Warner v Metropolitan Police Commissioner in the following classic

statement:

“Though I reasonably believe the tablets I possess to be aspirin, yet if they turn out to be
heroin I am in possession of heroin tablets. This would be so I think even if | believed them

to be sweets”. 100

These sentiments were reiterated in R v McNamara, in which the court determined that it was
not necessary for the prosecution to prove that the defendant knew the nature of what was in
the container in his possession- he knew the box contained something, even if he did not

realise that it was cannabis.'®!

Within Irish case law the issue is somewhat more unclear. As averted to above, in Tanner,%?
the Criminal Court of Appeal defined possession as requiring “awareness on the part of the
accused of the nature of the substance or recklessness as to what the object is”.2%® However,
the decision in DPP v Healy, Byrne and Kelleher seems to endorse the positions in Warner
and McNamara.'% Furthermore, the Court approved of McAuley and McCutcheon’s
statement that only knowledge of existence is required in The People (DPP) v Ebbs. % It may
therefore be suggested, in order to establish possession, that the prosecution must prove
knowledge of the existence of the container or substance, and while proof that the defendant
was aware of the contents of the container or nature of the substance may be required for a

conviction of the particular offence, such knowledge is not, however, necessary in

% Finbarr McAuley and J. Paul McCutcheon, Criminal Liability (Round hall 2000) 215; Gerard Coffey,
‘An Evaluation of “Possession” in the Construction of Criminal Liability’ (2016) 26(4) ICLJ 108,111;
Conor Hanley, An Introduction to Irish Criminal Law (Gill Education 2015) 55.

9 ibid 21.

100 11969] 2 AC 256, 305.

10111988] 87 Cr. App. R. 246.

102 The People (DPP) v O’Shea [1983] ILRM 549; The People (DPP) v Kelly (CCA, 11 July 1996)

103 ipid.

104 The People (DPP) v Healy, Byrne and Kelleher [1998] 2 IR 417

10512011] 1 IR 778, 786-87.
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establishing the physical element of possession.'% This view, however, seems to be
somewhat convoluted, and although it may find some resolution in s. 15 of the 1977 Act, it
would benefit from more precise judicial clarification regarding which circumstances require
what proof. This would mitigate some of the confusion and conflicting precedents that have

arisen with regards to possession and containers within Irish law.

Conclusion

The Misuse of Drugs Act 1977 is an important legislative instrument in the criminalisation of
drug related offences, particularly with regards to possession and intent to distribute. To this
end, such criminalisation also serves a more pragmatic function in that proof of, say,
possession, is far easier to ascertain than that of use.'%” The Courts have shown a dynamic
approach in their interpretation of possession and the specific elements thereof, which is also
reflective of the provisions laid out in statute. This may also be extended to the judicial
reasoning given to the sentencing of such offences. A wide range of penalties are available
under section 27 of the Misuse of Drugs Act. This range provides broad guidelines for
sentencing while also allowing judges to exercise their judicial discretion and impose an
appropriate and just sentence with due regard to the gravity of the offence and the personal
circumstances of the offender. On the surface, the law in this jurisdiction appears to set out a
comprehensive framework, both through legislative and judicial means, with respect to the
offence of possession, intent to distribute and other drug related offences, along with the

sentencing of these offences, that serves to expedite enforcement.

The end effect of this comprehensive framework, however, appears to evoke a pro-
prosecution based system which, it may argued, perhaps reflects the moral standpoint in
relation to drugs and their use which has historically been prevalent in this jurisdiction.
Possession is very much seen as an offence and is treated as such under the law, requiring

punitive or rehabilitative sanctions. This is not to say that the system entirely does not seek to

106Conor Hanley, An Introduction to Irish Criminal Law (Gill Education 2015) 56; the distinction
between knowledge of the nature of the substance in one’s possession and the nature of a substance
contained within a container or box is worth noting. With regards to nature, the Courts seem to have
settled that every physical aspect of the substance must be distinct in order to avoid criminal liability.
With respect to containers, it is generally accepted that the defendant will be in possession of the
contents of a container if he knew, or reasonably ought to have known, that there was indeed
something in it. No criminal liability will be attached to a person who believed the container to be
empty. See also R v Hehir [1895] 2 IR 709; R v Wright [1976] 62 Cr. App. R. 169

107 charles H. Whitbread and Ronald Stevens, “Constructive Possession in Narcotics Cases: To Have
or Have Not” (1972) 58 Va. L. Rev. 751, 753-54
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find a balanced approach, as seen with the legislative provision of defences and with the drive
for proportionate sentencing, as well as clear criteria set out in order to establish the offence
of possession. Yet, as with many aspects of the law, the provisions governing possession and

particularly the system in place which works to implement these provisions, could benefit
from reform.
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I11: Analysis of Key Issues in Ireland

Ellen Hennessy

For the purpose of providing a comprehensive and multi-faceted analysis of current drug
policy it is important to focus on the key issues faced in Ireland. Focusing on a community
perspective highlights the different ways the drug problem in Ireland manifests itself due to
certain economic and social factors that are characteristic of different areas. This report will
cover the recent report of the Illicit Drug Markets in Ireland 2014, previously referred to in
Part I, commenting on the report and its findings, deducing fundamentally where, why and

how the drug problem has presented itself.

Drug Problem in Communities

Drug use is a societal issue which affects countless communities across Ireland. Strong socio-
economic links can be drawn between poverty, deprivation, inequality and drug use.'® It has
been found that drug use is statistically more common in early school leavers, early school
leaving being a problem strongly linked to under privileged, impoverished areas.'® The Risk
and Protection Factors for Substance Use Among Young People Report*® conducted by
NACDA found that 1% of early school leavers had taken other drugs (such as psychedelics,
cocaine, heroin) compared to 11% of school goers.!'! Unemployment rates, troubled family
bonds, lack of community resources and educational opportunities weaken the social fabric of
communities resulting in the marginalization of people in society. Low levels of further
education are often associated with problem drug use. **?Educational disadvantage can

worsen existing problems of social exclusion adding to a society that encourages drug use

108 Johnny Connolly and Anne Marie Donovan, ‘lllicit Drug Markets in Ireland’ (NACDA 2014) 260 <
https://www.nacda.ie/index.php/press-releases/174-nacda-illicit-drug-markets-in-ireland.htmI>
accessed online 27 January 2019.

1091 yke Cassidy, ‘Drug abuse higher for early school leavers’ The Irish Times (29 October 2010)
<https://www.irishtimes.com/news/drug-abuse-higher-for-early-school-leavers-1.669543> accessed
online 27 January 2019.

110 Trutz Haase and Dr. Jonathan Pratschke, Risk and Protection Factors for Substance Use Among
Young People 2010 <

www.drugs.ie/resourcesfiles/research/2010/RiskYoungPeopleSchool.pdf> accessed 27 January
2019>.

1 ipid 12.
112 Flynn S, ‘Literacy and numeracy crisis in disadvantaged schools’ The Irish Times (28 March 2005).
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rather than discourages it. These people who are at the margins of society are most at risk of

developing a drug problem.*3

Illicit Drug Markets in Ireland 2014 Report

In Ireland today, drug use is widespread across many different communities. A 2014 report,
the first of its kind in Ireland, sought to analyze the growing drug problem by investigating
different drug markets.''* The report sought to investigate various social factors that lead to
the development of a drug market and visible drug use in a community. The four sites
selected for the study were areas across Ireland lacking in various community facilities and
infrastructure. The report lends itself to the common assumption that areas most prone to
drug abuse seemed to fall along poverty lines due to a number of social problems in
disadvantaged areas. It demonstrates clearly the types of communities commonly afflicted by
drug use. The report identifies key features in these communities on how the drug markets
operate and the problems that arise from drug use. The markets were selected based on
geographical and economic factors culminating in a comprehensive report on the nationwide
drug problem. The four sites were selected labelled A to D offer an insight into the drug
problem facing four different communities in Ireland. The findings of the report are as

follows.

Site A

e Site A was a suburban town with a population of approximately 40,000 people. Of the
residents in site A more than one in ten were unemployed and 29% of the whole areas
housing was owned by the local authority. 90% of residents surveyed were concerned
about the drug abuse problem in their area.

e The residents found that the lack of amenities for young people was a factor in the
widespread drug presence in their area. Unemployment and easy availability of drugs
was found to add to the drug problem in the area.

e The report concluded that the main drugs sold and used in site A were heroin,

cocaine, crack cocaine and cannabis.

113 Shaw, Egan, Gillespie et al, ‘Drugs and Poverty: A Literature Review’ (Scottish Drugs Forum,
Scottish Association of Alcohol and Drug Action, March 2007).

114 Johnny Connolly and Anne Marie Donovan, ‘lllicit Drug Markets in Ireland’ (NACDA 2014) 260 <
https://www.nacda.ie/index.php/press-releases/174-nacda-illicit-drug-markets-in-ireland.htmI>
accessed online 27 January 2019.

31


https://www.nacda.ie/index.php/press-releases/174-nacda-illicit-drug-markets-in-ireland.html

e Site A shows the drug problem in Ireland from a disadvantaged, disservice

community experiencing high unemployment and anti-social behavior.

Site B

Site B represented two electoral districts, a small rural town with a population of
2,000 and a rural hinterland with a population close to 10,000.

The commonly available drugs in site B were cocaine, cannabis, ecstasy and heroin. -
Crack cocaine, in contrast to site A was not readily available.

Site B’s drug market emerged when supply and demand for heroin began to rise upon
the release of criminals to the town having served prison sentences and had developed
heroin addictions.

Poor parental supervision, boredom and levels of unemployment were cited as a

reasons for drug use in site B.

Site C

Site C was an urban area with the deprivation ranking of the community ranking in
the highest figures.

The market of site C has existed for over 20 years operating primarily on the sale of
cannabis and ecstasy.

A black market also existed with selling of prescription medications such as
benzodiazepine with forged prescriptions.

Local residents cited unemployment, boredom and inadequate social amenities as
reasons for drug use in their area.

No type of illegal drug was openly sold at street level in any of the communities in the
area. Transactions were arranged using mobile phones and drugs were exchanged at

various locations convenient for buyers and sellers.

Site D

Site D had a long history of drug use. The market and use in this area dated back to
the 1970’s.

According to the findings of the survey the most widely available drug was found to
be heroin.

Crack cocaine and cocaine were commonly used drugs in the area also.
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- Consistent with the findings of the previous sites investigated unemployment and low
job opportunities ranked highest as the primary reasons for drug use in this area.

- This site had a sophisticated distribution chain often three or four levels to provide
heroin, cannabis and cocaine to buyers in the market.

The findings of each site in the report are very consistent with one another. From the study
there is a common thread of drug markets and drug problems emerging in deprived
communities. Reasons such as unemployment, disenfranchised youth and lack of facilities are
among the main reasons leading to the creation of drug problems across varying communities
in Ireland. The 2014 report confirms the thinking that there is a correlation to be found
between drug use and poverty. From a sociological and conceptual stand-point there are
many reasons for this; social environment is highly influential on health and social behaviors
of individuals. 1*® Factors such as governmental policies, taxation and employment are all
closely linked to these social outcomes.'*® The strong connection between poverty and drug
use is compounded by a strong factor of social exclusion in communities similar to the sites
surveyed across Ireland. The report helps inform the key factors leading to drug use in
communities. It addresses key problems that need to be addressed in these areas and focuses

on how the drug problem in Ireland should be addressed by identifying the problems faced.

Following from the 2010 report*!’, the National Advisory Committee on Drugs and Alcohol
chairman drew on the strong links between rehabilitation and community based programmes
to tackle problems directly in the community. He cited the importance of the National
Educational Welfare Board, which works to counteract early school leaving and subsequent
early drug use.'® Fundamentally the correlation between poverty and lack of education in
future drug use has offered significant support in favour of a system of education and

rehabilitation as opposed to criminalisation to tackle the drug problem in Ireland. Mr

115 | uke Cassidy, ‘Drug abuse higher for early school leavers’ The Irish Times (29 October 2010)
<https://www.irishtimes.com/news/drug-abuse-higher-for-early-school-leavers-1.669543> accessed
online 27 January 2019.

116 ibid.

17Trutz Haase and Dr. Jonathan Pratschke, Risk and Protection Factors for Substance Use Among
Young People 2010 <

www.drugs.ie/resourcesfiles/research/2010/RiskYoungPeopleSchool.pdf> accessed 27 January
2019>.

118peborah Condon, ‘More Drug Use Among Early School Leavers’ Irish Health (30 October 2010),
<http://lwww.irishhealth.com/article.htm|?id=18130> accessed 27 January 2019.
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Corrigan, the chairman, stated that it is imperative that substance use education should be

delivered in all secondary schools, youth reach and community training centres.*°

Rural and Urban Divide
A 2017 report published highlighted problems identified by people across Ireland who were
consulted on their views about the problems that should be addressed to inform the new

National Drugs Strategy*2°.

The issue of rural and urban communities was identified by participants. It was conceded that
drug use is not a city problem focused primarily on the capital. It was overwhelmingly
reported that drug use is widely prevalent across towns and villages in rural areas of Ireland.
The problems faced in relation to these areas in tackling the burgeoning drug problem is the
lack of treatment, information and rehabilitation services that are available to drug users. The
services were found to be mostly city based and did not reach these rural areas affected.
People were expected to travel long distances mostly to the city to avail of these services

lacking in their own areas.

There were widespread calls to tackle the drug problem in rural Ireland by funding services
that are commonly available in city locations.!?! People seeking harm reduction services in
the country are faced with additional costs incurred by travelling far distances. Rural isolation

and poor transport infrastructure are major obstacles for those seeking help. %

Drug Problems amongst the Homeless Community

The Simon Communities Snapshot Study Report found that over 50% of homeless
individuals surveyed reported that they were current alcohol users, while 31% reported that
they were current drug users'?®. Given the prevalence of abuse amongst this particular group,
it is imperative that any new drug policy include the homeless population as a specific target
group to help. The highest level of drug use was found among people sleeping rough and

119 ibid.

120 Department of Health, ‘Reducing Harm, Supporting Recovery’, (2017)
<https://health.gov.ie/blog/publications/reducing-harm-supporting-recovery-2017-2025/> accessed 27
January 2019.

121 ibid.

122 Simon Community, ‘Simon Communities Submission to Inform National Drug Strategy’ (October
2016) 12.

123 ibid 8.
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those using emergency accommaodation. Heroin is most frequently used amongst the
homeless population, with more than 58% of survey participants reporting that they had used
it before?*, Perhaps even more worrying, of the drug users who reported themselves as being
currently using, 76% were using more than one!?®. Drug abuse issues amongst the homeless
community are often more complex to solve, as many in this population experience complex
needs, including a dial diagnosis of mental health and problematic drug and/or alcohol use

due to environmental factors, in particular a lack of supported housing*2°.

Conclusion

In order to craft an effective drug policy, it is necessary that the government address the twin
issues of poverty and drug abuse together. It must be recognised that drug abuse can arise due
to a multitude of issues, including lack of facilities, unemployment, mental health issues,
poor home environments, socialization and homelessness. This section has identified this

factors as being some of the key issues in Ireland that must be addressed.

124 ibid.
125 ibid 9.
126 ibid.
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IV: Drug Policy in the EU

Cormac Bergin, Katherine Byrne, Julia Best, Madeeha Akhtar

This section will examine the approaches taken towards drug policy across Europe. It will
consider the EU measures which are endorsed by member states such as Spain, the Netherlands
and the Czech Republic as well as the deviations and alternative policy strategies adopted by

EU member states as well as other European countries (Switzerland).

EU Legislation

Only around half of all countries in Europe specify drug use or consumption as an offence®?’.
For example in Italy there is no law explicitly making the use of drugs an offence and in Ireland
and the United Kingdom it is only the use of prepared opium that is prohibited by law!?,
However, all countries specify that the possession of drugs for any form of personal use is an
offence, though there are varied ways in which this is defined*?®. Furthermore all countries

have laws prohibiting the production, trafficking, or selling with intent to distribute or supply.

The European Union (EU) Drugs Strategy (2013-20) is the ninth document on illegal drugs
which has been endorsed by EU member states since 19901, The European Commission has
been studying the drug phenomena across the EU for several years as the use of drugs,
especially among young people, is at a historically high level*3!. The plan aims to direct
collective action in the field of drugs within the European Union and at international level

without imposing any legal obligations on EU Member States®?. It sets out defined priorities,

127 European Monitoring Centre for Drugs and Drug Addiction, ‘Penalties for drug law offences in
Europe’ (22 September 2015).

<http://www.emcdda.europa.eu/topics/law/penalties-at-a-glance> accessed 31 October 2018.

128 jbid.

129 jhid.

130 EMCDDA, ‘Perspectives on Drugs, The EU drugs strategy (2013—20) and its action plan (2013—
16)’ (May 2015).

< https://ec.europa.eu/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/drug-
control_en> accessed 31 October 2018.

131 survey coordinated by Directorate-General Communication, ‘Youth attitudes on drugs, Analytical
Report’ (July 2011)

Available at <http://ec.europa.eu/commfrontoffice/publicopinion/flash/fl_330_en.pdf> accessed 31
October 2018.

132 EMCDDA, ‘Perspectives on Drugs, The EU drugs strategy (2013-20) and its action plan (2013—
16)’ (May 2015)

< https://ec.europa.eu/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/drug-
control_en> accessed 31 October 2018.
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objectives and actions for the countries involved giving the Member States the freedom to

develop their own national policies so they can place emphasis on their national priorities!3?

The current Strategy aims to reduce both the drug demand and drug supply within the EU**,
It intends to do so through a range of new methods which include rehabilitation, social
integration and recovery, whilst aiming to also reduce drug supply through the disruption of
illicit drug trafficking and the dismantling of organised crime groups involved in drug
production and trafficking. Unfortunately, “drug trafficking and drug production remain among
the most profitable criminal activities for organised crime groups active in the EU'®.” The
most popular drug in the EU is cannabis, with estimates that the total use of cannabis amounts
to 2,000 tonnes per year and 682,000 seizures of cannabis reported in the EU in 2014%,
Cocaine is currently the second most widely used drug in the EU with member states seizing

more than 61 tonnes of it in 2014 alone®®’.

The Strategy is progressive in multiple ways. This is the first time, alongside the traditional
drug policy aims of reducing supply and demand, that an EU Drugs Strategy has included the
aim of the “reduction of the health and social risks and harms caused by drugs'®.” In order to
achieve this, the Strategy has placed an increased importance on the social integration and
recovery of previous drug users into communities; an issue of importance outlined in Part I11.
The expected increased emphasis on the care of drug users who are imprisoned will also help
to achieve this aim. The Strategy aims to ensure that prisoners receive care that would be

equivalent to the services provided by the health services within their own communities*°.

133 ipid.

134 EU Drugs Strategy (2013-20) OJ C 402. <https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=0J:C:2012:402:FULL&from=EN> accessed 30 November 2018.

135 “Drugs Policy” (European Commission, Migration and Home Affairs, October 2018).
<https://ec.europa.eu/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/drug-
control_en> accessed 31 October 2018.

136 jbid.

B ipid.

138 “Pgrspectives on Drugs the EU drugs strategy (2013-20) and its action plan (2013-16)" (European
Monitoring Centre for Drugs and Addiction, May 2015)
<https://ec.europa.eu/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/drug-
control_en> accessed 31 October 2018.

139 EU Drugs Strategy (2013-20) OJ C 402, <https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=0J:C:2012:402:FULL&from=EN> accessed 30 November 2018, para.
19.6.
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Furthermore, the Strategy calls for alternative approaches to traditional law enforcement
methods to be used to combat drug crime®. In a meeting in Brussels, Fay Watson (EURAD)
stressed the need to consult with all parties active in the drugs field, including civil society, in
order to achieve the aim of providing a “balanced and broad response to the issues presented
by drug use!*'.” He emphasised the need for a range of responses to be developed to meet the

needs of different target groups.
There is also the proposition that special attention is to be paid to communication technologies,
which are playing an increasing significant role in the spread of drugs, as in the last few years

the internet has been an online market for the sale of illegal drugs'#?.

Country Profiles

Spain

Drug consumption and possession for personal use in private are formally unlawful in Spain4?,
yet have never been criminalised'**. Although Spain has adopted the 1961 UN Single
Convention on Narcotic Drugs*, the Spanish Criminal Code only criminalises drug supply
activities such as cultivation, preparation and trafficking of scheduled drugs as well as
possession of illicit drugs to facilitate the consumption of others'*®. As consumption and
possession for personal use fall outside the scope of this Act, they are not criminalised’.
However, possession for personal use or consumption in public areas, while not criminalised,

can attract serious administrative sanctions for violating public order, ranging from €300 to

140 “perspectives on Drugs the EU drugs strategy (2013—20) and its action plan (2013-16)" (European
Monitoring Centre for Drugs and Addiction, May 2015)

< https://ec.europa.eu/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/drug-
control_en> accessed 31-October-2018

141 Jeff Lee, (2013) “The European Union Drugs Strategy 2013-2020” (European drug prevention
quality standards Phase 2, September 2013)

142 “Drugs Policy” (European Commission, Migration and Home Affairs, October 2018).
<https://ec.europa.eu/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/drug-
control_en> accessed 31 October 2018

143 José Luis de la Cuesta and Isidoro Blanco, ‘Spain: Non-Criminalisation on Possession, Graduated
Penalties on Supply’ in Nicolas Dorn and Alison Jamieson (eds.) European Drug Laws: The Room for
Manoeuvre (Drug Scope, 2001)

144 Delegacion del Gobierno para el Plan Nacional sobre Drogas, Plan Nacional Sobre Drogas:
Memoria 1986 (Ministro del Sanidad y Consumo 1986)

1451967 Ley de Estupefacientes

148 Article 368 of the Spanish Criminal Code

147 Amber Marks ‘The Legal and Socio-Political Landscape for Cannabis Social Clubs in Spain’ (2015)
Observatorio Civil De Drogas. <https://www.gmul.ac.uk/law/media/law/docs/research/148791.pdf>
accessed 28-11-2018.
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€30,000. These fines can be suspended if the charged individual agrees to attend a
detoxification programme“®. In order to distinguish between possession for personal use (an
administrative matter) and possession for sale or supply (a criminal offence), the standard of
the average quantity required for individual consumption for 5 days, as set by the Spanish
National Toxicological Institute, has been used by the Spanish Constitutional Court as a

threshold for ‘personal use’.4°

An area of current controversy in Spanish drug policy is the legality of so-called ‘Cannabis
Social Clubs’ or CSCs. Until 2015, the jurisprudence from the Spanish Constitutional Court
suggested that CSCs, which cultivate cannabis non-profit for the use solely of members, were
not unlawful, adopting an expansive view of ‘personal use’ that encompassed social supply in
a ‘closed-circle setting’, especially as the closed nature of such clubs meant that the diffusion
of cannabis to the general public was prevented. However, in the Pannagh* case, the Spanish
Constitutional Court ruled that a Bilbao CSC had exceeded the philosophy of shared
consumption due to its structure and presence of 300 members, thereby not having criminal
immunity under the closed-circle doctrine. This ruling has currently left CSCs in Spain in a
legal grey area, filled with uncertainty about their legal standing while awaiting legislative
regulation. The prosecution of CSCs is largely based on political considerations, with some
sympathetic prosecutors refusing to bring cases against CSCs while prosecutors in other
regions continue to do so, even though the ‘overwhelming majority’*®! do not result in

convictions or penalties.

The Spanish drug policy contains a number of potential lessons to inform the future direction
of Irish drug policy. Its treatment of drug possession for personal use as an administrative rather
than criminal matter allows drug dependence and addiction to be viewed through a healthcare

lens rather than a punitive lens. Defining drug quantities for ‘personal use’ in conjunction with

148 | ey Organica 1/1992, de 21 de febrero, Sobre Proteccion de la Seguridad Ciudadana. See also
Martin Barriuso Alonso, ‘Cannabis Social Clubs in Spain: A Normalizing Alternative Underway’ (2011)
Series on Legislative Reform of Drug Policies Nr 9, 1.

149 EMCDDA, (2015) ‘Threshold Quantities for Drug Offences’.
<http://www.emcdda.europa.eu/html.cfm/index99321EN.htmI> accessed 08-10-2018. See also
Genevieve Harris, ‘Conviction by Numbers: Threshold Quantities for Drug Policy’ (2011) Series on
Legislative Reform of Drug Policies Nr 14, 1.

150 Judgment nr. 788/2015 of the 2nd Chamber of the Spanish Supreme Court

151 Amber Marks ‘The Legal and Socio-Political Landscape for Cannabis Social Clubs in Spain’ (2015)
Observatorio Civil De Drogas. <https://www.gmul.ac.uk/law/media/law/docs/research/148791.pdf>
accessed 28 November 2018.
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the national toxicology body also makes charges more consistent but its lack of a contextual
basis could be exploited by drug traffickers. Irish law, when considering whether possession
of drugs in closed clubs like CSCs should be treated as ‘personal use’ under any future
developments, should be clear and consistent to avoid the current uncertainty that exists in

Spanish law in this area.

The Netherlands

Dutch drug abuse policies in The Netherlands include the rejection of law enforcement as the
primary method of drug abuse deterrence, with exception made only to higher levels of
trafficking of hard drugs. Drug policy in the Netherlands can be described as normalising,
pragmatic and non-moralistic in its aims and falls in line with the anti-paternalistic theories
discussed in Part I. The primary legislation giving rise to Dutch drug policy is the revised
Opium Act 1976. The strategy of a separation of the markets and social contexts of soft and
hard drugs is directed at reducing social and personal harms.'®? Schedules | and 11 of the Act
outline the divisions of substances presenting unacceptable risks (including among others
opiates, cocaine, cannabis oil; codeine; amphetamines and LSD) and other substances
(including tranquilizers and barbiturates; includes cannabis (without the qualification of
unacceptability))*>® The tolerance principle (gedoogbeleid) set out in the Act provides for “non-
conforming lifestyles, risk reduction in regard to the harmful health and social consequences
of drug taking, and penal measure directed against illicit trafficking in hard drugs.”*** Measures
in the Penal Code can be implemented regarding the confiscation of illegal assets and the

deterrence and prosecution of money laundering activities. '

“Coffeeshops” sell cannabis for personal use and are considered compatible with the principle
of tolerance: the aim is that the availability of small quantities of cannabis (sold in line with the

criteria issued by the Prosecutor General) will deter experimentation with more dangerous

152 Ed Leuw, “Drugs and Drug Policy in the Netherlands” (1991) 14 Crime and Justice: a review of
research 229.

153 European Monitoring Centre for Drugs and Drug Addiction — Country Profiles: Netherlands
<http://www.emcdda.europa.eu/html.cfm/index5174EN.html?pluginMethod=eldd.countryprofiles&coun
try=N>L accessed 11 October 2018.

154 Ed Leuw, “Drugs and Drug Policy in the Netherlands” (1991) Crime and Justice: a review of
research Vol 14 229.
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try=NL> accessed 11 October 2018.

40


http://www.emcdda.europa.eu/html.cfm/index5174EN.html?pluginMethod=eldd.countryprofiles&country=NL
http://www.emcdda.europa.eu/html.cfm/index5174EN.html?pluginMethod=eldd.countryprofiles&country=NL

drugs.’™®® A surge in criminal activity surrounding coffeeshops in the 1980s and 1990s
engendered an increase in regulation of these coffeeshops. Local authorities were convinced of
the necessity to exercise more stringent control over them and to screen owners for potential
criminal backgrounds.™ A licensing system was first utilised as a means to regulate

coffeeshops and cannabis sales in 1993.

Some observers have commented that attempts to eradicate drugs in society can isolate certain
groups or individuals, and is more likely to cause social damage instead or preventing or curing
it.1® The Dutch system of regulation has a number of benefits. Customers can turn to legal
providers, which would have the effect of reducing the market share for illegal operators.
Regulation can enable the authorities to assess and gain more control of the risk of the product
such as addiction or exploitation'>®. The Dutch drug abuse policy exemplifies a system which
has attempted to tolerate drug use within certain parameters and to implement initiatives which

aim at preventing drug abuse, rather than criminalising it.

Switzerland

The revised 1951 Federal Law on Narcotics is the legal basis of Swiss drug abuse policy. The
obligation to implement this law lies with the 26 cantons (member states of the Swiss
federation). The methods of combating drug abuse are concretised in the four pillars of
approach; prevention, therapy, damage limitation and repression.

A call for reform emerged in the 1980s stemming from widespread drug abuse which was
linked to a huge increase in HIV cases.’®® A 1994 extensive pilot programme in heroine-
assisted therapy (HAT) was endorsed by the Swiss people in 1999 with a 54 % majority.'%? The
results of a research project which was carried out in the initial stages of the programme proved

the benefits of HAT. The core elements carried out in the programme included on-site
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Perspective” (2014) Springer Science + Business Media Dordrecht 196.
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controlled injections, comprehensive medical, psychiatric, and social assessment and a
comprehensive care programme.*® The results of the programme of a group of 800 volunteer
patients indicated general improvements to both somatic and psychological health.
Homelessness reduced from 12% to 1%, permanent employment rate improved from 14% to
32%. Illicit use of heroin and cocaine quickly regressed although the use of cannabis and
alcohol reduced only minimally.'®* Over time, 60% of patients that had left the programme
chose to pursue further treatment which was either abstinence oriented or methadone-
maintenance based.'®® There were 20 treatment centres with a total of 1194 treatment slots as
of October 2000. 16°

Despite UN-supported International Narcotics Control Board’s criticism of the HAT trials and
strong recommendation for verification and review from WHO, the EMCDDA has praised the

Swiss efforts of combating drug abuse with an alternative strategy to law enforcement.6’

The Czech Republic

The Czech Republic is the only Eastern-European country to emerge from communist rule
without inheriting a heavy-handed drug policy.'®® Following the establishment of democracy
in the Czech Republic and a subsequent amendment to the country’s Criminal Code in July
1990, the possession of narcotic drugs and psychotropic substances ceased to be a criminal
offence, and this remained the law until 1998. Due to the country’s growing drug scene and
subsequent political pressure for the implementation of stricter drug laws, the government
amended the Criminal Code, introducing penalties for drug possession in undefined “amounts
bigger than small”1®, effective from 1999. A study conducted from 1999 to 2001 found that
the new stricter law did not deter drug use, had no health benefits for society and was

economically expensive for the country.*”
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In 2010 the country adopted a new Penal Code, which made possession of small quantities for
personal use a non-criminal offence under the Act on Violations (Act No 200/1990), punishable
by a fine of up to CZK 15 000. The Criminal Code has introduced a distinction between
cannabis and other drugs for criminal personal possession offences: possession of a quantity of
cannabis ‘greater than small’ attracts a prison sentence of up to one year while possession of

other substances is punishable by up to two years’ imprisonment.

The country’s ‘National Drug Policy Strategy 2010-18’ is made up of four pillars: prevention;
treatment and reintegration; harm reduction; and supply reduction.'’*Since the introduction of
the Criminal Code in January 2010, drug use among young adults and school children has
reduced.'’? lllicit drug use in the Czech Republic is primarily concentrated among young
adults, with cannabis being the most commonly used substance. Prevalence of cannabis use
amongst young adults in the Czech Republic is one of the highest in the EU, at 19.4%,
compared to the EU maximum figure held by France of 21.5%.1"® One of the main problems
associated with cannabis use in the Czech Republic is that because of its use, growth and supply
are not legal, grow shop owners have been targeted in recent years by police raids despite
having ran their businesses for years without their legality being disputed. As a result, many

political parties are calling for a more liberal and state-regulated cannabis trade.

Despite criticism regarding high levels of cannabis use, the figures for problem drug use in the
country are relatively low compared with other EU countries.*’*Almost 25% of approximately
37,500 problem drug users receive high-quality medical treatment, and when considering those
receiving sterile injection equipment and blood testing, the figure is closer to 70%. As a result,

the Czech Republic has been effective in minimising the real health, social and economic costs
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that drug use can cause to society. This is an example of very cheap intervention leading to

extremely successful and cost effective results.!’

Conclusion

The alternate models for drug policy across Europe could be sources of inspiration for further
development of drug policy in Ireland. It is observed that the EU’s current drug policy strategy
emphasises the need for reducing health and social risks caused by harmful drugs as well as
controlling circulation of illegal drugs. The EU’s strategy has also indicated the significance of
ensuring social integration and recovery of drug users. It identifies the contemporary challenge
of rapid circulation of drugs and drug trafficking due to modern communication technologies.
This strategy allows for a certain amount of deference to develop drug policy at a national level
to ensure accordance with cultural differences and attitudes towards drug use in each member

state.

Spain has seen a shift in policy to permit “personal use” of certain drugs. The concept of
Cannabis Social Clubs initially enjoyed relative success although the uncertainty of regulation
and political strife surrounding the “clubs” has left CSCs in a position of somewhat legal limbo.
The Dutch policy of the separation of the markets and social contexts of soft and hard drugs is
directed at reducing social and personal harm. The “tolerance principle” permits the provision
of small quantities of cannabis in regulated institutions such as “coffeeshops”. The legal
provision of soft drugs strives to reduce the use of more harmful drugs. The Swiss drug policy
aims at reducing harm through the “four pillars” approach. Heroine-assisted therapy treatment
is considered in line with the “four pillars”, enjoyed much success and was praised by the
EMCDDA. The drug policy implemented by the Czech Republic has seen success with regards
to the treatment of new and long-term high-risk drug users, and endorsement by major political
parties of legalization of cannabis sees the country moving towards fairer laws regarding both

its use and trade.

It must be considered whether the aforementioned measures could also be implemented within
Irish drug policy in the future. The certain amount of deference afforded to EU member states
as provided for in the EU Drug Strategy could enable such future developments in Ireland. The

measures taken in certain European countries have shown to be successful in different ways,

175 pavel Bém, ‘Drug Policy in the Czech Republic’, The Beckley Foundation.
<http://beckleyfoundation.org/wp-content/uploads/2016/04/Dr-Pavel-B%C3%A9m.pdf> accessed 30
November 2018.
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although it must also be considered whether the steps taken in other countries would be

compatible with Irish attitudes and legal structure.
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V.1 Case Study: Portugal
Adam Elebert, Rory Gavigan, Ross Malervy

The Portuguese model of drug policy is radically different to that in Ireland.Yet progressive
Irish legislators such as Lynne Ruane and the Social Democrats have pointed towards
Portugal as being a model we should follow. In 2001, Portugal was in the midst of a heroin
crisis and so undertook the challenge of solving this. In order to do this, the Portuguese state
decriminalised all illicit drugs and heavily invested in both treatment for addicts and
healthcare. Since that time, the heroin problem in Portugal has eased off dramatically and the
drug policy has been hailed as a success by almost all commentators. In this section, we will
examine the background to the approach taken by Portugal; the new sentencing measures in
Portugal; and the possible administrative difficulties of implementing the policy into Irish

law.

Drug Policy in Portugal pre-2001:

In order to fully understand the broad impact of the implementation of Portugal’s policy of
decriminalisation it is important to examine the pre-existing policy of criminalisation. Before
the introduction of the radical policy, Portugal maintained a policy of criminalisation much
the same as Ireland i.e. criminalisation of possession of drugs be that for personal use or for
commercial purposes. Portugal developed a severe drug problem in the 1980s as a result of a
brutal regime under Antonio Salazar which left the country thoroughly underprepared for the
“drugs boom” that swept across Europe in the 1980s. 1’® The approach of successive
governments was prohibitive in nature and Portugal aligned itself with other countries by
denouncing drugs as evil and sacrilege. Governments approached the problem with a quasi-
religious approach, using national campaigns with slogans like “Drugs are Satan”,“Just say
no”. These approaches had little impact and the country’s problem lurched from bad to

worse. 177

Context
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Portugal had a drugs history aligned with the rest of the world, having spearheaded a war on
drugs approach until the turn of the century. In 1974, the dictatorship under Antonio Salazer
ended and a newfound freedom swept into Portugal, with under this new found freedom a
drug market was cultivated. In the interests of context, it is important to note that Salazar’s
policies and leadership were in accordance with traditional Catholic values which closeted
any freedom of expression in Portugal. Salazar’s values were enforced through a tough
regime of censorship and imprisonment.1’® The disbanding of the colonies and ending of
imperialism ushered in returning emigrants, bringing new drugs and different cultures to
Portugal. The drugs revolution that followed was comparable to the drugs craze that swept

the world in the mid 20" century.

In the 1980s, a shocking 1 in 100 were addicted to heroin.}’® Successive administrations took
a particularly hard-line approach to drug dealers and introduced the now infamous mandatory
minimum sentences which is associated with the malfunctioning U.S. drug policy. &°
Portugal followed a largely conventional narrative, taking a hard-line approach of outright
criminalisation largely lead by a conservative majority with harsh punitive penalties. The
government was vehemently against the commercialisation of drugs and policies were
constructed awith the intention of deterring drugs business. However, when the drug
problem continued to press into the late 1990s, a more effective and radical approach had to
be taken.

Portugal’s New Approach To Sentencing:
Since 2001, the Portuguese approach to drug policy has been decriminalisation. All drugs,
without exception, are now decriminalised. In Article 2(1) of the relevant legislation, it is laid
out thus:
‘The consumption, acquisition and possession for one’s own consumption of plants,
substances or preparations listed in the tables referred to in the preceding article

constitute an administrative offence.’8!
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This is not to say that all drugs are therefore legal; illicit substances are still unlawful. Rather,
the Portuguese legal system does not impose the same criminal sanctions on people found to
be in possession of drugs for personal use as it once did. Instead of being a criminal offence,
it is now simply an administrative violation. Instead of being subject to harsh fines and
sentences of imprisonment, perpetrators are now given a mere warning, a small fine, or are
referred to an administrative panel which is set up to deal with low level drug violations and

decide on sanctions.'®?

Supply centric political concerns might be mitigated by the fact that decriminalisation does
not apply to the sale or trafficking of drugs. The measures of decriminalisation apply only “to
the purchase, possession, and consumption of all drugs for personal use (defined as the
average individual quantity sufficient for 10 days’ usage for one person).”*®3 In keeping with
the pragmatic and context-based approach to sanctions, Portuguese law also differentiates
between users and addicts. A key example is Article 15, where it states “non-addicted
consumers may be sentenced to payment of a fine or, alternatively, to a nonpecuniary
penalty.” As well as this, if the user has no evidence of addiction or of repeated violations,
the fine is suspended. Addicted persons are subjected to the slightly harsher sentences such as
restriction on being in certain areas, and are strongly encouraged to attend addiction
programmes which aim to help addicts in overcoming their substance abuse, while reporting
back to the commission for progress reports.

While the possession of drugs is no longer a criminal offence, it is a mistake to assume that
citizens now enjoy complete freedom in using illicit substances; the police are still expected
to intervene in drug usage by confiscating the substances and issuing a citation. The question
of sanctions, however, is left to what are called ‘Dissuasion Commissions’. The commissions
are “comprised of three members: two representatives from the medical and social service
sectors (e.g., physicians, psychologists, psychiatrists, or social workers) and one
representative from the legal sector (e.g., lawyers)"84. These commissions look at the amount
of drugs that the user was found to be in possession of, and if that amount exceeds the 10 day

personal use limit, they will refer the case to a criminal court for drug trafficking charges.
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Otherwise, the Dissuasion Commissions deal with the sanctions themselves. Penalties include
both fines and non-pecuniary penalties. Greenwald sums up the fines well: “[i]n theory,
offenders can be fined an amount between 25 euros and the minimum national wage. But
such fines are expressly declared to be a last resort. Indeed, in the absence of evidence of
addiction or repeated violations, the imposition of a fine is to be suspended.”*8 While there
are legal guidelines for the commissions to follow, which concern the nature of the drug
usage before them and even the type of substance that the person was caught with, the

commissions themselves enjoy a wide degree of discretion.

Penalties can include a ban on being in certain places which may be deemed ‘high-risk’ such
as nightclubs, bans on interacting with certain people, warnings, suspensions of professional
licenses, restrictions on travel and seizure of personal possessions.t® The commissions look
closely at the specific circumstances of the user in front of them and accordingly decide on
the severity of the sanction. As well as this, commissions regularly engage in the practice of
reducing or suspending sanctions if the user engages in drug treatment programmes of their
own volition. While they have no specific power to force people to these programmes, in

practice the suspension of sentences serves as an incentive for many to attend.

In summation, the Portuguese approach to sentencing in drug offences is one of
administrative, rather than criminal nature. If one is caught with illicit substances, the drugs
are confiscated and police issue a citation for a dissuasion commission. The commissions are
non-judicial bodies of a non-criminal nature and have extraordinarily wide discretion to
decide on sanctions. The purpose of these sanctions is not to inflict punishment on the drug-
users, but rather to encourage them to reconsider their drug usage and, if needed, to attend

addiction programmes.

Administrative Implementation of the Portuguese Drug Policy:

In July 2001, The socialist prime minister of Portugal Antonio Guterres introduced Law
30/2000, which decriminalised the consumption and personal possession of drugs.*®” Under

this law, if a person is found with a small quantity of drugs, they will be examined by the
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local commission for dissuasion of drugs to see if they are in need of rehabilitative
treatment.'8 Advocates for this law within the administration have emphasised that the law
helps drug users to kick their habits, while freeing up police time to combat drug dealers.°
Drug use is therefore not legalised per se , rather drug users are seen as having committed an

administrative offence.t®®

The main administrative body for controlling drug use in Portugal is the General-directorate
for Intervention on addictive behaviours and dependencies (SICAD).'®* SICAD is
responsible for implementing the national drug policy of Portugal alongside disseminating
information for drug users about safe practices. SICAD supports, plans and evaluates the
Drug policy devised by the Inter-ministerial'®? council for Drugs, Drug Addiction and
Alcohol-related problems.'® The Council and SICAD are quite symbiotic, as the Director
general for SICAD is also the national co-ordinator for Drugs, Drug addiction and Alcohol

related problems'®,

The Director general for SICAD is Jodo Gouldo who has been head of SICAD since its
inception in 2012. Goulao has had a pivotal role in drug decriminalisation in Portugal, having
previously been the head of the Institute of Drugs and Drug Addiction (IDT) before that body
was merged into the wider National Health Service, forming SICAD.* Goulao was also the
chairman of the European monitoring centre for Drugs and Drug addiction (EMCDDA) from
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2010 to 2015.1%¢ SICAD is thus partners with its European counterpart EMCDDA, who are

also based in Lisbon.

The National drug policy of Portugal can be devised into four stages. The original strategy
was called the ‘National Strategy for the fight against Drugs 1999’ however this has been
replaced by the ‘National plan for the reduction of Addictive behaviours and dependencies
2013-20°17. The national plan is divided into ‘action plans’ of four years, one from 2013-
2016 and the second from 2017-2020.1% This new strategy was devised as the Council
believed the 1999 strategy was confined exclusively to drugs and wished to combat all
addictive behaviours and promote general health and wellbeing.'®® The action plans have
numerous goals, such as decreasing new HIV infections and overall drug related mortality
rates by 2016 , with further decreases projected for 2020.2%°

The results have been mixed. There has been a general downward trend of new HIV rates
since 2000, and now only one in ten new HIV patients are drug users.?’? This may be
attributed to the steps made by the National Health Service of Portugal to provide free
Syringes for drug users, who have distributed over 54 million syringes from 1993 to
December 2015.2°2 Other measures have been less successful. A stated goal of the 2013 plan
is to reduce drug overdoses by 10% by 2016 and by 30% in 2020.2°® Unfortunately, drug
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overdoses increased in both 2015 and 2016 rising to 5.8 per million population.?®* This
number however is still far below the European average of 20.3 deaths due to drug overdoses
per million population.?% The visions of the 2013 plan which include lofty ambitions such as
‘humanism and pragmatism’ also include strategically important goals such as
‘territoriality’.?%® Territoriality focuses on combatting addiction and dependency by going to
areas where users congregate, distributing needles, testing drugs and providing medical and
psychiatric help for those who desire it.2%” This strategy, concomitant with existing drug

decriminalisation and Public health initiatives means that drug users no longer fear arrest.?%

A key problem for the administration is the strength of the commission for Dissuasion of
drugs. When a drug user is apprehended, they are brought before a local commission
composed of three members; one legal expert and two medical staff, often composing
doctors, psychologists and social workers.?%® The commission has very little power except
that they may fine drug users or recommend them on for further treatment. The commissions
sessions usually only last 15 minutes. 21° The commission attempts to combat drug addiction

by seeing drug use as a medical problem, usually eschewing from punitive measures.

Conclusion:
The purpose of this section was to illuminate the situation in Portugal before the change, the
current regime, and also to foresee any potential barriers to a smooth implementation of the

system. As can be seen above, the approach has obvious benefits but is not a quick fix to the
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problems associated with drug abuse in Ireland today. Ultimately, however, there is little to

prevent or dissuade a similar approach being implemented.
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IV.11: Drug Policy in the US

Lucy Tann Robison, Veronica Janice Bleeker, Samantha Tancredi

Within U.S. politics exists an established criminalisation culture in which policing and
incarceration are the default tools used to deal with social issues. The ‘War on Drugs’ is the
prime example. While Portugal decriminalized all drugs in 20012, the U.S. continued to
enforce its hard-paternalistic policy, maintaining tough mandatory minimums, long sentences
and hefty fines. As a result of this approach, the United States now has the largest incarcerated
population in the world®?. Hundreds of thousands continue to struggle with health
consequences of substance abuse, which thereby affects their overall economic, social and
emotional well-being. While there has been a move towards decriminalisation and legalisation
in US drug reform, past mistakes and current issues will offer a useful lesson to Ireland in
drafting new drug reform policy. This section will comment on the U.S approach to the drug
crisis by looking at the history of the “War on Drugs’, its costs and international reactions.
Particular attention will be payed to the impacts of mandatory minimum sentencing, a measure
which has been incorporated partially into the Misuse of Drugs Act 1977 in Ireland. As a
preliminary note, the limitations of this paper must be recognised; this section does not intend
to address all issues within the U.S. approach to criminalisation, rather it intends to provide an
overview of the problems at hand.

History of ‘The War on Drugs’

The Prohibitionist Era

The War on Drugs movement can be traced all the way back to the Prohibition era, when
‘prohibitionists’ led by a Protestant movement, sought to end the alcoholic beverage trade in
order to protect public safety, health and morals. The “dry” period began with the ratification
of the 18th Amendment to the U.S. Constitution—which banned the manufacture, transportation
and sale of intoxicating liquors®'®. People took to different, alternative, and illegal routes to
gain access to alcohol and criminal gangs seized control of the beer and liquor supply for many

cities. Opposition mobilized nationwide, with organised groups arguing that prohibition had

211 Nicholas Kristof, ‘How to Win a War on Drugs: Portugal treats addiction as a disease, not a crime’
The New York Times (New York, 22 September 2017).
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led to crime, lowering of local revenues and improperly imposed “rural” Protestant religious
values on “urban” United States?*. Prohibition ended with the dawn of the Great Depression
when Franklin D. Roosevelt recognized the untapped market of alcohol production that could

provide jobs and therefore spike the declining market?%®,

The lessons learned from the Prohibition era in the United States refer closely to the faulty
principle that exists behind criminalisation, the idea that prohibition and punishment will
completely deter use of an illegal substance. The complete ban of alcohol allowed organised
crime to seize control of a commodity and use it to fund their nefarious activities and grow in
power- much in the same way the illegal drug trade has prospered in regions such as South
America, where cartels have crippled local economies and allowed corruption to seep into the

political process.

Drug Control 1950s-200s

A few decades after the Prohibition era, the country was focused on a civil rights movement
led by men such as Martin Luther King Jr. During this politically disruptive period, a fear
arose from the mainstream media and public of ‘Black Crime’ and the riots that had sprouted
from the fight for equal rights. In 1964, the presidential candidate Barry Goldwater, laid the
foundation for the “get tough on crime” movement in response. The U.S. failed to view
Prohibition as a lesson in criminalisation, and instead began criminalising drugs at an
accelerated rate. Consequently, incarceration disproportionately affected the African American

communities, who were often profiled and targeted by law enforcement.

The Controlled Substances Act was passed in 1970 and by 1971, President Nixon became the

»216 stating that illegal drugs were “public

first president to officially declare a “War on Drugs
enemy number one”.?!” Nixon increased the presence and budget of federal drug control
agencies and was a prominent advocate for mandatory sentencing. He further placed marijuana

in Schedule One, the most restrictive category for drugs, interrupted attempts by state
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governments to decriminalise marijuana.?*® Once elected, President Ronald Reagan continued
to propose the policies on drug criminalisation. During his first term, he gave major speeches
announcing new initiatives against drugs. Through the1986 Anti-Drug Abuse Act, Reagan
specifically targeted crack cocaine, initiating extremely harsh sentences. The Administration
wanted to highlight the alleged “crack baby epidemic” in inner-city neighbourhoods, fraught
with unemployment and deindustrialisation. These were the city’s poorest neighbourhoods,
which were made up almost completely by racial minorities. Two years later, the 1988 Anti-
Drug Abuse Act authorized public housing officials to evict any tenant who allowed any form
of drug-related criminal activity to occur on or near the housing premises. This also eliminated
federal benefits such as student loans. During this same time, FBI anti-drug funding increased
“from $8 million to $95 million” and DEA anti-drug spending went from $86 million to $1,026

million. 2°

With increasingly aggressive investigative and prosecutorial efforts, there was a sharp increase
in the number and length of federal prison sentences served for drug offences. “By 1992 the
average time served for drug offences in federal prison had risen to more than 6 years, up from
about 2 years in 1980”.2%° This theme continued with George H. W. Bush, who made drugs the
subject of his first prime-time televised address in September 1989.22! Bill Clinton then
continued this trend by implementing the “three strikes and you’re out” Crime Bill in 1994.
Consequently, this created more federal capital crimes, mandatory life sentences for some
three-time offenders, and it authorized more than $16 billion for state prison grants and

expansion of state and local police forces.???

Drug Policy under the Obama Administration
In 2008, the Obama Administration took a step away from the history of criminalisation and
instead began reformative measures to change the public perception of drugs abuse from being

a crime, to being a health concern. Governmental efforts to control drug crime moved away

218 “A Brief History of the Drug War.” Drug Policy Alliance, www.drugpolicy.org/issues/brief-history-
drug-war.

219 Michelle Alexander, The New Jim Crow: Mass Incarceration in the Age of Colorblindness. (New
Press 2016) 53

2203eremy Travis, Bruce Western, and Steve Redburn, ‘The Growth of Incarceration in the United
States: Exploring Causes and Consequences’ (2014) The National Academies Press

221 Jeremy Travis, Bruce Western, and Steve Redburn, ‘The Growth of Incarceration in the United
States: Exploring Causes and Consequences’ (2014) The National Academies Press

222 Michelle Alexander, The New Jim Crow: Mass Incarceration in the Age of Colorblindness. (New
Press 2016) 56

56



from marijuana and cocaine towards the crippling opioid and heroin epidemic that was
sweeping across the nation. The president signed a bill in response to the epidemic that gave
$1 billion to fighting cases of heroin and opioid abuse in the realm of public health.??® Michael
Botticelli, the leader of the White House Office of National Drug Control Policy, further stated
“we can’t arrest and incarcerate addiction out of people”.??* In early 2016, President Barack
Obama began pardoning and otherwise shortening the prison sentences for hundreds of federal
inmates.??® While the noise of the 2016 election distracted from the Obama Administration’s
response to the War on Drugs, it notably reshaped how drug abuse should be treated in the

United States, turning a new page in US drug policy.

Current US Drug Policy

Obama began the process of decriminalisation in the United States; however, many of the harsh
sentencing policies still remain for people struggling with drug abuse. Mandatory minimum
sentencing, first introduced by Clinton is defined as a binding prison term for a particular length
of time for people convicted of federal and state crimes. These sentencing laws first seemed
like a quick-fix solution for crime but ultimately hindered courts by preventing judicial
discretion in individual circumstances. Today, harsh mandatory minimum sentencing and the
three-strike laws can lead to life in prison, or, due to the overly strict probation and parole rules,

repeated incarceration. Research shows that these punishments are not effective.?25

The three-strike rule, a relic of the Clinton Administration, can lead to a mandatory minimum
sentence in excess of 25 years for non-violent drug offenders. In extreme cases, individuals can
even be sentenced to life imprisonment without parole. This is the primary cause of mass
incarceration, which has tremendous implications for the economic and social status of many

in the US.??” Many commit crimes to support their drug habit or are arrested while using.
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Mandatory drug sentencing is also dramatically affecting the United States prison system,
leading to exceptionally high rates of incarceration and unacceptable racial disparities within
the criminal justice system.??® Overcrowding has become a key issue, with a 790 percent
increase in prison population since 1980, almost half being related to drug related crimes. 22°
Low level dealers and users are filling the majority of this population, while “kingpins and
distributors are still infiltrating the streets with drugs”.?*° Rehabilitation and treatment for low-
level users might be able to break the cycle, but this had failed to be a top priority for the current

Administration.

Mandatory minimum sentencing impacts not only the prison system but it also takes a toll on
drug offenders once they are released. While there are perceived social and community benefits
from incarceration, these do not necessarily outweigh the potentially detrimental social
consequences. Some negative effects include, broken families, loss of community income, and
resentment toward legal and policing systems. Although it may seem counterintuitive,
“research has shown that incarceration may actually increase crime.”?3! This can be from a
number of reasons, including development of criminal networks while incarcerated, loss of
employment, loss of stable housing, or even family disruption.?®? Of the more than 20,000
federal drug offenders who concluded periods of post-release community supervision in 2012,
(the last year statistics are available), 29 percent either committed new crimes, or violated the

conditions of their release.?3?

Despite a conservative incumbent government, nearly half of all US States have trended toward
decriminalisation: “twenty-two states and the District of Columbia have decriminalized small
amounts of marijuana. This generally means certain small, personal-consumption amounts are

a civil or local infraction, not a state crime (or are a lowest misdemeanour with no possibility
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of jail time).”?** As previously mentioned, the Obama administration has planted the seeds to
a new future of US drug policy. While it will take time to undo the past wrongs, a transition
from criminal justice concern to a public health concern will strengthen the economic, social
and emotional well-being of the country. By analysing evidence accumulated in the last five
decades of the US response to drugs, as well looking to international examples, Ireland should

choose policies that will make their country healthier and safer.

Costs and Effects of US Drug Policy

Mandatory sentencing for drug related crimes has not only had a detrimental impact on drug
use and racial inequality, but it has also proven to be extremely costly. One study found that
the increase in time served by drug offenders was the “single greatest contributor to growth in
the federal prison population between 1998 and 2010, which surged taxpayer spending.?*® In a
2010 report published by the Cato Institute, Harvard economist Jeffrey Miron estimated that
the cost of policing low-level drug possession offences exceeds $4.28 billion annually, not

including the massive additional costs of incarceration, supervision and court processing.?%

State and federal spending on drug use reflects how the US has chosen to respond to the drug
crisis, with punitive action. A 2009 report estimated that state and federal governments spent
$47 billion in 2005 on the justice-related consequences of substance use, compared to only
$8.7 billion spent on treatment, prevention and research combined.?®” Evidence continues to

demonstrate that an enforcement-led approach to drug use has not achieved its intended goals.

One common misconception is that increased drug enforcement policies limit the supply of
drugs, leading to decreased usage. This can be very difficult to measure. One study evaluated
one of the largest disruptions to the illegal drug supply in 1995 shut down 50% of suppliers’

materials used to produce methamphetamine nationally.?3 Although the effects were dramatic,
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it was short lived. The prices of meth quickly returned to “pre-intervention levels within four
months”, and pre-intervention quality of the drugs returned within about 18 months, suggesting
producers were able to find substitute materials quickly. Ultimately showing again, though
heavy enforcement and policing can have some positive effects, they seem to be band-aid

solution, quick and unsustainable.

Over the past few years there has been a continued increase in illicit drug use, which forces us
to assess the current policies for tackling drug distribution and use. The current Opioid crisis
across the States is a perfect example of this. This crisis points to the deadly increase in the use
of drugs while demonstrating how mandatory minimum sentencing is not an effective deterrent,
since there is an epidemic of use, abuse, and sharp increase of drug related overdoses.?° While
drug related arrests have increased since the implementation of mandatory minimum
sentencing, the availability and use of drugs in the United States has steadily remained

unaffected.

International Reaction to the ‘War on Drugs’

In response to the failed attempts of the US government to control drug abuse, there have been
social movements both within the US and across the globe calling for decriminalisation. Both
the United Nations (UN) and World Health Organization (WHO) have stated their support and
respect for movements to decriminalise drugs. In describing the benefits of decriminalisation,
both entities recognize the urgently necessary cultural and societal shift in dealing with drugs,
“not only does drug decriminalisation drastically reduce the number of people mired in the
quicksand of the criminal justice system — it also, as the UN and WHO statement highlights,
vastly improves public health. It decreases the stigma against people who use drugs and
addresses the decriminalisation they historically face.”?*® Perhaps no better message can
properly bolster the argument than these international bodies calling for reform in stating,
“[d]rug decriminalisation is a rational and fiscally sound policy rooted in health and human

rights. Governments throughout the U.S. and around the world have an indisputable moral and

239 | eah Shirley, ‘Proposal to End Mandatory Minimum Sentencing for Drug Crimes and Decriminalize
Possession of All lllicit Drugs’ [2017] Johns Hopkins Sheridan Libraries 3

2495ychitra Rajagopalan, ‘United Nations and World Health Organization Call for Drug
Decriminalization’ (Drug Policy Alliance, 29 June 2017) <http://www.drugpolicy.org/blog/united-
nations-and-world-health-organization-call-drug-decriminalization> accessed 30 November 2018.

60



scientific imperative to pursue it.”?** A key example of this is the drug policy of The
Netherlands (as discussed earlier), a nation that accepts that “hiding socially negative
phenomena does not make them to disappear - on the contrary [it] makes them worse, because

when concealed, they become far more difficult to influence and control.”?%?

Conclusion

The failures of U.S. drug policy have allowed generations of citizens to struggle in a vicious
cycle of crime, drug abuse and imprisonment. As seen in “‘Not Criminals’, a report drawn up
by the Ana Liffey Drug Project and the London School of Economics and Political Science,
“there is “little evidence” that criminalising minor drug possession, acts as a deterrent to future
drug use.”?*® This section has examined the failures of US drug policy. With increasing costs,
rising prison populations, a worsening racial divide and no meaningful decrease in drug use or
drug activity, the “War on Drugs’ has been a failure. Hope may be placed in the movement of
some states towards decriminalisation and legalisation of some drugs (hamely marijuana), as
representing a change in perspective of drug use and abuse. An examination of US drug policy
provides the most effective argument against the idea that criminalisation and acting tough on

drugs will deter the public from using, trading or producing illegal substances.
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V: The Modern Drug Market
Lui Guiney, Aoife Cantrell

The Criminalisation of Newly Produced Drugs

The issue of Newly Produced Drugs (NPDs) first fell into the public eye with the rise of
‘headshops’ in the 2000s. Amongst the various drug paraphernalia sold in these stores,
‘designer drugs’ concocted in laboratories are sold that are designed to mimic the effects of
more mainstream narcotics, many close cousins of MDMAZ2#, Due to the fact that their
chemical chains were slightly altered as compared to their mainstream counterparts, these
drugs could not be considered as being officially banned. While many of these ‘legal-highs’
claimed to be safer substitute, their unregulated nature and lack of scientific oversight meant
that this could not be guaranteed. These drugs made headlines after dozens of youths
experienced adverse side effects or died?*® and the Irish government has since sought to stitch

up the legal loophole that allows for their creation and marketing.

The Misuse of Drugs Act 1977 and the Criminal Justice (Psychoactive Substances) Act 2010
are the principle pieces of legislation the Oireachtas have promulgated for regulating drugs in
Ireland. Newly produced drugs (NPDs) are controlled in Ireland through two key
mechanisms: S2(2) of the Misuse of Drugs Act 197724 and the Criminal Justice

(Psychoactive Substances) Act 2010. These will be discussed in turn.

Misuse of Drugs Act 1977

S 2 (2) of the Act vested power in the Government to declare any substance, product or
preparation to come under the scope of the Act. This allows the Government to quickly
declare a drug to be controlled and add it to the list of illegal substances under Section 2. This
embodied a cat-and-mouse approach where the classification of a popular synthetic drug
under the Act served only to resulted in the creation of an alternative synthetic drug for the
older and illegal one. The issue regarding this form of ex post regulation is clear; it is

inherently responsive and fails to prevent deaths before they occur. In an industry that is
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capable of responding to legislative change by merely creating a new unregulated drug, the
Government’s quick response to drugs merely created the incentive for NPD research and
development teams to focus less on making the drug safe and more on making sure its

chemical composition is legal.

In Bederev v Ireland ', the constitutionality of s 2 (2) was challenged on the basis that the
Act outlined no principles or policies which should guide the Minister. Without such
guidance from the legislature, it was argued that the Act blurred the fundamental distinction
between Executive and the Legislature, allowing the Minister to perform a law-making
function by declaring which substances would be controlled under the Act. The High Court’s
declaration of unconstitutionality was ultimately reversed in the Supreme Court, as the
superior court sought to constrain the far reaching effects this would have had. While S2(2)
survived its constitutional challenge, the increasing rate of NPDs is gradually rendering it

ineffective.

Criminal Justice (Psychoactive Substances) Act 2010

In 2010, the government attempted to introduce a blanket ban on psychoactive substances. This
ban came in the form of the Criminal Justice (Psychoactive Substances) Act. ?* The Act
criminalised the advertisement, supply and sale of a psychoactive substance and its scope of
the statute was intentionally broad.?*°. The essential objective was to create a mechanism that
would allow the law to be applied broadly against NPDs without having to provide an
exhaustive list of substances. Theoretically, this approach may be somewhat sound, however

its application has demonstrated it to be ineffective.

Law-making is often subject to the vagaries of the political process and therefore, often
politicians, in an attempt to be perceived as proactive, create legislation which conceptually
deals with issues of public concern “head on”.?>? In the case of the 2010 Act, at the time there

was public concern over a proliferation of “head shops” selling NPDs. Barrett suggests that the
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public’s concern with headshops prompted the legislature to produce a piece of symbolic
legislation, rather than a statute that would adequately address the needs of thos suffering from
psychoactive substance abuse.?! Statutes which are categorised as symbolic have ‘a layered
structure of meaning: on the primary or literal layer of meaning, we find the conceptual content
of the substantive provisions (rules of behaviour) and the provisions to secure.. compliance...
whereas the secondary or symbolic layer contains immaterial values that are attached to this
conceptual content’.?>? Van Klink typifies symbolic legislation as ambiguous and vague.?3 The

definition of ‘psychoactive substances’ provided by the 2010 Act is as follows;

“a substance, product, preparation, plant, fungus or natural organism which has, when
consumed by a person, the capacity to; (a) produce stimulation or depression of the central
nervous system, resulting in hallucinations or a significant disturbance in, or significant
change to, motor function, thinking, behaviour, perception, awareness or mood, or (b) cause a

state of dependence, including physical or psychological addiction.” 254

The use of the word “significant” is in itself rather ambiguous, the Act fails to provide any
indication of what exactly satisfies the threshold of “significant”. Moreover, the definition
specifically designed to target newly developed synthetic drugs in its description of such drugs
fails to use either of the words “new” or “synthetic”.?®® Consequently, the ambit of the
legislation has not been accordingly reduced to deal with the primary focus of the Act- NPDs.
2% The practical implication of this is that prosecutions made under the Criminal Justice
(Psychoactive Substances) Act are difficult and as a result, few have succeeded.?’ This further
underpins the notion that while the legislation may be somewhat conceptually sound, it is not

sound on a practical level.

Moreover, Losoya argues that the indiscriminate criminalisation of all psychoactive substances

in NPD legislation has the potential to potentially negatively impact scientific research and
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development, considering a significant proportion of such compounds potentially harbour
properties of medical value.?®®Usually, alternative synthetic drugs along with their changed
molecular structure present varying effects — these effects can be subtle or dangerously
drastic.?>® However, in some cases, the alternative drug, developed to mimic another drug, has
actually borne more preferable effects than its predecessor. Mephedrone (4-
methylmethcathinone) was developed to provide a legal alternative to ecstasy (MDMA), which
was in limited supply at the time.?®® Mephedrone proved to provide the same effects as
MDMA, however, the high was shorter and the comedown was softer. 26! Similarly, the original
‘legal-high’, benzylpiperazine (BZP), or BZP, first sold and produced in New Zealand was
developed by Matt Bowden with the intention of creating a safe alternative to ecstasy after a
family member died of an overdose?®?. In 2008, the New Zealand government introduced a
similar ban, and BZP was removed from the market, despite the fact that there had been no
recorded death and it had been used by nearly one quarter of the New Zealand population?®2,
A blanket ban on NPDs could eradicate the opportunity to research and highlight safer

alternatives.

Equally, a blanket ban on psychoactive substances interferes with the NPDs for positive
medical use. The 2010 Act provides a loophole enabling the Minister for Justice and Law
Reform to, in consultation with the Minister for Health and Children, to approve exemptions
to the application of the legislation. 24 Most pharmaceutical products fall under the remit of
‘psychoactive substances’ and therefore, are categorically decriminalised. Pharmaceutical
companies must apply for an exemption for whatever given compound they wish to research.
This is a costly and time-consuming process. These burdens would be justified if it could be
shown that proportionally the process of applying for an exemption was justified, but as will
be seen, blanket bans have not shown to result in any decrease of drug use or deaths by

overdose.
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Online Market for Drugs in Ireland

The ability to mask your identity and anonymise currency exchanges has revolutionised the
modern drug trade, allowing dealers, manufacturers and customers to take their business online.
It has further created a variety of headaches for national legislators, who do not have an
international piece of drug legislation to cooperate with. Unfortunately, this area of the law in
Ireland is lacking in empirical research due to the illegal nature and ethical implications of field
work. However, the empirical research of other countries will be relevant as it can help to
establish to the clearest picture of the cryptomarkets and the legal problems with controlling
them. The ‘online revolution of drug trading’?®® is the largest change in the legal landscape of
drugs sale the world has seen in this century. The vast expansion has led to a legal lag in which
the law struggles to catch up with the fast-paced ever changing online cryptomarkets.

Online markets for drugs, otherwise known as cryptomarkets, are online marketplaces that are
part of the Dark Web, a heavily encrypted version of the internet, mainly devoted to the sale of
illicit drugs. They combine tools to ensure anonymity of participants with the delivery of
products by mail to enable the development of illicit drug trafficking.?®A cryptomarket
employs from amongst a range of strategies to hide the identity of its participants and
transactions, and the physical location of its servers. These include anonymisation services like
Tor and 12P?®7 that hide a computer’s IP address when accessing the site; decentralised and
relatively untraceable cryptocurrencies like Bitcoin and Litecoin for making payments; and

encrypted communication between market participants via PGP?8,

Silk Road
The site that started it all was Silk Road, created by Ross Ulbricht. This was a startup like no

other, premised on the idealist libertarian mission statement of ’Making the world a better

265 MC Van Hout & T Bingham, ‘Responsible vendors, intelligent consumers: Silk

Road, the online revolution in drug trading’, (2014) 25(2) International Journal Drug of Policy
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organisation from a Canadian perspective’ (2016) 264 Forensic Science International’ 7.
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place’2%°® by allowing users to make their own decisions about what substances they wished to
consume; while simultaneously protecting them from the threat of gangs and government
control. This purported utopia of drug deals and more (contraband) came to an end when the
FBI caught Ulbricht, spending two years attempting to reveal his identity. He was eventually
convicted in 2015 and sentenced to life imprisonment without parole. On appeal to the Federal
courta three-judge panel unanimously upheld the decision, however they also noted the policy

on drugs is possibly in need of reform stating obiter;

“It is very possible that, at some future point, we will come to regard these policies as tragic
mistakes and adopt less punitive and more effective methods of reducing the incidence and

costs of drug use.”

The insight of this obiter comment is applicable to Ireland as it is the US. The policies ruin
lives as much as, if not more so, than the prohibited substances themselves. Families which
contain members who fall victim to drug addiction are pushed outside the law and this is a form
of social ostracization which further erodes the family unit. As this is recognised in the
Constitution as the fundamental unit of society policy makers must do more to ensure that the
policies do not result in the unintended consequence of further harming those in need of help

and support by inflicting harsh punishment for becoming involved in drugs.

The Current legal Position

The principal mode of regulation of the legality of the products purchased online comes from
the 1977 and 2010 Acts. A variety of penalties are given, including tough repercussions for
importing drugs. However, these traditional penalties have grown obsolete with regard to drug
interactions that do not occur ‘face-to-face’and for most dealers, the level of risk is
significantly lower when dealing with the ‘stealth-sophistication’ of the cryptomarkets. When
a buy meets a dealer on the street, or a drug smuggler attempts to import a batch of drugs into
the country, they run the risk of being ‘caught red handed’. Online transactions have adapted
to manage this risk, by conducting themselves through encrypted servers on platforms such as

Tor browser. The currency used is likewise untraceable, being a Crypto currency like Bitcoin.

269 According to his LinkedIn profile, Ulbricht wanted “to use economic theory as a means to abolish
the use of coercion and aggression among mankind.” See Andrew Norry, ‘The History of Silk Road: A
Tale of Drugs, Extortion & Bitcoin’ Blockonomi (November 20 2018) <https://blockonomi.com/history-
of-silk-road/> accessed on 30 November 18.
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One of the benefits of face-to-face interaction in street trades is that it means quality can
typically be assessed before purchase.?’® The Online drugs trade has adapted to this by
developing a ratings system that works in a similar way to review sites, such as Tripadvisor.
The vendors attract clientele through reviews. The more positive the reviews and the number
of people recommending a particular vendor the more likely they will send the real product,
rather then burn one buyer and risk losing the reputation they have built. The comparison of
ratings with street drug markets is the main point of interest for policy reform. The overall
picture of drugs sales on the Dark Web sites is one of good quality and service, with issues of
moral hazard less prevalent than one might initially surmise. Moral hazard problems with drugs
trades on the street are well known. Moreover, poor product quality, and the likelihood of
being ‘ripped off” in purchasing drugs, seems to be less of a problem for drug consumers in

street purchases.?*

Products; packaging/payment

The crypto dealer is extremely good at ‘stealth packaging’ which is how this issue of online
drug proliferation has taken off. Packages received from the cryptomarkets are made of plastic,
paper or adhesive tape.?’2 The methods used are well thought out although expensive forensic
analysis may lead to the detection of fingermarks or DNA traces.?”® Interestingly, Van Hout
and Bingham?"* pointed out, through online interviews of vendors, many sellers are using latex
gloves and masks to avoid leaving fingermarks or DNA traces into or onto packages. The
packages of ordered products may lead to the detection of such traces for investigation
purposes. This means that the area is highly sophisticated and unlikely to be easy to regulate.
Recommendations for areas of reforms are, firstly; the Government should devise a strategy

for regulating the cryptocurrency. Secondly; a committee of investigation into the Irish

270 ibid 5; Bhaskar, Linacre & Machin, ‘The economic function of online drugs markets’ [2017] Journal
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cryptomarket for drugs should be set up. Thirdly; the penalties for importation should be

improved to deter those who might be tempted to break the law in this manner.

Conclusion

The much needed in-depth research of this whole area of illegal activity is admittedly beyond
the scope of this paper. Evidently, criminalisation, as an approach is not working.
Criminalisation has instead proven only to push the realm of NPDs underground. While the
Irish ban has succeeded in reducing the number of head shops, the businesses have seemed to
merely have been pushed online. The proportion of young Irish people using legal highs has
risen slightly since the ban, according to a survey by the European Commission?’®. A more
practical and enlightened response seems to lie in the model used in New Zealand currently.?’
This proposed model allows for NPD manufacturers to apply for permits and sell their drugs
legally. Moreover, the model uses a categorisation system to classify drugs into varying bands
depending on how dangerous their effects are.?’” Reform is clearly needed and while this
landscape of the law may be difficult to navigate, it is vital that a more practical and realistic
approach is adopted in light of the fact that we do not live in a utopian society.

However, we can see that from the outset there is a real risk of drugs becoming more widely
available to the ordinary consumer through the internet. The relative ease of access and
anonymity creates a situation in which the average internet user can now come into contact
with drugs with little to no risk at affordable prices. This new dawn of safe purchase and
convenience will pose great challenges to the the legislature as the potentially unstoppable
growth of these cryptomarkets threatens to engulf to street trade. If this trend did reach a tipping
point, we could see in our lifetime a total wipeout of the traditional markets for drug sales and
a dominance of the crypto market. With this in mind, we must find solutions with the focus on

the long-term implications of this problem at the forefront of any policy or strategy.
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The conventional legislative approach, which has been employed to deal with traditional drugs
in the past, has been rendered ineffective by the increasing rate of newly produced drugs
(NPDs). 278

278 Mandell J, 'Tripping over Legal Highs: Why the Controlled Substances Analogue Enforcement Act
Is Ineffective against Designer Drugs' (2017) 3 University lllinois Law Review 1299.
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VI: Drugs in Prisons in Ireland
Chloe Dalton, Caoilainn McDaid, Aoibh Cassidy

Over the last two decades, Ireland has seen a substantial increase in the size of its prison
population, with the numbers in custody increasing by 68%.2’° As of 2017, there were 3, 860
inmates in prison in the state. Most of those in prison are from deprived areas and vulnerable
social groups.?® Unfortunately, drug users form a large portion of the overall prison
population and while some prisoners do cease or reduce their use of drugs when
incarcerated, others initiate or engage in more damaging behaviours upon entering the prison
system. This poses many issues for the prisoners, who can be more at risk due to the poor
quality of drugs available and the often unhygienic conditions in which they are used. With
such a high proportion of the prison population having a drug addiction or drug misuse issue,
prisons offer the opportunity to implement new drug policies and drug treatments in a
controlled environment. However failures in drug policy may also be exacerbated by the lack

of provision of addiction services and poor prison conditions.
This section will examine the following topics:

e the general situation of drug use in Irish prisons, with examination of statistics
relevant to the area,

e the prevalence of blood borne viruses,

e the drug treatments currently available to offenders in Irish prisons,

e the provision of drug-free wings and detoxification wings in prisons, as well as the
provision of addiction counselling,

e the availability of aftercare for addicted prisoners,

e the situation of prisoners post-release, with specific regard to the provision of
accommodation,

e the impact addiction can have on the risk of recidivism.
Current Situation: Background

In order to fully comprehend the reality of prisons in Ireland, it is necessary to examine the
characteristics of the prisoner population in Ireland. Unfortunately, it is difficult to find

29IPRT, ‘Facts & Figures’ (01 January 2019) <https://www.iprt.ie/prison-facts-2> accessed 29
January 2019.
280 ibid.
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accurate, up-to-date information regarding the prison population in Ireland; the last thorough
report on the backgrounds of prisoners is just over two decades old.?®! Internationally, a
common feature of prison populations is that many inmates come from disadvantaged
backgrounds plagued with social problems, and the evidence that we do have reveals that

Ireland is no different.

The last study conducted into the social backgrounds of inmates found that over half of the
prisoners in Mountjoy Prison came from six economically deprived areas in Dublin?®,
Although there is a paucity of information regarding the socio-economic circumstances of
prisoners in Ireland, more recent research has yielded comparable results even a decade later,
showing that upon release from incarceration, there is a disproportionately higher number of
prisoners reintegrating into the most deprived areas of the country as opposed to reintegration
in the least deprived regions.?®® When interviewed, many inmates in Mountjoy Prison,
reported suffering trauma, intergenerational addiction, separation from family and
deprivation.?8* Furthermore, many prisoners have low levels of educational attainment; the
Irish Prison Service conducted a survey among inmates in three different prisons between
2015 and 2017 which revealed that over a quarter of prisoners did not attend secondary
school and 80% of inmates left school before completing a Leaving Certificate.?® A 2018
study also recorded that 17% of prisoners were homeless at the time of their incarceration.2®
It is a common occurrence that those enduring hardship turn to substances to as a coping
mechanism, and due to the relationship between the illegality of drugs and drug related crime,
it follows that there is a disproportionate number of prisoners who have a history of
addiction.®’
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Current Situation: Drug Use in Irish Prisons

Having regard to the fact that inmates in Irish groups are deemed a high risk group when it
comes to drug use®®, it is necessary to get the full factual picture of drug use among
prisoners. Among the prison population in Ireland, approximately 70% of inmates are
characterised with having an addiction.?®® In order to assess how resources need to be
distributed to tackle the problem of drug abuse among inmates, Irish prisons have been
placed into different categories based on low, medium, high and very high levels of drug use.
Prisons with the lowest levels of drug use were Arbour Hill, Loughan House and Shelton
Abbey. Prisons classified as having medium levels of drug use were Castlerea, Cork and the
Midlands. Limerick (Male), Mountjoy, Portlaoise and Wheatfield are prisons with high levels
of drug use, while Clover Hill, D6chas and Limerick (Female) are prisons where there are

very high levels of drug use.?*°

Among prisoners who reported drug use in the past year, 88% of cannabis users had used the
drug while incarcerated, 84% of heroin addicts had the drug in prison and 53% of crack
cocaine users were able to access the drug in prison.?®* While the rates of cannabis use were
similar between males and females, use of heroin, methadone, crack cocaine, cocaine powder
and benzodiazepines were greater among females rather than males.?®? Generally speaking,
drug use was more prevalent with prisoners under the age of 35, however the use of cannabis
and cocaine were more frequently used by younger prisoners in the 18-24 bracket, while
heroin and crack cocaine were more commonly used by prisoners aged 25-34. A high fraction
of lifetime opiate users had initiated drug use while in prison; 43% of heroin users and 38%

of methadone users first became dependant while in prison.?%

The Irish Prison Service recognises that drug abuse among prisoners is a complex,

multifaceted problem and commits to both decreasing the supply of drugs into prisons while
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reducing the demand of prisoners through various education and support programmes.?** The
Irish Prison Service attempts to discern drug users at the earliest possible opportunity and
offer medical support. The Irish Prison Service have reported an increase in the number of
prisoners who come to prison already on a methadone maintenance programme who wish to
continue in prison®®. This should be viewed as a positive development, reflecting that there

are lower levels of heroin use among prisoners compared to past decades.

Prevalence of Blood Borne Viruses

Associated with intravenous drug use is the prevalence of blood borne viruses (BBVs) such
as Hepatitis B, Hepatitis C and HIV, which are disproportionately higher among prisoners
than the general population. For instance, over half of intravenous drug users said that they
had at some point shared drug paraphernalia, with 100% of female intravenous drug users
sharing paraphernalia on at least one occasion.?%® Over a quarter of inmates reported injecting
drugs at one point, however, there was a considerably larger proportion of females who had a
lifetime of history of intravenous drug use, 44%, as opposed to 24% of males®®’. The findings
of an investigation into the blood borne viruses among the Irish prison population show that
the prevalence of BBVs among inmates was relatively low; 13% of prisoners had hepatitis C,
with 2% of prisoners being HIV positive and 0.3% having hepatitis B2®, The low prevalence
of hepatitis B could be associated with the implementation of a new scheme by the Irish
Prison Service which provided hepatitis B vaccinations to prisoners who have a sentence with

a duration longer than eight months.%°
Conclusion

While considerable improvements have occurred over recent decades with the approach to
drug use in Irish prisons, there is still more progress to be made. Prisoners have demonstrated
that when services are made available to them, they will use them. For example, 90% of

prisoners who needed addiction counselling went to see a counsellor if one was available,
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80% of prisoners availed of detoxification programmes if they were able to and the
participation of prisoners in programmes like Alcoholics Anonymous and Narcotics
Anonymous was very high.2® However only four out of every ten prisoners who wished to be
on a drug free wing were able to avail of one, and only 20% of prisoners who needed to detox

301 This shows that more investment into

from benzodiazepines were able to access one
resources for prisons to cope with drugs is not only necessary, but would have a large impact

on prisoners who would utilise all supports available to them while imprisoned.

Approaches to Drug Treatments in Prison

The Irish Prison System offers ‘multidimensional drug rehabilitation programmes for
prisoners’.%%? These programmes seek to change the offender’s perception of drugs through
education, reduce the demand for drugs through treatment, and help the addicted offenders to
become drug free through the rehabilitation services.>®® The programmes that work in
partnership with Community Based Organisations (CBOs)3% are estimated to cost the Irish
Prison Services (IPS) 1.14 million euros per year.>® Throughout Ireland, six organisations
are funded by the IPS to provide treatment programmes and services in Irish prisons. These
organisations include The Harmony Project, Ballymun Youth Project, and Ana Liffey.3% It is
a necessity that ‘comprehensive drug treatment options’ are available and ‘adequately
resourced in all closed prisons in Ireland’.3%" It is recommended that any new Irish approach

preserve and/or improve the resources allocated to these programmes and organisations.
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Treatments Available to Offenders in Irish Prisons

Opioid substitution treatment, addiction counselling and detoxification are the main treatment
programmes offered to prisoners in Irish prisons.3® Opioid substitution treatment involves
prescribing ‘controlled amounts of longer acting but less euphoric opioids to reduce cravings
and prevent withdrawal symptoms’.3% It aims to control rather than prevent drug use.
Addiction counselling involves one to one counselling between the offender and a therapist
and is often used in conjunction with opioid substitution treatment. There are two types of
detoxification programmes offered to offenders in Irish prisons, which will be discussed
below. Other treatments available include: group therapy, harm reduction, relapse prevention,
gender groups, and meditation. Aftercare of the addicted offenders is also an import aspect of
treatment. This involves access to addiction counselling and other services post-release for
the entirety of the offenders life. Upon finishing treatment, ‘one-third will achieve total
recovery, another one-third will manage their addiction safely, and around one-third will
relapse’.31? Relapse is often part of the cycle of recovery and in certain cases ‘multiple
episodes of treatment may be necessary before a successful treatment outcome is received’.>!
These figures, while successful, do suggest that it is important to support offenders in
building ‘their own internal resilience and capacity to resist a return to addictive behaviours’,

as when they leave prison drugs will be readily available in their environment.3?

In the Irish Prison System currently, there is a ‘drug treatment programme consisting of a
core-multidisciplinary clinical addiction team’.31® This is divided into three areas, and
operates within a distinct and private unit of the prison. The division depends on the stage of
the offenders treatment, and also contains a drug-free wing. The treatment programmes last
around 8 weeks.31* On arrival to the prison, all addicted prisoners will be assessed by a nurse,
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and before commencing a treatment programme, the offenders will be clinically assessed by a
doctor.!® The prisoners can discuss treatment options with medical staff, and addiction
counsellors run preparation groups within prisons to ‘prepare offenders for the intensive
group work they will face in a residential setting’.31® Opioid substitution treatment®!’ is the
primary treatment provided in prison. It plays an ‘intrinsic role in supporting patients to
recover from opioid dependence’.3!® The most commonly used substitute opioid is
methadone. Methadone substitution treatment is available in 11 out of 14 prisons in Ireland.
Opioid substitution treatment is also a part of the detoxification programme. Detoxification is

becoming increasingly popular amongst prisoners.

Drug-Free Wings and Detoxification Wings in Prisons

Drug-free wings ‘are a form of residential correctional treatment programme with the
objective of rehabilitating offenders with histories of illicit drug use’.3!® The prisoners
residing in these wings are separated from the prison population and abstain from drug use.3?
While these wings are effective,3?! it has been noted that more focus needs to be placed on
increasing drug free areas in prison to ‘not only’ protect ‘against relapse occurring but also to
protect non-dependent prisoners from exposure to drugs’.%?? A large gap exists between the
availability of drug free-wings and the demand for them, which must be fixed in the future

for progress to occur.3?3
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Detoxification is becoming more popular amongst prisoners as a form of treatment.
Detoxification programmes are ‘currently centred on opiates’.3?* There are two main types of
detoxification programmes available within prison. The first is ‘detoxification off opiates
using methadone’. This is an eight week programme for prisoners who are already ‘stable on
20mls or less of methadone’.3% As part of the detoxification, one to one counselling sessions
and attendance at education programmes are a necessity.3?® The second type of programme is
a ‘slow detoxification programme’. This operates over six months, and similarly, those
participating must attend one to one sessions with an addiction counsellor or psychologist.?’
There are a limited number of ‘residential detox places available both in prison and in the
community’.3?8 This led to the suggestion that more detoxification facilities should be
available to prisoners in prison, pre-release, to help reduce the waiting lists for these
programmes. It is a challenge when prisoners have completed the programme and must go

back to the main prison. More support must be given to these prisoners.3?°

Addiction Counselling

Addiction counselling is also provided in prisons. For example, the organisation Merchants
Quay Ireland (MQI) provides ‘one-to-one addiction counselling for prisoners, conducts
assessments and makes referrals to CBOs’.3%° There is a waiting list of up to three months in
many prisons, for example Mountjoy. This is evidence that more funding and counsellors
need to be provided to ensure that the offenders have access to this counselling and are

benefiting from it while in prison. Ballymun Youth Action (BYA) also provides one to one

824 Clarke and A Eustace, ‘Drug & Alcohol Treatment Services for Adult Offenders in Prison and in
the Community’, (Irish Prison Service, March 2016) 16, 64
<http://www.justice.ie/en/JELR/PS_IPS_Probation_Review_of_treatment_for_offenders.pdf/Files/PS_I
PS_Probation_Review_of_treatment_for_offenders.pdf>.
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the Community’, (Irish Prison Service, March 2016) 16, 72
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<http://www.justice.ie/en/JELR/PS_IPS_Probation_Review_of treatment_for_offenders.pdf/Files/PS_I
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the Community’, (Irish Prison Service, March 2016) 16, 47.
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addiction counselling in prison. It is involved in pre-release preparation work for the
prisoners, and continues the work that has been done while the prisoners were in the
community. BYA runs the Drug Treatment Programme (DTP) in Mountjoy, which will now
be discussed.

The Drug Treatment Programme

The DTP is run in Mountjoy Medical Unit.33! The aim of the programme is ‘to assist
participants in achieving drug free status’.33 It is an eight-week programme, that operates
five days a week. And if interested, the prisoner must be drug-free.>* The DTP takes
prisoners from other Irish prisons into the programme, not just Mountjoy prisoners. Thus,
there is ‘always a waiting list’.33* Protocols have been implemented to ‘streamline the referral
and assessment processes’, for example prisoners nearing the end of their sentences are often
given priority.®® There are eighteen places available on this programme, and there are five

programmes run over the year, resulting in a total of ninety participants per year.

Aftercare for Addicted Prisoners

Aftercare is provided to the prisoners after their treatment, and the support programme lasts
from six months to two years, depending on the organisation involved.33 In some
circumstances, the support provided by the counsellors is indefinite. The prisoners are
provided with access to addiction counselling for the duration of their life, and another
organization provides prisoners with a ‘lifelong peer support programme’.>3’ Not all
offenders who are provided with aftercare programmes ‘avail of it or complete it’.3® Studies

have shown that it is important to integrate the model of aftercare into the treatment, and for

331 Irish Prison Service, ‘Drug Treatment Services’ <https://www.irishprisons.ie/prisoner-services/drug-
treatment-services/> accessed 20 October 2018.
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333 A Clarke and A Eustace, ‘Drug & Alcohol Treatment Services for Adult Offenders in Prison and in
the Community’, (Irish Prison Service, March 2016) 16,
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the Community’, (Irish Prison Service, March 2016) 16, 65.
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it to be mandatory.33 CBOs, such as MQI, discuss and form an aftercare plan with the
offender and his/her counsellor, and this aftercare plan is forwarded onto their Probation
Officer. Community prison link workers are also part of the aftercare programme. They meet
with the offenders in prison to help them with their addiction, and to prepare them for their
return to the community. When the offenders are released from prison, these workers meet
them on a ‘one-t0-one basis in the community’ in order to support their ‘re-integration
through care planning’ and to continue the progress they made in prison regarding their
addiction.34

Conclusion

While the treatment programmes in prisons are effective, it is evident that the demand and
need for them is high, and the services available are low. The numbers of addiction
counsellors and addiction psychiatrists are low considering the need and willingness of
prisoners to avail of these. The lack of availability of spaces in these programmes, the long

waiting lists and the lack of ‘appropriate facilities’ for prisoners is hindering their progress.3*

Drug Use Post-Release

Prisoners face many trials and tribulations upon release, many exacerbated by drug use. Issues
post-release often have a negative impact on an ex-offender’s drug treatment. While there has
been improvement in the area of release planning from prisons (for example the introduction
of the Integrated Sentence Management system) the release of prisoners with an addiction,
especially those who are chaotic drug users, is still of major concern, especially with regard to
the fact that offenders with an addiction often have a complex set of needs. These can include
poor literacy and numeracy skills, physical and mental health issues, and uncertainty as to

accommodation and employment.34?
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The transition from living in prison to having to reintegrate into society is a challenging one,
and as such the Irish Penal Reform Trust has recommended that ‘increased emphasis in the
Probation Service’s strategic plan should be placed on meaningful and successful reintegration
of individuals into society’.3*® Proper reintegration of ex-offenders into society, helped by the
provision of services such as addiction treatment, support and counselling, is an important
factor in a person’s ability to tackle their addiction. In terms of release from prison, the
provision of accommodation and reducing the likelihood of recidivism are two areas of
importance, especially relating to those suffering from an addiction.

Homelessness Post-Release

Accommodation is a critical issue faced by prisoners upon release, and one which is of
particular importance for prisoners who are undergoing or who have undergone treatment for
addiction. It is much more difficult to tackle addiction while living precariously, so it is of the
utmost importance, not just for their general well-being and dignity but more specifically for
the success of drug addiction treatment, that offenders be given adequate accommodation
promptly upon release. Those released from institutions such as prisons face an increased risk
of becoming homeless compared to the rest of the population.** By entering the precarious
lifestyle that homelessness entails upon release from prison, many ex-prisoners are subjected
to the same or similar environment which may have led to their original imprisonment. The
lack of opportunities faced by those who are homeless can be a factor in their reoffending.
Moreover, ‘the absence of a fixed address can have serious repercussions for an offender in
terms of access to medical cards, GP, social welfare, training and employment

opportunities.’34°

A particular issue in relation to accommodation post-release, especially with the current
housing crisis, is the focus of policy on housing for families. There is a danger that
accommodation for single men, which has suffered from lack of prioritisation in the past, will

become an issue that is even more prominent.346
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One policy which is of relevance to the accommodation upon release of prisoners who may
suffer from addiction is the Housing First model, which provides a different approach to the
housing of homeless people. This approach moves away from the traditional ‘staircase’
model of addressing homelessness, which involved those who are homeless going through
several steps (for example, getting clean from drugs, completing various courses etc) before
being allowed to transition to a house. The Housing First model instead involves, as a first
step, the provision of a secure and permanent home. Support and recovery services are in turn
provided for considerable periods of time. In Ireland, the Peter McVerry Trust has operated a
Housing First project for people exiting custody. The project supplies accommodation units
and comprehensive assistance and help to those who qualify for the programme and are
leaving prison. Many of this cohort have ‘complex support needs including mental and
physical health issues, drug and alcohol related issues, offending behaviour and challenging

behaviour issues’.®*’

Offending and reoffending

There is a ‘strong link’ between crime and drug misuse, and this link is particularly prevalent
in offenders aged under 45.3%% Extensive research has been done on this topic,®*° with the Clarke
and Eustace Study®® reporting that ‘substance misuse is a known risk factor for offending
behaviour and recidivism’. Moreover, the Irish Probation Service’s Drug and Alcohol
Survey*®! found that for most offenders who misused alcohol and drugs, their misuse was

related to their offending.
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According to the Clarke and Eustace report, there is a ‘cohort of offenders with substance abuse
issues’ who ‘continue to move in and out of the criminal system repeatedly’.3®? While this is
proof of the problem of the link between recidivism and substance misuse, it also can be seen
as an ‘opportunity to work with this cohort and seek to treat the addictions’.*®® There is also
the chance to enable offenders to deal with their substance misuse, which would in the long-

run save the state money. As such, this issue does not have to be seen solely in a negative light.
Conclusion

Overall, an ex-offender’s experience post-release can be massively impacted by a struggle with
addiction. This impact can be lessened by the effective provision of housing, addiction services
and healthcare, with the aim of improving the health and well-being of these ex-offenders. This

would also have the result of reducing recidivism rates.
Conclusion

When examining drug laws in Ireland, prisoners are a particularly important group to consider,
since the levels of drug use and addiction are disproportionately higher among the incarcerated
than those of the general population, as well as many committals being related to drug use. The
link between social deprivation, drug use and criminality has unfortunately been a neglected
area of research and even public discourse. Irish prisons have made substantial progress in
recent times, and are doing well by international standards, however there are still more

improvements to be made.
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VII: Current Harm Reduction Policies in Ireland

Blake Catriona, Catherine Teevan, Siofra Carlin, Kate Nolan

Ireland’s current harm reduction policies are outlined in the National Drug Strategy 2017-
2025 Reducing Harm, Supporting Recovery. The four main areas of harm reduction within

this Strategy are as follows:
1. Supervised Injecting Facilities and Residential Treatment Services
2. The Drug Treatment Court
3. Opioid Substitution Treatment (Methadone) and Naloxone Training
4. Harm Reduction Policies Tailored for People with More Complex Needs

It is clear that the different strategies currently in use are wide-ranging and encompass the
spectrum of approaches to drug use, from an approach utilising a punitive element (as seen
through the use of the Drug Treatment Court) to an entirely destigmatised, healthcare-led
approach (as seen through the introduction of Supervised Injecting Facilities). This section
aims to provide an overview of each of the above policies of harm reduction, as well as the

current progress of each policy.

Supervised Injecting Facilities and the Expansion of Residential Treatment Services

The current Irish drug and alcohol strategy- Reducing Harm, Supporting Recovery,®* aims to
reduce harm related substance abuse and promote the rehabilitation and recovery of addicts,
through an integrated public health led approach. The Strategy sets out a number of initiatives
and recommendations that the government intends to put in place. Included is the
introduction of a pilot supervised injecting facility in Dublin City Centre and an expansion of

drug and alcohol addiction services which includes residential services.*®

The illicit use of injected drugs has become arguably one of the greatest public health and
social issues facing Ireland today. In a 2014 study, it was found that there were an estimated

18,988 opiate users in Ireland, with an estimated 13,458 of those users situated in County

354 Department of Health, ‘Reducing Harm, Supporting Recovery’, (2017)
<https://health.gov.ie/blog/publications/reducing-harm-supporting-recovery-2017-2025/> accessed 27
January 2019.
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Dublin.3%® Opiate drug users, particularly those who inject, face serious potential health risks
of fatal overdoses or near fatal overdoses, along with the risk of contracting blood-borne
diseases- which include HIV and hepatitis C, as result of unsafe injecting.®®” These health
risks are heightened by street based injecting,®®® as injecting on the streets usually involves
the sharing of drugs and sharing of equipment. Due to the cost or non-availability of injecting
equipment, and the fear of criminalisation, a high number of street users will share needles,*°
leading to a high percentage of drug users on the streets suffering from contracted blood-
borne diseases.

Supervised Injecting Facilities

Supervised injecting facilities (SIFs) are an example of a public policy measure which aims
to reduce the harm associated with injection drug use. SIFs have been in operation over the
last three decades in Europe, Australia and Canada, and have become an integrated part of the
drug treatment and harm reduction strategy across these regions. These facilities provide a
place for people who inject drugs, to self-administer illicit drugs such as heroin, under the
supervision of professionally trained staff in hygienic and safe conditions. The primary aim
of SIFs are to reduce the acute risks of disease transmission through unsafe injecting, prevent
drug related overdose deaths and also provide high risk drug users with access to appropriate
addiction treatment and other health and social services.*®° SIFs typically provide drug users
with; “sterile injecting equipment; counselling services before, during and after drug
consumption; emergency care in the event of overdose; and primary medical care and referral

to social healthcare and addiction treatment services.®®! The establishment of SIFs has
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received some resistance, primarily due to the fears that they might encourage drug use, delay
treatment entry, aggravate the problems of local drug markets and attract crime to
surrounding communities.®®? However, research has shown that the implementation of SIFs is
associated with a reduction in unsafe injecting practices which has led to a decrease in the
number of fatal overdoses- one Canadian study finding a 35% decrease in the fatal overdose
rate in the area after the opening of the SIF,%%® and a reduced risk in the transmission of

blood-borne diseases.3

In order to allow for the establishment of a SIF, it has been necessary to modify specific laws
in order to decriminalise drug consumption in the SIFs and to allow for the regulation in these
facilities. As a result, the Misuse of Drugs (Supervised Injecting Facilities) Act 2017 was
passed, thus enabling the establishment, licensing, operation and regulation of supervised
injecting facilities.®®® This Act purports to, “...enhance the dignity, health and well-being of
people who inject drugs in public places; to reduce the incidence of drug injection and drug
related litter in public places and thereby to enhance the public amenity for the wider
community”.3®® However, the possession of controlled drugs will continue to be an offence
outside a SIF. The Minister of State for Communities and the National Drugs Strategy,
Catherine Byrne welcomed the passing of the Misuse of Drugs (Supervised Injecting
Facilities) Act 2017, describing this progressive step as a “...health-led and person-centred

approach to the drug problem” %%
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The Health Service Executive announced that Merchants Quay Ireland (MQI), a voluntary

organisation based in Dublin City Centre, which aids people with addiction and
accommodation issue, has been chosen to operate Ireland’s first medically supervised
injecting facility.>®® The service will initially only operate as a pilot project, and will be
closely monitored and subject to evaluation by the HSE, it is hoped that the pilot will inform

future decisions as to the establishment of further SIFs in Ireland.36°

Residential Treatment Services

The Strategy emphasises the importance of supporting the recovery and rehabilitation of an
individual, in a way that is catered to their own personal needs and in alignment with their
own recovery goals.®’® There has been notable increase in the numbers of new drug treatment
cases, which increased from 2,278 to 3,742 between 2006 and 2015.3"* With the increasing
caseload, the HSE has implemented a 4-tier person-centred model of rehabilitation based on
the principle of a ‘continuum of care’,3’? to further improve the support services available to
individuals suffering from addiction. Tier 4 of the model provides for specialised and
dedicated inpatient or residential units, which includes inpatient detoxification, residential
rehabilitation and facilities for assisted withdrawal and stabilisation.3”® In 2007, a Report of
the HSE Working Group on Residential Treatment and Rehabilitation (Substance Abuse)
provided a detailed analysis of the treatment services available at the time and made
recommendations to improve the services. They calculated a need for 887 residential rehab

beds, of which 14 to 37 of these beds should be set aside for a separate adolescent service.3"*
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Since then, there has been a significant increase in the number of residential beds. The most
recent figures available demonstrate that there is a current provision of 787 residential beds,
comprising 23 inpatient unit detoxification beds, 117 community-based residential
detoxification beds, 4 adolescent residential detoxification beds, 625 residential beds and 18
adolescent residential beds.3”> However, despite the improvements in service provisions,
there are still various hindrances which prevent individuals from accessing appropriate
treatment; including geographical obstacles, high costs,®”® a lack in clinical governance and
problematic referral processes. Residential services which do not having the adequate level of
clinical governance cannot effectively respond to individuals with more complex needs and
some services which necessitate particular entry thresholds may exclude those with more
unstable patterns of drug use.3’"The strategic actions which hope to target these inefficiencies
include; the expansion and improvement of the available services, the strengthening of the
capacity of services to cope with complex needs, the standardisation of the referral process

and lowering the entry criteria, whilst ensuring adequate levels of clinical governance.®’

The Drug Treatment Court

The drug treatment court was piloted in the Dublin District Court in January 2001%7° and
provides an alternative to a criminal conviction for drug addicts. Based on similar schemes
implemented in other jurisdictions, it was established in response to the high number of
drug-addicted offenders appearing before the courts in the mid-1990s.%8 After an evaluation

of the pilot scheme in 2002 recommended an expansion of the programme, 3! a subsequent
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review in 2005 recommended that the Drug Treatment Court should cease to be a pilot, and
that a permanent judge should be assigned to the Court and that the Court should have a
permanent geographical location.®® A relatively new component to the State’s strategy to
tackle drug addiction in Ireland, it is largely unheard of outside of the court system and

indeed outside of Dublin as it is only beginning expansion to the rest of Ireland.®®

Criteria for entry to the Drug Treatment Court is strict. Applicants must be over seventeen
years of age and must persuade the judge that the crime of which they have been accused is
linked to their drug addiction.®® Either the addict themselves or their solicitor must request in
court that the judge considers referring them to the Drug Treatment Court in lieu of the
punishment under the relevant criminal legislation.®® Furthermore, applicants with an
address in Dublin 1,2,3,6,7 and 8 are prioritised for referral by the courts, indicating the
Dublin-focused nature of the programme.38® In essence, the applicant must persuade everyone
involved in the programme (including An Garda Siochana, the courts and the Probation
Service) that “referring [them] to the Drug Treatment Court Programme will not be a waste

of time.”3%’

After an induction process that can take up to two months,*® the applicant commences the
bronze phase of the programme. They have one year to complete this phase before
progression to the silver phase, and one year to progress from silver to gold phase, with each

phase requiring weekly drug tests and attendance at classes at an adult learning centre. By the
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end of the gold phase, the applicant must be completely drug-free. After successful
completion of the gold phase by the applicant, the judge will strike out the charges against
them, allowing them to stay focused on remaining drug-free and working on finding the skills

to gain employment.3%

The 2002 pilot evaluation made the observation that the DTC suggested that the programme
would be successful in rehabilitating drug-addicted offenders if it could retain these offenders
within the first few months of their participation in the programme.3® Unfortunately,
retention of offenders remains a major concern for the programme today. The 2010 Review of
the Drug Treatment Court notes that between the period of January 2001 and December
2009, only 14% of those inducted into the programme have successfully completed or
“graduated” from the programme.®*! Between January 2001 and May 2018, just sixty-nine
participants have completed the gold phase of the programme, and just five have completed
the silver phase.®*?The 2010 report contains a number of reasons for the low success rate of
the programme, including the disqualification of those under the age of seventeen from
participation in the programme, the requirement that offences be non-violent and a lack of
awareness of the existence of the DTC amongst judges and other legal professionals.>®® In
addition, the strict catchment area of inner-city Dublin is disqualifying many otherwise

suitable applicants from participation in the programme.%*

The report recommends that immediate action be taken to resolve these issues. As a key issue
relating to the DTC is difficulty in accessing this service, the 2010 report recommends that
the catchment area for the court is widened, as the boundaries established in the 2005 report

had not been adjusted at the time of publication of the 2010 report.>®® In 2011, the catchment
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area of the DTC was extended to cover all areas of Dublin north of the Liffey3® and in 2016
the DTC accepted its first case from outside of Dublin.®®” This bid to make the DTC more
accessible to drug users in geographical locations across Ireland links into the ongoing aim of
the National Drugs Strategy 2017-2025 to provide equal access to treatment options for both

urban and rural drug users.3®

Drug treatment courts in other jurisdictions have begun to face criticism for remaining largely
ineffective.3®® Findings suggest that drug treatment courts are more appropriate for dealing

with serious drug-related offences,*®

and that drug use offences which cause no harm to
others should be regarded as a matter outside the realm of criminal justice.*** Due to the
small-scale nature of the drug treatment courts in Ireland, it has been difficult to discern if the
drug treatment court in this jurisdiction has been plagued with the concerns identified in drug
treatment courts abroad. The low success rate of the Irish programme*®would indicate that
the drug treatment court has been largely ineffective, however it can be argued that a lack of
resources (both monetary and otherwise)*® is the root cause of this ineffectiveness, and that
the government should increase spending on the DTC (as recommended in the 2010 report on
the programme) before any definitive findings can be made on the effectiveness or otherwise

of the programme.

The Drug Treatment Court remains a largely-unpublicised strand of Ireland’s National Drug
Strategy, in part due to its strict criteria and also because of its more punitive approach to
drug addiction than other, healthcare-led approaches. However, it has proven to be effective
for a small profile of drug addicts and this success seems to indicate that, with further

resources, the drug treatment court could further improve upon its success. The programme
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follows the approach as outlined under the National Drug Strategy of lessening the focus on
criminalisation of drug use in favour of a renewed focus on healthcare and de-stigmatisation

of drug addicts within the community and within society as a whole.

Opiates

Opiates, such as heroin and methadone, have pain killing properties and produce feelings of
well-being. Opiates are derived from the opium poppy. Opium is the dried milk of the opium
poppy which contains morphine and codeine, both effective pain-killers.*** In response to the
growing heroin abuse problem in Ireland, opiates began to be distributed to moderate and

monitor the health and safety of addicts and misusers.

In 2009, the Health Service Executive provided more accessibility towards the Opioid
Substitution Treatment around the country.®® This was furthermore acknowledged in 2010
when the Opioid Treatment Protocol was introduced by Michael Farrell and Joseph Barry under
the HSE.*® The aim of this project was to monitor the maintenance and distribution of
methadone®®” which commenced being distributed in 1997 under the Methadone Treatment
Services Review Group which had been set up by the Department of Health and Children.*%®

Methadone’s use is to assert heroin independence among addicts.*%°

The Misuse of Drugs (Supervision of Prescription and Supply of Methadone) Regulations,
1998 came into operation in July 1998.41° Prior to the Methadone Protocol, opiate dependents
were forced to travel to Dublin in order to be prescribed their pharmaceuticals as methadone
was only being distributed by a small number of general practitioners. This in turn led to the
high risk and substantial evidence to conclude that large quantities of methadone were being

sold on the black market. Therefore, the Methadone Protocol established multiple
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recommendations and guidelines to ensure the success and progress of the system in 2005.4!
The results of the Methadone Treatment Protocol of 2005 illustrated that twelve of the nineteen
recommendations had been implemented.*'? These recommendations ranged from the role of

pharmacies and general practitioners to the correct formulations of methadone distribution.

Methadone evaluation was furthermore implemented by the National Drug Strategy 2001-
2008. This review concluded that the most commonly used drugs in Ireland were cannabis and
ecstasy however the in terms of harm to an individual or a community, the most harm impacted
was from heroin.**3 Under 6.1.5 of this Strategy, the results of methadone substitution were
epitomised through the facts that approximately 40% of methadone maintenance users have

returned to work between 1998 and 2000.44

The National Drugs Strategy 2009-2016 was implemented to investigate the previous strategy
and construct recommendations following from it.*!> This Strategy identified the benefits of
methadone substitution as 2,900 individuals completed their treatment in the period 2000 to
2007.%1% The National Drugs Strategy 2017-2025 interpreted and criticised the monitoring of
the distribution of methadone. It was suggested that brief periods of stabilisation followed by
detoxification and repeated attempts is preferable to long term Methadone substitution which
robs individuals of their health and life, just as much as heroin does.*'” This Strategy also
highlights the importance of naloxone which is a drug prescribed to drug misusers to prevent

overdose.*18

In Ireland in May 2015, the Health Service Executive (HSE) established a take-home naloxone
project which was recommended by the World Health Organisation (WHO) that will assess the

efficacy of take-home naloxone in preventing drug-induced deaths, with an initial target of 600
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participating opioid users. Participants are required to learn by video-training about overdose
signs, risk factors, administration of naloxone, and basic life support. If knowledge of these
can be shown, the participant is given a take-home naloxone kit.*'° To date, the legislation and
regulations primarily focuses on methadone maintenance. However, throughout Europe,
emphasis is placed on the evidence proving that buprenorphine and buprenorphine plus
naloxone are staple treatment agents. It is the review’s view that buprenorphine or
buprenorphine plus naloxone would provide an important expansion in treatment options and
would also be useful in promoting services with pathways of progression from stabilisation to

detoxification.*?°

The Naloxone Demonstration Project placed significance on the training of the distribution and
administration of naloxone. The design of the Naloxone training was led by the Chief
Pharmacist (Denis O’ Driscoll) and the National Liaison Pharmacy Worker (Tim Bingham)
with initial and ongoing consultation with a wide range of stakeholders.*?'Training sessions
were conducted to cover overdose risk factors, observable signs of overdose, what Naloxone
is and how to administer it and what to do in an overdose situation. Full participation in the
training was a prerequisite for frontline workers seeking to access the Naloxone and Overdose
Frontline Workers Pack for use on location in their service. This pack includes a training
manual and related resource materials for use by frontline workers with service users in
conjunction with four videos available on www.drugs.ie/naloxone.*?? The manual covers
overdose risks, what Naloxone can and cannot do, where to keep Naloxone, how to identify an
opioid overdose, calling an ambulance, procedures for obtaining resupplies of Naloxone, what
to do in the event of needle-stick injury and steps to take in responding to an overdose.*? The
training sessions are in keep with ensuring the safety and well-being of drug misusers and their

services that are available to them.
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Ireland also has measures for harm reduction put in place in regards to needle exchange
programmes. Needle and syringe exchange services were first provided in Ireland in 1989,
when five exchanges were established. There are now 34 exchanges in the country, operating
three models of service: fixed-site exchanges, home visit exchanges, and exchanges in public
locations.*?* All 31 services reported that staff received training on the assessment of clients'
sexual risk practices and injecting practices, and on emergency responses such as overdose
prevention techniques.*? Pharmacy Needle Exchange (PNex) has also been implemented and
there are currently 107 pharmacies across the country using this.*?® The Irish Pharmacy Union
(IPU) recommended that pharmacies that participate in the Methadone Treatment Scheme
and/or Needle Exchange Scheme receive training from the HSE on the administration
of Naloxone and receive an ongoing supply of Naloxone from the HSE, as these
pharmacies are more likely to encounter a person with an opioid overdose. Crosscare

Homeless Services recommend that needle exchange packs should include Naloxone.
Harm Reduction as Adapted for People with more Complex Needs
The Department of Health recognises that there is a diversity amongst substance users and the

provision of services must be adapted and targeted to properly accommodate this diversity.*?’

Unemployed Persons

It is recognised that employment can contribute immensely to progressing and maintaining
recovery and help combat social exclusion.*?®The Community Employment Programme,
administered by the Department of Employment Affairs and Social Protection (DEASP), is
designed to help people who are long-term unemployed (or otherwise disadvantaged) to get
back to work. This programme allocates 1,000 places to people in recovery through a number

of dedicated Drug Rehabilitation CE schemes.*?°
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People in recovery may require additional supports to facilitate their return to the workplace.
This is achieved through the Social Inclusion and Community Activation Programme
(SICAP), which is managed at a local level by Local Community Development Committees
(LCDCs) in each local authority area and is delivered by Programme Implementers (Pls).*%°
Pls work with marginalised communities and service providers using a community
development approach to improve people’s lives. For example, helping people to find work
or to upskill, providing CV training or a personal development course, helping them onto a
work placement programme such as CE or Tv¥s, which assist in moving individuals closer to

or into the labour market.*3!

Women

It is recognised that women can experience barriers to engaging and sustaining involvement
with treatment and rehabilitation services. Many women who suffer from addiction have also
experienced domestic abuse and services should be equipped to deal with this
appropriately.*® Services such as Women’s Aid, the Rape Crisis Centre and the National
Counselling Service can provide support for women who are experiencing domestic

violence.*3

Lack of, or limited access to childcare can be a barrier for women attending treatment and
after-care services.*** There are some programmes that provide wrap-around services for
female drug-users in recovery and their children, such as SAOL in North Inner City Dublin,
which has an in house creche.*® However, Coolmine Ashleigh House is currently the only
residential treatment service, where mothers can keep their babies with them during

treatment.*3¢
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There are currently three Drug Liaison Midwives.**” The Drug Liaison Midwives see
pregnant women who are opioid dependent in special clinics. Their job is to case manage the
women and provide them with information and support throughout their pregnancy and for
then six weeks post-natal. They can arrange for inpatient detoxification or stabilisation if
necessary. Each one is attached to one of the three maternity hospitals in Dublin; the National

Maternity Hospital, the Rotunda and the Coombe Women & Infants University Hospital.**

A National Women & Infants Health Programme (NWIHP) was established in 2017 to lead
the management, organisation and delivery of maternity, gynaecological and neonatal
services.*®® It was recommended in National Maternity Strategy that the NWIHP examine the
need to provide Drug Liaison Midwives and specialist medical social workers in all maternity
networks.**°A booklet “Substance Misuse in Pregnancy” has been developed to provide

women with information on the possible effects of drug use during pregnancy.*#

Members of the Travelling Community

It is recognised that there is a high prevalence of problem drugs and alcohol use within the
traveller community. Since 2007 the National Drug Treatment Reporting System has
recorded the ethnicity of individuals seeking treatment. This should allow service providers
to better understand the specific needs of Travellers with problem substance use and provide
them with targeted, effective services.**? Travellers represent approximately one half percent
of the population of Ireland. However, 3.6% of people treated for problem drug use in 2015

were from the Travelling community.**® The Department of Health acknowledges that good
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2026’ (2016) 61 <https://health.gov.ie/blog/publications/national-maternity-strategy-creating-a-better-
future-together-2016-2026/> accessed 29 January 2019.

439 ‘National Women & Infants Health Programme’ (HSE) <www.hse.ie/eng/about/who/acute-
hospitals-division/woman-infants/> accessed 28 October 2018.

440 Department of Health, ‘Creating a Better Future Together: National Maternity Strategy 2016 —
2026’ (2016) 61 <https://health.gov.ie/blog/publications/national-maternity-strategy-creating-a-better-
future-together-2016-2026/> accessed 29 January 2019.

44libid.

442 Anne Marie Carew and others ‘Travellers accessing addiction services in Ireland (2007 to 2010):
analysis of routine surveillance data’ (2013) 12(4) Journal of Ethnicity in Substance Abuse 339
<www.drugsandalcohol.ie/20892> accessed 28 October 2018.

443 Department of Health, ‘Reducing Harm, Supporting Recovery’, (2017)
<https://health.gov.ie/blog/publications/reducing-harm-supporting-recovery-2017-2025/> accessed 27
January 2019, 42.
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practice guidelines, produced on behalf of this community, provide useful and practical
advice on supporting Travellers who need to use treatment services and should inform and
guide service providers.*** An example of such guidelines is the ‘Pavee Pathways: Good

Practice Guidelines for drug and alcohol services working with Travellers’.*4

People with Co-Occurring Mental Health and Substance use Problem

The HSE’s Mental Health Division is working with the Clinical Strategy and Programmes
Division to develop a National Clinical Programme for assessing and managing patients who
have co-morbid mental illness and substance misuse problems, i.e. Dual Diagnosis.*4°

The aim of this Programme is to develop a standardised evidence-based approach to the
identification, assessment and treatment of co-morbid mental illness and substance misuse.
This includes increasing awareness of the frequent coexistence of mental illness and
substance misuse; ensuring there is a clear clinical pathway for management of people with
such a dual diagnosis, including when they present to Emergency Departments; ensuring a
standardised service is provided throughout the country; and ensuring adolescents are also
included within the scope of this Clinical Programme.**’ It is intended that this programme
will be integrated across the Primary Care Division. However, it is unclear when it will
become mainstreamed in Mental Health Services. On its establishment, the estimated time

frame was two years.

Homeless Persons

People who are homeless are at a far higher risk of problem drug use than people in secure

housing. As of 2015, 9.2 percent of people seeking drug treatment were homeless.*4

444ibid 47.

445 Siobhan Cafferty, ‘Pavee Pathways: Good Practice Guidelines for drug and alcohol services
working with Travellers’ (Pavee Point Travellers Centre, 2011)
<https://www.drugsandalcohol.ie/16232/> accessed 29 January 2019.

446Department of Health, ‘Reducing Harm, Supporting Recovery’, (2017)
<https://health.gov.ie/blog/publications/reducing-harm-supporting-recovery-2017-2025/> accessed 27
January 2019, 42; ‘Programme for those with Dual Diagnosis’ (HSE Social Inclusion)
<www.hse.ie/eng/about/who/primarycare/socialinclusion/homelessness-and-addiction/dual-
diagnosis/> accessed 28 October 2018.

447 Department of Health, ‘Reducing Harm, Supporting Recovery’, (2017)
<https://health.gov.ie/blog/publications/reducing-harm-supporting-recovery-2017-2025/> accessed 27
January 2019, 47.

448 Health Research Board, Drug Treatment in Ireland NDTRS 2009-2015 (2017) 7.
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In Rebuilding Ireland: Action Plan for Housing and Homelessness, the Government
committed to a tripling of the target for tenancies to be provided.**° The Budget 2019 reflects
this commitment, by allocating an additional €30 million for homelessness services, €60
million extra in funding for additional emergency accommodation and €1.25 billion for new

social housing.**°

Conclusions and Recommendations

Looking at international studies it is clear that SIFs are a progressive and beneficial public
policy measure taken to counteract the problem of the use of illicit drugs on the streets in
reducing the harm associated with such drug use. The introduction of the first SIF in Ireland
is a welcome and necessary step in aiding and accommaodating individuals suffering from
addiction. SIFs are a way to promote recovery whilst preserving an individual’s dignity in the
treatment process. Therefore, emphasis on the further establishment of SIFs would be a

positive addition to the new drug policy.

In relation to residential treatment services, it is clear that some progress has been made to
improve services, however, inefficiencies within the services still exist, for example the

incapacity to cope with complex needs and the problematic referrals process. This further
marginalises individuals with drug addiction problems from seeking help. As a result, it is

recommended to that these inefficiencies be effectively targeted through the policy.

It is evidently recognised that some drug users have more complex needs than others and
steps have been taken to improve access to treatment for various vulnerable groups such as
women and members of the traveller community. More specialised policies such as these
should be developed and implemented to ensure vulnerable drug users continue to obtain the

services they need.

The Drug Treatment Court in Ireland has the potential to help a very narrow category of drug

users who already have a support system available to them to keep them motivated and on

449Department of Health, ‘Reducing Harm, Supporting Recovery’, (2017)
<https://health.gov.ie/blog/publications/reducing-harm-supporting-recovery-2017-2025/> accessed 27
January 2019, 45; Department of the Taoiseach, Rebuilding Ireland: Action Plan for Housing and
Homelessness (2016).

450 The Department of Finance, Expenditure Report: Part Il - Expenditure Allocations 2019-21 (2018)
<http://budget.gov.ie/Budgets/2019/Documents/Part%2011%20-
%20Expenditure%20Allocations%202019-21%20(2).pdf> accessed 28 October 2018.
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track throughout each phase of the programme. However, as mentioned above, each drug user
brings with them individual circumstances and challenges and the DTC is currently ill-

equipped to deal with this multitude of user profiles.
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VI1I: Movements to Reform

Eolann Davis, Ronan McGurrin, Aoife Enright, Sophia Treacy

The aim of this section is to discuss and analyse the movement to reform approaches to drug
use. First, it will analyse the potential domestic legislative reforms on the horizon, with
particular regard to the Controlled Drugs and Harm Reduction Bill 2017. It will show how
the policy embedded in this Bill reflects the aims and aspirations of the reformist movement.
Second, It will discuss the concept of alternatives to punishment more broadly, charting the
increasing calls by international bodies such as the UN and the OAS for such alternatives to
be introduced. Third, it will discuss the arguments for reform of public healthcare to
adequately provide for cases of dual diagnosis, whereby the patient suffers from mental
illness and substance abuse concurrently. It will conclude that in each area of discussion there
is clear evidence of a desire for reform, but much of this has failed to be implemented in
policy or practice. Such implementation is paramount for this movement to reform to have

any actual impact.

Pending Legislative Reforms

With indications that attitudes in the country are becoming more liberalised towards possession
of certain drugs for personal use,*! some legislative proposals on the topic have either already
been put forward (as in the case of the Controlled Drugs and Harm Reduction Bill 2017), or
are expected in the near future (as with the pending governmental national drugs strategy
working group report covering, inter alia, possible decriminalisation, expected in early 2019).
For many years, the government as well as NGOs, such as the Ana Liffey Drug Project, have
been developing various working groups and policy proposals to devise a ‘new approach’ for
how to effectively tackle drug use in Ireland.**? Since drug decriminalisation is such a charged
legal and political debate, taking substantive steps towards decriminalisation of any kind has
proved a daunting task. It can be tempting for successive governments to establish working
group after working group, or request policy paper after policy paper, none of which eventuate

in substantive legislative reforms, so as to pass the buck to the next administration.

451 See Darragh Brophy, ‘Almost Half of Irish People Are In Favour of Legalising Cannabis for
Recreational Use’ thejournal.ie (Dublin, 04 December 2016) <https://www.thejournal.ie/cannabis-
recreational-use-ireland-poll-3115926-Dec2016/> accessed 20 October 2018.

452 The Ana Liffey Project has been heavily involved in researching the potential decriminalisation of
controlled drugs for personal use and has been heavily supportive of such decriminalisation; see their
most recent report on the subject: ‘Decriminalise people who use drugs in Ireland — New Report’
(ALDP, 08 October 2018) <http://www.aldp.ie/news/decriminalise-people-who-use-drugs-in-ireland-
new-report/> accessed 19 October 2018.
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No legislation to decriminalise the possession of controlled drugs for personal use in Ireland
had been put forward until the Controlled Drugs and Harm Reduction Bill 2017 (hereafter ‘the
2017 Bill’). After all, the language in s 3 of the Misuse of Drugs Act 1977 as it exists currently,
criminalising the possession of controlled drugs, is uncompromising and reflects the inflexible
stance taken in Ireland to date towards drug usage. The offence is for possession simpliciter
and does not discriminate as to whether the possession was for personal use or not.** It is an
equal-opportunities offence in that all that must be proved is the accused did have the drugs in

their possession.*>

The 2017 Bill was spearheaded by Senators Lynn Ruane and Aodhan O’Riordain. This private
member’s bill was put up for debate in the Seanad on 31 May 2017 but was opposed by the
government based on concerns over the removal of the offence of possession from existing
legislation as well as a desire to wait for impending National Drug Strategy reports.*>® The Bill
IS nonetheless worth examining on account of its bold ideas for reform, in particular the
decriminalisation of controlled drugs for personal use (up to a certain quantity) and the
establishment of a drugs dissuasion service based on the Portuguese model, which may well
form the blueprint for future legislation even though the Bill is not itself likely to progress into

law.

Decriminalising the possession of controlled substances for personal use is the central thrust of
the 2017 Bill. This is undertaken in section 3 therein, which proposes to amend the Misuse of
Drugs Acts 1977-20174° to the effect that ‘[a] person who has a controlled drug in his
possession shall not be guilty of an offence [in cases where] the possession is for personal use
only [and] the quantity possessed does not exceed the maximum amount for personal use and
possession’.*>” Notably, the delimitation of the permitted maximum quantities for possession

for different drugs is assigned to the Minister for Health, per s 3(2) of the Bill. This in part

453 state (Gleeson) v District Judge Connellan [1988] 1 IR 559 at 561: ‘The question of use only arises
in relation to the penalties to be imposed if and when the accused person is convicted of the offence.’
454 See Martin McDonnell, Misuse of Drugs: Criminal Offences and Penalties (Bloomsbury
Professional 2010) at 206.

455 See the comments of the Minister of State at the Department of Health Catherine Byrne during the
debate on the Controlled Drugs and Harm Reduction Bill 2017 in the Seanad: Seanad Deb 31 May
2017 <https://www.kildarestreet.com/sendebates/?gid=2017-05-31a.442> accessed 21 October 2018.
456 Construed together for convenience, per s 13(2), Misuse of Drugs (Supervised Injecting Facilities)
Act 2017. See also People (DPP) v Power [2007] IESC 31.

457 Controlled Drugs and Harm Reduction Bill 2017, s 3(1).
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reflects the reality that with so many permutations and new types of drugs being introduced on
a frequent basis, it is extremely difficult to lay down in legislation the particular specifications
for all drugs without such legislation constantly being in danger of obsolescence. However, it
also accords the Minister a great deal of responsibility and discretion in this area, and we have
seen, in the case of Bederev, how the absence of legislative guidance can cause significant

administrative problems in the context of drug classifications.**®

The second most significant proposal in the 2017 Bill is the establishment of a ‘Drugs
Dissuasion Service’.**® This element of the Bill is modelled heavily on Portugal’s eighteen
dissuasion commissions, as discussed in Part V.1, which consist of a lawyer, psychiatrist, and
social worker. The dissuasion service proposed in the 2017 Bill is consciously less adversarial
than its Portuguese inspiration and instead sets out a system whereby a ‘case officer’ is assigned
to carry out drug dissuasion assessments with persons referred to her, rather than a tripartite

panel.

Under the 2017 Bill, the case officer can make one of four recommendations: that the referred
person undergoes a drug awareness programme (eg for first-time or infrequent drug users); a
drug rehabilitation programme (for persons suffering from drug addiction or entrenched usage);
a community engagement programme (essentially the same as community service but with a
greater emphasis on helping and encouraging the referred person to overcome their drug
usage); lastly, the case officer has discretion to make no recommendation to any of the previous
three programmes if the officer decides the drug usage in question is too inconsequential to
warrant further action. Notably, the wording of this section was replicated in the public
consultation questionnaire carried out by the Department of Health on the topic in the summer
of 2018, indicating the Bill has had an impact within the government and its provisions have

been taken into account.

The Controlled Drugs and Harm Reduction Bill has been stuck in the second stage of the
legislative process since its adjournment in the summer of 2017. While the Bill is unlikely to

see passage into law, it has broken the taboo on introducing legislation to decriminalise the

458 See Bederev v Ireland [2014] IEHC 490; [2015] IECA 38; [2016] IESC 34; the High Court’s
declaration of unconstitutionality temporarily made all controlled substances under the 1977 Act legal,
before this was remedied by the Supreme Court overturning the judgment.

459 2017 Bill, ss 5; 9-20.
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possession of drugs for personal use in Ireland. It remains to be seen how much of the Bill’s
substance, if any, will be incorporated into the government’s upcoming working group report,
due for release in the beginning of 2019. What is certain is that where decriminalisation of
possession would once have been seen as absolutely inconceivable among lawmakers and the
public alike, the needle has now shifted and the emphasis is firmly on treating drug users rather

than imprisoning them.

Alternatives to Punishment

Contemporary movements have called for reform with regards to the legal consequences of
drug related crimes, asking the Government to consider alternatives to straight-forward
punishment that would better serve all parties involved; the offender, the State and the tax
payer. The alternatives to punishment put forward usually take one of two forms; alternatives
to imprisonment, or alternatives to punishment in every respect. This is a critical distinction
to make when considering the future of reforming consequences for drug crimes in Ireland.
Obligatory rehabilitation may offer a suitable alternative to imprisonment. However, it does
not necessarily represent an alternative to punishment, which would require an outright
decriminalisation of drug use.« While “alternatives to conviction or punishment’ emphasises
the aim of the policy response, ‘alternatives to prison” emphasises the setting.*®

As affirmed by The OAS Drug Report,* a recent report which focused on the drug related
problems of the two American continents, responses to drug use which are punitive in nature
tend to discourage those who are most vulnerable to addiction and substance abuse from

seeking the healthcare and the prevention programmes that they require.*%® The current

460 EMCDDA, ‘Prisons and the Criminal Justice System’ (Policy and Practice Briefings)
<http://www.emcdda.europa.eu/best-practice/briefings/prisons-and-the-criminal-justice-system_en>
accessed 29 January 2019.

461 ibid.

462Reos Partners, ‘The OAS Drug Report; 16 Months of Debates and Consensus’ (May 11 2015)
<https://reospartners.com/publications/the-oas-drug-report-16-months-of-debates-and-consensus/>
accessed 29 January 2019.

463 The Technical Secretariat Working Group on Alternatives to Incarceration, ‘Technical Report on
Alternatives to Incarceration for Drug-Related Offenses’ (CICAD, 2015)
<http://lwww.oas.org/en/media_center/press_release.asp?sCodigo=E-185/15> accessed 29 January
2019.
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punitive regime applied to drug crimes in Ireland places sanctions that are arguably too
severe on those at the lowest level of the drug trafficking chain, who only possess and
consume small quantities. Therefore, it would seem a desirable outcome for all if drug-
dependent offenders were to engage with treatment as a consequence of misuse of drugs, as

opposed to serving time in prison. There is reasonable evidence for the effectiveness of this

approach in reducing recidivism, hence reducing overcrowding in prisons and the financial

burden on the taxpayer to support such institutions.*64

In spite of this, there are few countries in Europe that have introduced this model for

alternative to punishment. It is more common, and often more desired by a country, to simply

introduce outright decriminalisation that would incite no punishment at all for drug use.
However, the argument may be made that this may put those in serious need of rehabilitation
treatment at risk of not receiving help if mandatory rehabilitation is not considered a part of

the legal alternative to punishment for drug use.

It is important to note that incarceration often worsens the already complicated lives of those
who abuse drugs, especially young offenders, rendering them more likely to return to drug
use upon release from prison. There is also no evidence to support that a person who has been
incarcerated for drug use would be any less likely to commit a new offence than another
offender sentenced to an alternative community or rehabilitative sanction.*®® In fact, evidence
shows that there is no direct link between the nature of punishment and the rate of a crime.
The prison environment can in fact bring offenders closer to other criminals and crime
groups, creating a damaging sense of criminal identity and making offenders more
vulnerable to turning to drug use upon release from prison.“%® Many of the offenders who

currently end up in prison for drug related crimes suffer from mental health problems, come

464 ibid.

465 Mariam Razmadze, David Otiashvili, Nino Balanchivadze, Mzia Tabatadze, ‘Alternatives to
Incarceration for Drug-Related Offences; Policy Review Paper’ [2015]
<https://www.researchgate.net/publication/314170569 Drug_Situation_in_Georgia_Analytical_report_
for_2015> accessed 29 January 2019.

466 ibid.
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from deprived backgrounds or experience addiction. They need rehabilitation, training and

after-care.*6’

The IDPC Drug Policy Guide*®® suggests that drug use be considered as a health issue and
that incarceration should only be used as a last resort, and only for high-level, violent drug

offenders. The report affirms that ‘a paradigm shift is urgently needed, in order to address
this situation’ and highlight the importance of recalling that most prison inmates are

incarcerated for drug offences of a minor, non-violent nature.

The United Nations Office on Drugs and Crime?®® asserts that, from a public health
perspective, the recommended approach to drug crimes is not conviction nor punishment, but
rather the provision of treatment and care for people with drug problems as before anything
else, they are patients. They suggest ‘a pragmatic public health response to the drug
problem.’ This incites that alternatives to incarceration of people with drug use disorders
must therefore be reconsidered; ‘in line with the international drug control conventions,

people affected by drug use disorders do not need to be punished.’*’® Alternatives to
imprisonment for drug related crimes which placed an emphasis on treating

addiction rather than punishing drug users would appear the best route for the Irish

government to take in reforming the criminal justice system as applied to drug offences.

Dual Diagnosis

Dual Diagnosis is defined by Dual Diagnosis Ireland as “the term used when a person suffers
from both a substance addiction problem and another mental health issue.”*"* It is contended

that Dual Diagnosis is not the focus of mental health and addiction treatment that it ought to

467 Alan Shatter, ‘Alternatives to Prison are in the Best Interests of Irish Society’ The Irish Times
(Dublin, 2 May 2014).

468|DPC, ‘Alternatives to Incarceration’ <http://fileserver.idpc.net/library/IDPC-guide-3-EN/IDPC-drug-
policy-guide_3-edition_Chapter-3.4.pdf> accessed 29 January 2019.

469 UNODC, *Alternatives to Imprisonment’ (Criminal Justice Handbook Series, 2007)
<https://www.unodc.org/unodc/en/hiv-aids/new/alternatives-imprisonment.htmi>.

470 ibid.

471Dual Diagnosis Ireland, <https://www.dualdiagnosis.ie/ > accessed 29 October 2018.

106



be. Rather, a dualistic approach of treating a patient’s addiction and their mental health illness
separately is favoured. It is submitted that this dualistic approach fails to provide Dual
Diagnosis patients with the integrated care that they need. Furthermore, while numerous calls
for an integrated approach in Ireland have been made, they have all failed to be implemented
as policy. The Irish approach will be contrasted with the stance taken in the United

Kingdom, where policymakers have established a stronger framework, allowing for a more

integrated approach to occur.

As MacGabhann, Moore and Moore note,*’ the dualism in treatment begins at the
institutional level. Policy for mental health treatment was initially developed by the
Department of Health and Children. In contrast, policy development for substance misuse and
addiction was developed as part of the National Drugs Strategy by the Department of
Tourism, Sport and Recreation. Dual Diagnosis was not mentioned in the policy of either
department, nor was it provided following a report on Dual Diagnosis in Ireland by the
National Advisory Committee on Drugs in 2004.4”® The consequences of this division led to,
inter alia, exclusion policies that functioned as Catch 22s for patients with Dual Diagnosis,
with addiction treatment programmes excluding patients who also suffered from psychosis,

and psychiatric treatment programmes excluding patients who suffered from addiction.*”*

Calls for Reform

Repeated calls have been made for reform of addiction services and mental health care
towards a more integrated approach. The 2006 Vision for Change Report recognized Dual
Diagnosis under the term comorbidity. It recommended for the establishment of specialist

Dual Diagnosis community mental health teams.*”® Likewise, the publication of the 2009

472 | jam MacGabhann, Angela Moore and Carol Moore, ‘Dual diagnosis: evolving policy and practice
within the Irish healthcare system’ 2010 3(3) Advances in Dual Diagnosis 17,18.

473 |jam MacGabhann, Alexandra Scheele , Triona Dunne, Pamela Gallagher, Padraig MacNeela,
Gerry Moore & Mark Philbin, ‘Mental Health and Addiction Services and the Management of Dual
Diagnosis’ (2004, National Advisory Committee on Drugs)
<https://www.nacda.ie/index.php/publications/110-mental-health-and-addiction-services-and-the-
management-of-dual-diagnosis-in-ireland.htm|> last accessed January 07 2019.

474 Liam MacGabhann, Angela Moore and Carol Moore, ‘Dual diagnosis: evolving policy and practice
within the Irish healthcare system’ 2010 3(3) Advances in Dual Diagnosis 17,19.

475 Government of Ireland, ‘A Vision for Change: Report of the Expert Group on Mental Health Policy’
(2006) <https://health.gov.ie/future-health/mental-health-a-vision-for-change/a-vision-for-change/>
accessed January 7 2019.
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Interim National Drugs Policy called for addicts to have clearer links to mental health
services once they went through a detox period.*’® Unfortunately, while these reports raised

awareness around Dual Diagnosis, they were never implemented as policy.

More calls for reform came in 2009, when a report on addiction services was published by
the office of the Comptroller and Auditor General (CAG). The Report found that poor data
collection meant that all clients had received insufficient outcomes, not just clients with Dual
Diagnosis. It recommended that the accuracy of information be improved, and that a national
care planning framework be developed.*’” Most recently, a proposal for a facility for co-
occurring conditions in North Tipperary was brought before the Oireachtas, and while it was

favourably received, “it has been effectively ignored ever since.”*’

Dual Diagnosis in the United Kingdom

Unlike Irish treatment services chastised in the 2009 CAG Report for inaccurate information,
reliable statistics regarding Dual Diagnosis are readily available from the UK. These serve as
an important indicator of how many people suffer from co-occurring conditions. For
example, up to 70% of people in drug services and 86% of alcohol services users experienced
mental health problems.*”® Similarly among offenders in the UK, coexisting substance misuse
and mental health issues are the norm rather than the exception.*®° Parliament has also been
more active in furthering Dual Diagnosis in Britain. Since 2007, the All Parliamentary Group
on Complex Needs and Dual Diagnosis has “sought to ensure the issue is kept on the political

agenda”.*8! Unlike in Ireland, the UK government adopted some of the more radical

476 Department of Community, Rural and Gaeltacht Affairs, ‘National Drugs Strategy (Interim) 2009—
2016’ (Dublin, 2006) <www.pobail.ie/en/OfficeoftheMinisterforDrugs/ file,10108,en.pdf> accessed
October 29 2018.

477 Comptroller and Auditor General, ‘Special Report: Drug addiction treatment and rehabilitation’
(Dublin, 2009) <http://audgen.gov.ie/viewdoc.asp?DoclD=1142&CatID=5&StartDate=
1+January+2009> accessed October 29 2018.

478 Chris O’Donnell, ‘Plight of those with ‘dual diagnosis’ most evident in the homeless” The lIrish
Times (Dublin, 27 July 2018).

479 Turning Point, ‘Dual Dilemma: The impact of living with mental health issues combined with
substance and alcohol misuse’ (2016) 3, <https://www.turning-point.co.uk/_cache.../dual_dilemma-
5090910000020596.pdf> last accessed 07 January 2019.

480 See Keith Bradley, ‘The Bradley report: Lord Bradley’s review of people with mental health
problems or learning disabilities in the criminal justice system’ (2009)
<https://Ix.iriss.org.uk/sites/default/files/resources/The%20Bradley%20report.pdf accessed> 07
January 2019.

481 Turning Point, ‘Dual Dilemma: The impact of living with mental health issues combined with
substance and alcohol misuse’ (2016) 3, <https://www.turning-point.co.uk/_cache.../dual_dilemma-
5090910000020596.pdf> last accessed 07 January 2019.
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strategies put forward to tackle this issue, which emphasised the importance of mental health
and allowed for the creation of more integrated approaches to care by local authorities. This
implementation of proposals into policy has led to legislation furthering these objectives,
with the 2012 Health and Social Care Act that integrated local authorities and the NHS even
further. While “joint commissioning across addiction support and adult psychiatry, remains
rare with many service users continuing to fall through the gaps in service provision* the
approach in the UK towards prioritizing Dual Diagnosis seems to be advancing at a much
quicker pace than in Ireland. One can only hope that the Oireachtas begins to implement
more strategy into policy, as failing to do so means the majority of people with co-occurring

conditions will go without the integrated care they need.

Conclusion

Evidence of a desire for reform is clear within the various areas of focus discussed above.
However, it is submitted that the movement to reform will be a movement without
momentum unless concrete policy changes are enacted that reflect this public desire, and
examples of procrastination to take this step are equally evident from the discussion above.
Thus, the 2017 Bill has stagnated on its journey through the lengthy legislative process, and
we can only hope that some of the ambitious proposals within it will be reflected in the
forthcoming working group report. While successive governments have failed to act on this
issue for fear of public opprobrium, it has been discussed how alternatives to punishment for
drug use are being called for by international bodies worldwide. With that in mind, it is
contended that the current government is more likely to gain public as well as international
support from adopting a more holistic, progressive approach to drug use, rather than adhering
to the jaded punitive orthodoxy that is increasingly challenging to defend. A good first step
for this movement to reform would be for Irish mental health and addiction support services
to coordinate their efforts by giving the concept of dual diagnosis the importance it deserves.
As drug users make up the majority of people requiring assistance from both forms of
support, failure to adopt dual diagnosis is failure to provide the most effective care to the
majority of those seeking it. It is hoped that in this process of treating drug users with the

dignity and support they deserve, the movement for harm reduction and an alternative

482 Russell Webster, ‘Mental Health and Substance Misuse: A Dual Dilemma’ (11 April 2016)
<http://lwww.russellwebster.com/mental-health-substance-misuse-a-dual-dilemma> accessed 07
January 2019.
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approaches to punishment will gain increasing momentum, leaving a lasting impact on

domestic policy going forward.
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Conclusion and Recommendations

Trinity FLAC Legal Research Officer: Celia
As a result of the research conducted in this project the following recommendations can be

made:

General Reformation in Irish Drug Policy

The Irish strategy should be refocused towards demand-centric policies and away
from efforts that only look at controlling supply. Supply-centric law enforcement
activity has done little to measurably increase the price of drugs on the Irish market or
make the provision of drugs less available. Rather, it has encouraged organised crime
to become more creative in methods for supply and inadvertently been a contributor
to gang violence in Ireland. A reorientation towards demand measures would involve
reallocating resources towards drug rehabilitation, providing infrastructure in poverty-
stricken areas and reinforcing educational projects to teach about the dangers of drug
abuse.

Any new lIrish policy must address the rise of newly produced drugs (NPDs). Ireland
should look at developing more responsive legislation and closing the loopholes
contained in the Criminal Justice (Psychoactive Substances) Act 2010. The Act
should be modified to enforce the original blanket ban on NPDs as originally
intended, with exceptions given to prescription drugs and NPDs that are shown to be
non-harmful to the public. Ireland should consider legalising drugs that offer safe
alternatives to mainstream dangerous drugs, such as benzylpiperazine (BZP) and
Mephedrone (4-methylmethcathinone), both of which act as safe substitutes to
MDMA.

Ireland should cooperate with other nations to create an international piece of
legislation that would address the rise of crypto markets and the internationalisation of
the illegal drug trade. Ireland should address head on the multi-jurisdictional issues
that arise through the use of the Internet.

Reformation of Leqislation

This paper also recommends that the criminal offence of possession be removed from
the Misuse of Drugs Act 1977. In a manner similar to the Czech Republic and

Portugal, possession under a certain quantity should be decriminalised as being
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merely possession for personal use. As in current Irish legislation, the line between
possession and intention to distribute should be drawn by the amount of a controlled
substance possessed. This should be characterised by the weight of the drug and an
estimate of what a day’s supply would be, rather than the street value of a drug which
can be difficult to ascertain with a degree of certainty.

e Possession of a controlled substance should be restructured to require administrative
penalties, in a matter similar to Portugal. The use of administrative punishments could
provide an adequate deterrent effect without punishing an offender for their addiction.
In particular, the use of a mandatory addiction programme could be particularly
effective in Ireland.

e Legislators should also intervene to provide a satisfactory definition of possession
under Irish law. Measures led by the courts have led to conflicting case law,
particularly regarding the requisite knowledge required to prove possession.
Guidelines should given to the courts as to what level of knowledge is required, what
level of control necessary for constructive possession and how to determine
knowledge of controlled drugs in containers.

e Like the Irish Penal Reform Trust, this paper also recommends the removal of the
mandatory minimum under S27 of the Misuse of Drugs Act 1977. Through much
academic study, both in Ireland and abroad (mainly the U.S.), mandatory minimums
have been proven to be an ineffective deterrent. Rather, set guidelines for sentencing
should be given to judges, maintaining their ultimate discretion to decide on the
length of the sentence, while also helping to ensure some form of consistency between

Cases.

Legalisation of Low-Risk Drugs

This paper also tentatively suggests the legalisation of low-risk drugs, such as marijuana.
There are several reasons for this:

e The harm caused by these drugs may be confined only to their inadvertent
contribution to organised crime. As stated in the introduction to this paper, the
prohibition of drugs has led to the expansion of organised crime, providing cartels
with a key source of income. In particular, cannabis makes up the majority of criminal
revenues. By legalising cannabis, Ireland would remove one of the key sources of

income for organised crime at home and international cartels abroad.
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Ireland should look to regions such as Spain and The Netherlands who have legalised
cannabis in structuring their policy. The use of CSCs in Spain could be a meaningful
alternative, ensuring that marijuana use is contained within small networks of people.
Moreover criminalisation of low-risk drugs also acts as an ineffective deterrent for
use. Coupling this with the fact that these drugs are low-risk, criminalising them is a
waste of public expenditure and causes more harm by subjecting these individuals to
imprisonment or other sanctions than good. With controls as to when these drugs can
be used, in a manner similar to alcohol, low-risks drugs can be regulated in a safe

manner.

Reformations in the link between Mental Health, Poverty and Drugs

Considering the results of the Illicit Drug Markets in Ireland 2014 Report, focus
should be placed in providing facilities, investing in lower income areas and
providing a structure for support in areas most affected by drug abuse.

Efforts must also be made to assure that whatever resources are made available in
urban areas are also made available in rural areas; so as to close the urban-rural divide
in drug management. The Drug Treatment Court should be extended outside of
Dublin and made available to a greater rural region. Increased investment and
research into this Court would provide valuable knowledge as to whether this type of
response is effective in decreasing drug use.

The homeless must be recognised as an important target group for any new piece of
drug policy, particularly with regard to the fact that over half of the homeless
population reported having tried drugs, and the proportion addicted to more dangerous
drugs, such as heroin, is higher than the rest of the population. Greater provision
should be given for residential treatment services in order to make these facilities
more available to homeless individuals recovering from substance abuse.

For health and safety reasons, namely to decrease the prevalence of BBVs, there
should be continued and greater investment in supervised injection facilities.
Similarly opioid substitution and naloxone treatment should be made more available,
particularly outside of Dublin.

Drug policy should adopt a new health-oriented approach that emphasises the
importance of dual diagnosis. Mental illness and drug addiction must be dealt with in

conjunction and it should be recognised that one feeds off the other. Thus, in any
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harm reduction facility, such as the supervised injection centres, drug counselling

should be made available for those who seek help.

Prison Reformation

e Prisons are in desperate need of greater funding and investment. The research studies
quoted throughout this project demonstrate that prisoners will avail of the facilities if
made available to them, but most prisoners cannot access the rehabilitative help they
desire. Efforts should be made to make drug-free wings and detoxification
programmes more available in prisons. The close relation of substance abuse and
addiction to reoffending justifies drug treatment as being a top priority in prison
policy.

e Greater focus should be given to prisoners in need of aftercare following their release
from prison. The government should fund projects that provide prisoners with

temporary accommodation, employment or addiction services.

Final Conclusion

This project has discussed at length the current concerns that exist in drug policy both in
Ireland and abroad. At the centre of this issue is the social stigmatism that surrounds drug
addiction. For too long, drug addicts have been dismissed as being criminals, uneducated or
outside the realm of assistance. It is time for Ireland to finally establish a new paradigm that
treats drug abuse addicts, their families and their communities with the dignity and respect

they deserve.
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