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Eexecutive Summary

This investigation arises from complaints madeviy private entities (providing
guardian ad litem services for children at the ampjpaeent of the Courts) against the
Health Service Executive (HSE) concerning the failof the HSE to pay the service
providers' fees at the rates invoiced. In the ch$e&o former area health boards (the
Northern Area Health Board and the South WestesaAtealth Board), the HSE
imposed fee rates on these private service pravitem 2003, without their approval or
agreement. As a result of this action, accordinipégocomplainants, they have
encountered severe financial difficulties in comgrtheir service costs. The other HSE
areas around the country pay the service provaldise rates invoiced so the practice of
imposing HSE rates is confined to the two formeadroards which are the subject of
this complaint. This practice highlights inconsiste in the application of the relevant
provisions of the Child Care Act 1991 throughowt HSE nationally.

Prior to 2003, it was the practice for guardiaritsin service providers to negotiate
mutually acceptable fee rates with individual Hedlbards; these agreements meant that
rates were held at a certain level for an agreedgef time. However, in 2003 the two
area health boards concerned decided that anyaseia fee rates would have to be
linked to increases in general funding to the lneladtards. On this basis, the two area
boards introduced a formula for rate increases lwivias linked to the National Wage
Agreement and general inflation. They continuedgply this formula to the fees they
paid to the service providers despite the factttierte is no legislative basis which allows
the HSE to impose fee rates on private guardiditead service providers appointed by

the Courts.

A guardian ad litem (GAL) is an independent profasaigerson, usually a qualified
social worker, who is appointed (under the ChildeCact 1991) to represent the wishes
and interests of a child in specified court procegsl GALs are appointed by the Courts;
they are not employees of, nor are they contrattgrthe Health Service Executive.
There is no nationally agreed scale of fees for &Ahe services are provided on a

private market basis by a number of individual GAlmsl by a small number of agencies.



Although the GAL is independent of the partieshte tourt proceedings, the fees of the
GAL are paid by the HSE in accordance with the €@iare Act 1991.

Section 26(2) of the Child Care Act 1991 providest {IGAL costs "shall be paid by the
health board concerned" and it further provides tina HSE "may apply to the court to
have the amount of any such costs or expenses redasutaxed”. The key issue raised
by the complainants (the GALS concerned) was thatircumstances in which the fees
they sought were not being paid and where the HfeEtevely imposed its own fee
levels, the HSE declined to apply to the Courtisawee the fees issue settled. According
to the complainants, in cases involving disputesd f@nd where the GAL service had
concluded, the HSE simply closed these cases haaitghe GALs at HSE imposed
rates. The sole mechanism for settling these déspuais an application to the Courts but,
under the Child Care Act 1991, such an applicatmund be made only by the Health
Service Executive. Thus, where the HSE declineappy to the Courts in such cases, it

was not open to the GALs to do so themselves.

The complainants questioned the HSE's legal emiie to determine the rates at which
they received payment given that they were priaggncies, acting in an independent
capacity, following appointment by the Courts. Tiseyght to discuss the matter with
the HSE in an attempt to resolve the issue bupitekengthy correspondence, the HSE
rates continued to be imposed on the service peosidRequests were made by the
service providers to the HSE either to pay thethatates sought or to refer the rates
for taxation to the Courts; but the HSE did neithied the service providers said they

found it increasingly difficult to cover their cast

In an effort to resolve the difficulty, my staff in@ith the HSE Manager with
responsibility for child care issues nationally;dgreed to meet with GAL service
providers around the country with a view to reagran agreement on fee rates.
Unfortunately, no general agreement was reachddairof these meetings. The GALs
claimed that the HSE adopted a rigid approachatttitme. As | say in my investigation
report, with the benefit of hindsight, perhapsdkevices of a mediator might have been
beneficial in reaching a mutual agreement in théenan the meantime, from the GALSs'

perspective, they continued to be underpaid byH8E for their services.



The HSE has defended its actions in imposing fess @nd says that it was obliged to act
in a financially prudent manner and to use theusses available in the most beneficial
and cost effective way to improve, promote andegmthe health and welfare of the
public. It obtained legal advice which, it says, stated tha HSE was not alone entitled
but obliged to fix the fees of the GALs at a readnea level, taking into account the
qualifications of the particular GAL in questionhWé | agree that Section 7 of the
Health Act 2004 requires the HSE to act in a fimalhcprudent manner, the HSE does
not have the legal right to impose fee rates on &#ho, it must be remembered, are
Court appointees rather than HSE appointees. ihsé@ me that, in taking this line, the
HSE is acting to the detriment of the GAL servidaah is an essential service for the

protection and promotion of the welfare of vulndeathildren.

Arising from my investigation of these complaintbave made a number of

recommendations. These include:

that the HSE pay outstanding accounts in closeescatsthe rate invoiced by the
service provider and that interest be paid in Vi the Prompt Payment of
Accounts Act 1997,

that, in ongoing cases, fees be paid at the indaiates with respect to duly
authorised invoices, at agency rates, or refecéises, on completion, to the courts
for measurement/taxation, if the rate is disputed;

that a "Time and Trouble" payment of €10,000 be paieach of the two service

providers;

for the future, that the HSE engage more openlij thie GAL services with a view
to agreeing fee rates; that where there is disaggaethere should be reliance on
mediation and, where this is not successful, tekoeild be an expeditious
application by the HSE to the Courts to have thectmeasured or taxed".

The HSE has declined to accept these recommendatiahthe matter is now one for the
Houses of the Oireachtas.



Chapter 1
Background information:

Guardians Ad Litem:

A Guardian Ad Litem (GAL) (Guardian at Law) is ardependent professional person
(usually a social worker) who is appointed to repré the wishes and interests of a child
in specified court proceedings. In the contextefHealth Services Executive (HSE),
GAL appointments are normally made following anlagapion by the HSE to the Court,
when a child has been removed from the care @kitents into HSE care. GAL
appointments can also be made on foot of applieatimmm the parents or guardians of
the child in question, or at the behest of theigneg Judge. GALs are appointed by the
Courts and are not employees of the HSE.

Although the GAL is independent of the partieshte tourt proceedings, the fees of the
GAL are discharged by the HSE, in accordance vaghChild Care Act 1991. There is,
currently, no state organised GAL service in operain this country, and services are
provided on a private market basis by a numbendividual GALs, and a small number
of agencies. (The complainants are the pnincipal agencies in this country namely:- the
Irish Guardian Ad Litem and Social Work Services] 8eacon Guardian Ad Litem
Services (a non-profit making organisation)). Thereo nationally agreed scale of fees
chargeable by individuals and agencies, and theceeis not formally regulated. While
there are variations in respect of charges, feetires are broadly similar between these
two agencies.

The Complaint:

The two agencies mentioned contacted my Office amdid, 2005 to complain that two
former area Health Boards, the Northern Area Hdadtard (NAHB), and the South
Western Area Health Board (SWAHB), (now incorpodatéthin the HSE and known as
HSE - Dublin North, and HSE - Dublin Mid-Leinste&spectively) were acting outside
the provisions of the Child Care Act 1991, in sgftdown and imposing a health board
rate of fees in respect of services provided byntH@he former East Coast Area Health
Board (ECAHB) had also acted in a similar mannet,tb a much lesser extent, as the
volume of work in that particular area was reldgneght]. The service providers claimed
that the two area boards complained of, having ffech at reduced area board rates and
not at those invoiced, had repeatedly failed toeregiplication to Court to have the
disputed fees measured or taxed, as provided fibieifegislation. They pointed out that,
in contrast, all other area boards around the cpyatid the fees at the level of rates
invoiced.

As it is normal practice for my Office to advisengolainants to pursue matters through
the designated complaints process, in the firsant®, the complainants were advised to
contact the former Director of Complaints and Apggedthin the HSE. The Director
examined the complaint and responded to the sepvmeaders in March, 2006,

indicating that the HSE was a public body, and alagyed to operate within its budget.



The Director also indicated that there was notlpiregluding an area board/ HSE from
setting rates, and that the only legal remedydsolution of fee issues remained the
taxation/measurement provisions of Section 26(2hefChild Care Act 1991. The
complainants were advised that both area boardsihad agreed to refer disputed GAL
costs to the court for taxation/measurement attimelusion of a case. Neither agency
was satisfied with this response. They statedttteapractice of making payment at
reduced rates (i.e. area board rates) was seriatfelsting the running of both agencies.
Accordingly, they approached my Office again, rexjung that the matter be examined
further.

The provisions of the Child Care Act 1991 with nebto the appointment of a GAL
state:

Section 26(1): "If in any proceedings under Part IV or VI the chib whom the
proceedings relate is not a party, the court nfayid satisfied that it is necessary in
the interests of the child and in the interestgistice to do so, appoint a guardian ad
litem for the child".

Section 26(2) "Any costs incurred by a person in acting aslardian ad litem under
this section shall be paid by the health board eorexl. The health board may apply
to the court to have the amount of any such castxjpenses measured or taxed".

| considered that the actions of the area boardsfusing to pay the invoiced rate of fees,
and in unilaterally imposing its own level of ratesthout the agreement of either service
provider, constitutegrima facie evidence of maladministration. | decided to camuy @
formal investigation into the complaints made. Bibté Irish Guardian Ad Litem and
Social Work Services and Beacon indicated thatttens of the area boards had
brought about a situation whereby they were owéxdtsuntial arrears in respect of their
services, both with regard to closed cases whidrémained unpaid, and ongoing cases,
which are still being paid at HSE rates.
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Statement of Complaint

The following is the Statement of Complaint whichsMorwarded to the HSE for
comment:

Section 26 (1) of the Child Care Act 1991 providg®r the appointment of a
guardian ad litem by the courts. Section 26(2) stas

"that any costs incurred by a person in acting ggaadian ad litem under this
section shall be paid by the health board concérned

It also states that the health board may apply tolte court to have the amount of
any such costs or expenses measured or taxed. Batfencies state that, apart
from two areaswithin the Health Service Executive (HSE), they has not
experienced difficulties with any other health boad areas with regard to their
rates being paid in full for acting as guardians aditem or in having disputed
cases referred to the courts to be taxed or measuteThey contend, however,
that since 2002, they have experienced difficultiegith the former Northern

Area Health Board (NAHB) and the former South Westen Area Health Board
(SWAHB), both of which they claim have refused to @y their rates, as invoiced.
Instead, they say that both of these Area Boards ke imposed their own scale of
fees on them, which are lower than those invoicednd have delayed in referring
disputed cases to theourt for taxation.

The complainants say that they have sought informain with regard to the
statutory basis which allows the HSE impose its ras on them as private service
providers. The complainants contend that, not withe&anding the provisions of the
Health Act, 2004 which obliges the HSE to secure ¢hmost beneficial, effective
and efficient use of resources, there is no legahsis which allows the HSE to
impose rates on them. Recently, they say that theS{E wrote to them requesting
that all future invoices be submitted to them at HE& rates.
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Historical information as to how the complaints arse:

During the examination of these complaints, | labké how the practice of paying fees
had developed within the two Area Boards (NAHB &WAHB) complained of, and the
service providers, since 2000. The former Eastemidhal Health Authority (ERHA)
was comprised of the Northern Area Health Board KI®3, the South Western Area
Health Board (SWAHB), and the East Coast Area Hdattard ( ECAHB). As |
understand it, between 2000 to 2002 there werdgmabassociated with the payment of
invoiced fees from each of the three former ERH¥al8ls. However, the volume of
casework within the former ECAHB was rather lowd déhis Area Board is not the
subject of complaint as part of this investigation.

The fees charged by GALs are broken down betwegflegsional fees per hour, mileage
rates per mile incurred, and travel/waiting timgoPto 2002, it was the practice within
the area boards for GALs to submit their invoicethe Board's Law Agent. Their fees
were discharged by the Law Agent initially, andrtivathheld for clarification when
claims for travel/waiting time and mileage wereganmeted. Early in 2002, arrears which
had built up in respect of GAL claims were discleaigand interim payments were made
based on 70% of the invoiced amounts. These inteaiyments were subject to a
maximum limit of €63.49 per hour in respect of gsdional time worked, and €0.63 in
respect of mileage incurred, with no payment benagle for travel/waiting time. These
interim payment rates were not acceptable to tleecwmplainants. Beacon (the largest
service provider at that time), said that the ffered by the area Boards did not meet the
costs of providing the service.

In May 2002, Beacon proposed a higher scale of paymates which would apply until 1
January 2003, which actually represented subsideted (rates which did not fully cover
the cost of the service provided by Beacon, buttvimcluded a payment for
travel/waiting time). The Law Agent recommendedegtance of Beacon's proposal to
the area boards in June 2002. Beacon also agrébd;omsiderable reluctance, that
interim payments would be subject to a retentio@5%0 by the HSE, pending the
conclusion of individual cases. These new paymeahgements were subsequently
imposed generally on all service providers. It wgseed in June 2002 that these rates
would be applicable until January 2003, in antitgrathat new rates would be
forthcoming which would more accurately reflect Baal's ongoing costs.

In November 2002, a review of GAL services was caneced by the National Children's
Office. The terms of reference of this review img#d an examination of the funding
arrangements and costs associated with the semheeNAHB decided to suspend the
local review process pending the outcome of theonak review. However, although the
review recommended that a scale of charges bea@aeby an independent regulatory
authority, as the primary payment model for GALsdzhon a nationally agreed standard
with service providers, no actual payment ratesevget by the Review Group which
issued its report in March 2004. In December 2002 three area boards met with the
service providers, and the consensus approach éetthie area boards ended with the



SWAHB entering into a one year agreement with thsf IGuardian Ad Litem and Social
Work Services. The NAHB refused to negotiate oeeahy such agreement, according
to the service providers, and decided that anyeas®s in GAL fees in that area would be
made in line with general wage increases.

The NAHB applied a 6 % increase to the subsidiagekrpreviously agreed with Beacon.
Both sets of complainants wrote to the NAHB, retjugclarification with regard to the
statutory basis which allowed the Board to setiammbse GAL rates. They requested the
NAHB to either discharge their invoices at currates, or to make application to the
Court to have their fees measured or taxed, asgedvor under Section 26 of the Child
Care Act 1991. The Board advised the service passithat it had adopted this policy
following a recommendation from its Law Agent. divégsed that, as health boards did not
receive specific funding for the discharge of GAsle$, any increases would have to be
linked to increases in general funding levels. Qut bf this development, the Service
Co-ordinator of the Beacon Service drew up a statenm December, 2002, which was
served in all cases before the courts in the ERéfflon in which Beacon was involved.
The purpose of the statement was to apprise the: icorespect of payment issues which
might have an impact on further provision of seggicThe statement drew attention to
the history of difficulties with payments for GAMEthin the ERHA region. It also stated
that, ultimately, the service would have to be didtwn from cases within the ERHA
region unless agreement could be reached on tb® issue.

Despite repeated requests to the NAHB to meetthém, the complainants stated that
the Board refused to negotiate with them. The camphts wrote again to the NAHB in
April 2003 enclosing outstanding invoices for paytand requesting that contact be
made if there was any difficulty with them. The re®pondence from the complainants
was ignored. The complainants indicated that theseweluctantly forced to accept the
rates set down by the NAHB, such was their contarthe survival of their service.
They advised the NAHB that they were reservingritlet to seek full payment of their
rates at a later time.

[Deleted]

In January 2004, the NAHB notified service provilthat fees would be increased that
year on the same basis as in 2003, that is, thrtheghpplication of the relevant National
Wage Agreement increases, and a 2% general inflat@yease. The policy of non-
payment in respect of travel/waiting time continwathin the NAHB area. Beacon
advised the NAHB that it proposed to increasedaesfwith effect from 1 January 2004.
These increases were not accepted by the NAHBs@&hace providers wrote to the
NAHB objecting to Board rates being imposed on thetrich they felt was unfair. The
payments which they were receiving did not coverdbst of providing the service. Their
objections were not entertained.

In February 2004, the complainants were formallyiset! that all future invoices should
be sent directly to a named official within the NBkvho would deal with them, and not
to individual local area offices, as had been tfaefice. The complainants wrote to this



named official in February and twice in April 20@drmally seeking payment in full of
outstanding invoices, but received neither ackndgdenents nor replies to any of these
letters, until May 2004.

At that stage, the official responded indicatingtthayments would continue to be made
at NAHB's rates, with incremental increases madecoordance with the Sustaining
Progress National Partnership Agreement. The cangits responded once again
outlining the provisions of Section 26 (2) of thkild Care Act 1991, which provides for
the discharge of Guardian fees.

[Deleted]

In September 2004, the Irish Guardian Ad Litem 8odial Work Services notified the
area boards that it proposed to increase its f@@seffect from the start of that month.
The NAHB responded in November 2004 refusing teptthis rate increase, indicating
that fees had been increased at the beginningofear through the application of the
National Wage Agreement increases, and an incfeageneral inflation. The SWAHB
also responded in November 2004 advising the sepviovider of the rates which it was
prepared to pay. The service provider wrote badlcating that the imposition of rates
by the area boards was not acceptable, and adviaed was always open to discussion
with each area board, as it had done in the past.

The complainants requested the area boards tollgayaices in full, at agency rates, or
to make an application to the courts under Se@tof the Child Care Act 1991 to have
the fees measured or taxed. However, the SWAHBtdion imposing its own set of
rates on the service providers, and requestednaites be sent to the local area health
offices for processing. The NAHB also advised sar\providers that, on foot of advice
from its Law Agent, it was discontinuing the praetiof withholding 25% of each invoice
until the conclusion of each case, and that fupayments would be made in full at the
Board's approved rates.

The NAHB also advised that it was reverting to evgrus arrangement whereby invoices
would be submitted to local offices, rather thamht® named official centrally. The
complainants held the view that this redirectiomebices to local offices was most
unsatisfactory, given that the issues of disputeaired unresolved. These issues would
now be required to be discussed separately andtexgtig with at least four other health
board managers in different locations around theweho had no background knowledge
of their dealings with senior management over tle®ipus two year period. The
complainants continued to express their dissatisfaevith the situation, and called
again upon the NAHB and the SWAHB to either disgkahe invoices, as submitted, or
to make application to the Courts under Sectio(22®f the legislation if the Board
disputed the rates being sought.

In March 2005, the NAHB wrote to the complainamdicating that it was committed to
referring all cases, where fees are disputed, Eagurement/taxation at the conclusion of
each case. Yet, despite this assurance, my undénsgefrom the complainants is that the



NAHB and the SWAHB have failed to refer a numbecloked cases where fees were
disputed, to the Courts for taxation.

In February 2007, for the first time, three closades (one relating to the NAHB, and
two relating to the SWAHB) involving the Irish Gulgain Ad Litem Service, which had
taken almost two years (from May 2005) to be ref@ffior taxation, were withdrawn by
the HSE on the day of the hearing before the Taklagter. The HSE decided to pay the
rates sought by that agency in full, along withragyecosts.

The current arrangement is that both service pesgithvoice the HSE at agency rates,
but they only receive payment at the level of ratetsby the area boards. Beacon advised
my Office that it had held discussions with the SMBAIn 2006, and understood that
agreement had been reached with that area bodrBehaon rates (i.e. €130 per hour
professional time and €60 per hour travel/waitinge) would be paid going forward.
Payments had commenced at these rates. Howeukiryi2007 the Local Health
Manager for the SWAHB with responsibility for chitdre issues, issued an e-mail to the
other four Local Health Managers within the SWAHB& advising them that revised
rates were to be paid. These revised rates wetleggitat the same level as those in
payment within the NAHB. The notification to thedad Health Managers stated that in
all instances where guardian services submittesd r@bove those revised rates, that the
revised rates were to be paid, and that on thédateon of the case, an application was
to be made to the court to have the additional ashmeasured or taxed in accordance
with Section 26(2) of the Child Care Act 1991.

When Beacon contacted the SWAHB in relation tocenges, it advised the agency
that Beacon rates had mistakenly been paid. Bea@®laimed that it has not received
any payments since July 2007 in respect of invoscdsnitted to the SWAHB. It did,
however, receive a payment in the region of €58f8@ the NAHB in respect of
undisputed invoices dating back to 2001. The agency hasdthed, while it welcomed
the payment, it was now faced with the onerous tdskecking the relevant records and
invoices going back to 2001. Beacon has indicdtatit has had to employ staff who are
trained in the area of credit control to deal with difficulties associated with the
payment of agency invoices. The agency has alsstaedshat the NAHB does not issue
payment to them until a number of invoices are stibd) and then payment is grouped
at HSE rates, without interest for late paymergravided for under The Prompt
Payment of Accounts Act 1997.

The Prompt Payment of Accounts Act 1997 requiresetbodies, which fall within its
remit, to pay for the supply of goods or serviceshHe "prescribed payment date". The
prescribed payment date is the date specifiedantéen contract, and if there is no
written contract, or if the payment date is notcsfoeed in the written contract, payment
must be made within 30 days of receipt of the iogar date of supply, whichever is the
later. If payment is not made

by the due date, the body must pay an interestifyesrathe amount outstanding. The
interest penalty cannot be waived by the supplier.



Beacon has stated that the average length of \gditite for payment varies from under
30 days to several months in some instances, adhéy do not receive interest on late
payments from either the NAHB or the SWAHB. Theeasthrea boards around the
country tend to pay within the 30 days, and inteiepaid in respect of any late
payments. Both set of service providers have statsd while they have always been
willing to negotiate with the

area boards over the years, and have managedstmwith some success with the
SWAHB (and the ECAHB), they have found it impossitd negotiate with the NAHB.
The Irish Guardian Ad Litem Service has decideditbdraw from the provision of

GAL services, and is not taking on new referrals.
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Analysis:

The main focus of my examination of these comptaisithe system governing the
payment of fees for GAL services. In examiningtbenplaints made by both service
providers, | must have regard to the legislatiomcligoverns the manner in which the
GAL service operates.

As outlined previously, the relevant legislatiorthe Child Care Act 1991, which
provides for the appointment of GALs by the Coartgd which also states that their costs
shall be paid by the health board concerned. The imterttontained in the legislation, in
my view, is relatively clear in that it is healtbdrds (currently the HSE) which must
finance the service. It further states that thdthdmard may apply to the Court to have
the amount of any such costs or expenses measutaxed. This allows the HSE scope
to challenge the rates being sought by GALs,abitsiders that it is being overcharged.
There is no provision in the Child Care Act 199lichhstates that the HSE may set and
impose its own scale of fees on GALs, who have lapgointed by the Courts to oversee
the interests of children. | have been unable twaany legislation which makes such a
provision. In the absence of such a provisiongitteons of the HSE, in setting and
imposing its own scale of fees is, in my opinioontary to fair and sound
administration.

When my Office originally queried the practice whiappears to have developed initially
within the NAHB, (and subsequently adopted by tii¢A$IB), | received a copy of the
Law Agent's advice. This advice, dated 7 June 28@6ed that

"the payment of the guardian ad litem's feesdatg imposed on the HSE". It
further stated that "the Health Act, 2004, whiclhlteith the establishment of the
HSE in the transfer of functions from the healtlatobsystem, provided that the
object of the Executive was to use the resourcasadle to it in the most
beneficial, effective and efficient manner, to iroype, promote and protect the
health and welfare of the public.”

The Law Agent went on to state that the HSE waslarte entitled, but was obliged to
fix the fees of the guardians at a reasonable |¢aihg into account the qualifications of
the guardian in question. While there is a genam@lision in the Health Act 2004
(Section 7) which requires the HSE to act in arfzially prudent manner, it appears that
the above advice from the Law Agent goes far beybadntention of the legislation.
Moreover, it is evident that the area boards, (Whvere replaced by the HSE in 2005),
are acting to the detriment of the GAL service jers in carrying out their court-
appointed functions. This to my mind is not congladio improving, promoting or
protecting the health and welfare of vulnerablddrbn.

In September 2007, the NAHB obtained a senior aalisapinion in the matter which
stated that it would be very difficult to form amgw as to what would be an appropriate
rate of payment to someone acting as a GAL. Ih&rrstated that, as many of the GALs



appointed by the courts are social workers, andak#he current rate of payment
exceeded the mid- point of the salary scale faca$ worker, then there was a rational
basis to conclude that the rate currently paidheyHSE was fair and reasonable. The
senior counsel acknowledged that he "could notlpitnatter any further as he did not
know enough about the services actually providethbyguardians ad litem, or the level
of commitment required by thentHowever, he stated that he believed that the curesti
of the costs to be allowed to a GAL would be destl by reference to the pre-existing
case law.

He further stated that the HSE has no control exet the GAL does, nor does it have
any control over the manner in which the GAL careeit his or her functions or how
long it takes to carry out any piece of work. Helghat it was, therefore, “logical that
the guardian ad litem should have the onus on pgothat the relevant costs were
reasonably incurred in the performance of the dudfea guardian ad litem.” He
concluded that it was his opinion that the apprda&ken by the HSE was correct.

As | understand it, the key issue which has beeafispute between the service providers
and the HSE since 2002 relates to the actual hoatdycharged for professional time.
The service providers state that there has newer be issue with regard to the volume
or standard of work done, and that time sheetsalarays submitted along with invoices,
which detail the number of professional hours spen¢ach case.

I can readily accept that in discharging its dytaexl in purchasing goods and services,
the HSE is obliged to use its resources in the teséficial, effective and efficient
manner consistent with its objective to improvemote and protect the health and
welfare of the public. But, | do not accept that thSE is entitled to unilaterally decide
what the rate of the payment should be for a pddraange of goods or services
including those provided by the GAL service. In coemnting on a draft of this report, the
Local Health Manager for North Dublin stated thétiadamental difference between the
complainants and the HSE related to the interpeoetatf Section 26(2) of the Child Care
Act 1991. He stated that the former area boardgeodrthat they have control over how
much they are prepared to pay in relation to arsyscimcurred by a person acting as a
guardian ad litem. He added that fees charged by guardians shounktaéy be standard
rates across the service and that there shouldbsigafor any rates charged, and that it
was not acceptable to pick a rate without being &bkexplain the composition of such
rate. He said that the area boards contend thathtinee an obligation under legislation in
relation to resource allocation, and that in nowinstances, unless obliged by legislation,
could a health board spend money in a manner stuygiie complainants. He also said
that the methodology in implementing fee rateeéases was logical, consistent,
reasonable, fair, equitable and transparent. Horyéve service providers indicated that
they had never been asked to provide a compostktown of the rates which they
were seeking, and would have been happy to prowvitel they been requested to do so.

(A copy of the Local Health Manager's written rasg®to a draft of this report is
attached afppendix A).



Speaking generally, clearly, a supplier of goodseawvices would refuse to trade with a
public body if that public body unilaterally fixete rate of payment at a level which was
unacceptable to the particular supplier. Of coutse public tendering process, among
other things, brings openness, transparency antefs to the business of purchasing
goods and services by a public body. It also hiépgpublic body to achieve cost
efficiency and effectiveness by assessing competitiarket rates for the particular
goods or service. But, at the end of the day, tleagreement between the supplier and
the public body in relation to the rate of paymand other conditions that should apply.
If either side defaults on the terms and condititims contract may be terminated or, in
extreme cases, litigation may ensue to enforaeiitss.

The relationship between the HSE and the GAL senganique in the following
respect. The GALs are appointed, not by the HSEb¥pthe courts, but yet it is the HSE
which has the statutory responsibility of meeting tosts incurred by the GALs, albeit
with the authority to apply to the courts to hawe amount of such costs measured or
taxed. The HSE has emphasised the need to enstiiesttesources are used in an
effective and efficient manner, and | accept thie, all public bodies, it has an
obligation in this regard. However, for their pahte GAL service providers are entitled
to fair and reasonable treatment in relation toréo®upment of their costs from the
Health Service Executive.

It seems to me that in the interests of fair anechdaadministration, the HSE needs to
engage more openly with the GAL service providareelation to its approach to the
recoupment of costs incurred. Specifically, anthminterests of good administration,
one possible approach would be for the HSE, ainb&t relevant senior level, to firstly
prepare and publish guidance notes, in conjunetitimthe service providers, setting out
its outline policy in relation to the recoupment@AL costs, for example, what type of
expenses are admissible, how claims should be neadehing arrangements etc.
Secondly, the HSE should agree with the serviceigeos a scale of agreed charges to
apply either nationally, regionally or locally, agpropriate. Thirdly, in the event of a
dispute about a particular invoice, the HSE sheaitlempt to resolve the matter by
consultation with the relevant GAL and in accordandth procedures provided for in
the Prompt Payment of Accounts Act 1997. Finalythe event of continued
disagreement, the HSE should refer the mattesafaation as expeditiously as possible.

Since 2002, the NAHB has assumed authority fomgp@AL rates within its area. The
SWAHB has followed suit, despite repeated oppasitiom both sets of complainants.
The correspondence which | have viewed betweerdahace providers and the area
boards shows that the service providers constantight clarification as to the legal
basis which allowed them to set down and imposesrahnd terms upon them. Even
though the complainants strongly objected to thégtice, the Area Boards failed to refer
closed cases, where the rate had been disputedxtdion. (Under the legislation, it is
the health board alone which may refer disputetsdosthe Court).

In commenting on a draft of this report, the Lodaklth Manager for North Dublin
stated that the former NAHB has never had a diftfiyc referring disputed cases for



measurement/taxation, but the evidence availahteetaloes not substantiate the Local
Health Manager's view. Indeed, | note that the Letsmlth Manager wrote to the Irish
Guardian Ad Litem & Social Work Service in June 2@@&eking to establish the up to
date position in respect of closed cases withirfadh@mer NAHB area, which he said was
to enable measurement proceedings to be institnt@te with a previous commitment
given.lI fully accept that the actual cost of referringase for taxation can be rather
substantial, and may far exceed the disputed GAttscd his may have been a deterring
factor for the area boards in the past, and frasalae for money viewpoint, but it was all
the more reason why meaningful and fair negotiatsimould have been undertaken with
the service providers with regard to the ratesassu

When the complainants initially approached my Gfficfelt, in fairness to both parties,
that the best approach going forward would beHerHSE and the service providers to
come together and to negotiate around the rates,iss had been done successfully with
the SWAHB in the past. | advised the former DirectbComplaints for the HSE that |
would not construe any efforts by it to agree rat¢h GALS as constituting
maladministration. However, | also made it abuniyaziear that | would consider any
unilateral decision to pay only a proportion of tiwsts sought as falling short of fair and
sound administration.

| considered that if agreement could be reacheddset the parties, in the absence of any
pre-existing nationally agreed scale of fees claitge then, in my view, this would have
represented progress for both sides. On foot ofuggestion, the Local Health Manager
with responsibility for child care issues natiogalhgreed to meet with service providers
around the country but, unfortunately, no genegaé@ment could be reached with regard
to the rates issue. The complainants felt thabatth the meeting was helpful, and while
they were amenable to negotiating the rates iskad;lSE had adopted a rigid approach.
In hindsight, it would appear that the servicea ofiediator may have been of some
assistance in reaching a mutual agreement in thisem However, the historical issue

still remained as to whether the area boards haduthority to set and impose GAL

fees, in the absence of consultation or agreemetit the service providers since 2002.

[Deleted]

It would appear that the majority of health boaadsund the country applied the correct
interpretation of the Child Care Act 1991 and phiel rates sought by the appointed
guardians without question. However, the area satdch are the subject of this
investigation, applied HSE rates and terms on pigarvice providers without prior
agreement with them which, in my view, was conttarfair and sound administration.
While it appears that the SWAHB did, from time itne and in respect of certain cases,
negotiate and agree rates with both sets of sepringders, it appears that the NAHB
refused to enter negotiations, and from 2003 refasealiscuss the issues with either
agency.

Chapter 5



Findings:

| find that the HSE (through the two former arealtieboards - the NAHB and the
SWAHB), in setting and imposing a fee structureGLs in the absence of their
agreement, has acted in a manner which is imprnpgéestriminatory and contrary to fair
or sound administration by virtue of the followiagtions/inaction:-

failing to engage with the complainants in a candive and proactive manner with a
view to reaching agreement with regard to the faecture;

failing to respond to GAL requests for clarificatias to the legal basis for imposing
fees, or to seriously consider the objections ef ®ALs in this regard;

failing to refer the costs in disputed cases tocthat for taxation/measurement as
provided for in the Child Care Act 1991,

allowing arrears of GAL fees to accumulate oveegtended period of time,
(including undisputed amounts), which has seriouslyacted on GAL services.

I also find that, in adopting the above approacthése issues, the HSE (through the two
former area health boards) has neglected to tdkieient account of the interests and
welfare of the children in question, and is aciim@ manner which, in the longer term, is
not conducive to improving, promoting or protectthg health and welfare of those
children who are most vulnerable in our society.

In commenting on a draft of this report, the Ladaklth Manager for North Dublin took
issue with the above finding, describing it asdaghing and without foundation
whatsoever". He added that

"in the event of such a charge being neither capabbeing fully substantiated in the
final report nor withdrawn, the HSE reserves tightrto exercise its rights in seeking
full redress for any reputational or other damaggoaiated with this unfair
allegation."”

[Deleted]

Also, in Chapter 5, | refer to a statement by thevise Co-ordinator of the Beacon
Service, drawn up in December 2002 which was servall cases before the courts in
the ERHA region in which Beacon was involved. Ttegesment drew attention to the
history of difficulties with payments for GALS withthe ERHA region. It stated that,
ultimately, the service would have to be withdrawam cases within the ERHA region
unless agreement could be reached on the rates issu

Chapter 6



Recommendations:

| wish to make the following recommendations to H&E which | consider to be fair and
reasonable, and which take account of the legaligioms in the Child Care Act 1991.:-

In relation to thdrish Guardian Ad Litem and Social Work Services(which is not
taking on any new referrals):

1(a)that the HSE pays, at agency rates, all duly aigbdoutstanding invoices, in
respect of cases which have been closed, withesttes provided under the Prompt
Payment of Accounts Act 1997;

(b) that payment be made with respect to duly authadiiseoices for ongoing cases
at agency rates (given that the HSE accepted tladse in February, 2007), and that
interest be paid in respect of any late paymen#aordance with the Prompt
Payment of Accounts Act 1997;

(c) that a "Time and Trouble" payment of €10,000 beéena the agency in
recognition of the effort expended by it in the uit of its complaint since 2002.

In relation to theBeacon Guardian Ad Litem Service

2(a)that the HSE pays, at agency rates, all duly aigbdroutstanding invoices, in
respect of cases which have been closed, withestterss provided under the Prompt
Payment of Accounts Act 1997;

(b) that payment be made with respect to duly autbdrisvoices for ongoing cases,
at agency rates, or refer the cases, on complétidhe courts for
measurement/taxation, if the rate is disputed,;

(c)that a "Time and Trouble" payment of €10,000 be ertacthe agency in
recognition of the effort expended by it in the gt of its complaint since 2002;

(d) for the future, | recommend that the HSE engagesropenly with the GAL
service providers in relation to its approach ® tidcoupment of costs incurred. In
that context, it should prepare and publish guidamates, in conjunction with the
service providers, setting out its outline polinyrélation to the recoupment of GAL
costs, for example, what type of expenses are atvtes how claims should be
made, vouching arrangements etc. The HSE shouéagth the service providers a
scale of agreed charges to apply either nationatypnally or locally, as
appropriate, and in the event of a dispute abgatracular invoice, the HSE should
attempt to resolve the matter by consultation whthrelevant GAL and in
accordance with procedures provided for in the PitdPayment of Accounts Act
1997. Finally, in the event of continued disagreetnthe HSE should refer the
matter for taxation as expeditiously as possible.



While I am mindful of past difficulties in agreeiggardian ad litem rates, | hope the
HSE will approach this matter proactively, withemewed sense of commitment, which
takes on board my findings and recommendationigréport. In order to assist it in
putting the above new policy arrangements in pland,should it see merit in so doing,
the HSE should explore the possibility of appoigtam independent mediator to liaise
between it and the service providers.

Emily O'Reilly
Ombudsman
July, 2008



