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Introduction and Summary

The Department of Health has, for the past twebary, been operating the Mobility
Allowance scheme on the basis of a condition wigdhegal and which the Department has
known to be illegal since at least 2008. The illegandition is the inclusion within the
scheme of an upper age limit of 66 years whiclorgrary to the Equal Status Act 2000.
Furthermore, despite having agreed to do so inl2pd 1, the Department of Health has
failed to implement a recommendation from the Onsiough to remove this illegal upper age
limit. As a consequence, the Department has kndwitpwed the scheme to continue in
operation on the basis of an illegality.

The Department of Health has now (October 2012cteg a further similar recommendation
from the Ombudsman. This recent Ombudsman recomatiendvas made following the
investigation of five new complaints from peopléused Mobility Allowance because of the
illegal upper age limit. These complaints were maitier the expiry of the period within
which the Department of Health had agreed to rentiowdllegal upper age limit. The
Ombudsman’s recommendation was that the uppelirageshould be removed from the
scheme generally and that the complainants’ agplita should be re-considered without
reference to the upper age limit.

The Mobility Allowance is a monthly payment madetbg Health Service Executive (HSE)
to people with a severe disability “who are unablevalk and who would benefit from
occasional trips away from home”. The Allowance basn in existence since 1979 and is
currently worth a maximum of €208.50 per monthe Pllowance is non-statutory and is
administered by the HSE on the basis of a ciragkared by the Department of Health.

Main Issue

In April 2011 the Ombudsman published an invesitgateport calledroo Old to be Equal?
which dealt specifically with the fact that the Midly Allowance excludes applicants over
the age of 66 years. The Ombudsman made a findatghe inclusion by the Department of
Health of this upper age limit was a breach offqeal Status Act 2000. The Ombudsman
found that the upper age limit was illegal and badn illegal since the enactment of the
Equal Status Act 2000. The Ombudsman recommendibe Department that it complete a
review of the Allowance, which was already underyand that it then revise the Mobility
Allowance so as to render its terms compliant whih Equal Status Act 2000. The
Ombudsman further recommended that the procesv@w and revision should be
completed within six months.

It is important to note that the Department of kealkccepted the Ombudsman’s finding
regarding the breach of the Equal Status Actslb alccepted the Ombudsman’s
recommendation. In accepting the recommendati@enD#partment committed itself (a) to
review the Mobility Allowance scheme; (b) to revibe scheme so as to make it compliant
with the Equal Status Act and (c) to have the me\a@d revision completed within six
months, that is, by end October 20Thus, the Ombudsman’s expectation was that,




whatever the terms of the revised Allowance, frard ©ctober 2011 it would not contain an
upper age limit contrary to the Equal Status AQ®0

The Department has not revised the scheme and indtaemoved the upper age limit. The
scheme continues to be administered by the HSBebadsis of an age limit which the
Department itself accepts is illegal.

Second Issue

In the period since late October 2011, by whictetiime Allowance should have been
rendered compliant with the Equal Status Act 2@06,0mbudsman has received a further
five complaints from, or on behalf of, people whagplications for the Allowance were
rejected because they were over 66 years of age.

The Ombudsman decided to investigate these fivgpanis. The actions being investigated
are,firstly , the failure of the Department of Health to remtwe upper age limit in the
scheme andsecondly the related fact that the Department has allatvedscheme to
continue in operation in the full knowledge thatey eligibility condition is illegal.

This Report

This report is by way of a special report to thel Bad Seanad under the provisions of
section 6(5) and (7) of the Ombudsman Act 1980sé&hmovisions enable the Ombudsman
to lay a “special report” before the Dail and Sehna

(5) Where it appears to the Ombudsman that the uneagaken or proposed to be taken
in response to a recommendation under subsectioof (Bis section are not
satisfactory, he may, if he so thinks fit, causpecial report on the case to be included
in a report under subsection (7) of this section
It appears to the Ombudsman that the measures lgkitre Department of Health, since
April 2011, in response to her recommendation @libo Old to be Equalfeport are not
satisfactory and that this should be brought tcatiention of the Dail and Seanad.

This report deals also with the Ombudsman’s ingastin of the five complaints from
people whose applications for the Allowance wejected because they were over 66 years
of age. This report should be read in conjunctidh whe April 2011 reporToo Old to be
Equal? which is available on the Ombudsman webstwever, for convenience, the key
issues of relevance from the earlier report ar@gebelow.

As the Department of Health has now rejected themenendations of the Ombudsman
following this investigation of five recent compt#s, the Ombudsman believes that this
failure also should be reported to the Dail andh@da

The Department’s position is that it cannot actteaOmbudsman’s recommendations
because to do so “would create liabilities theestaiuld not afford”. In other words, abiding
by the law of the land is not something we as &Stan afford. The Ombudsman’s position

! http://www.ombudsman.gov.ie/en/Publications/Inigetton-Reports/Too-Old-to-be-Equal-/



— set out in some detail at the conclusion of tbport — is that the continued disregard of the
law by a key State body is not something we caordffThe Ombudsman rejects absolutely
the attempt of the Department to represent itstiposas a commonsense response to an
unfortunate situation in which, in order to tarlyetit resources effectively, it is necessary to
infringe on the law. There are options to be cogr@d on how best to use scarce resources.
Breaking the law is not one of those options.

*kk

In referring throughout this report to “the Depaetnti’ it is relevant to recall that, for the
purposes of the Ombudsman Act 19&9erences in this Act to any Department of State
include references to the Minister of the Governnhewing charge of that Department of
State .2. The Ombudsman understands that the position beinfppvard by the Department
is a position agreed with the Minister for Health.

2 Ombudsman Act 1980, section 1(2)



Key Issues fromToo Old to be Equal?

The overriding issue identified ihoo Old to be Equal?vas that the inclusion of an upper
age limit for applicants is illegal as it constésta breach of the Equal Status Act 2000. The
report documents that in the course of that ingatitn the Department was slow to accept
this fact. While the Ombudsman’s Office first putda the Department in February 2009,
before starting its investigation, that the agetleppeared to be “improperly

discriminatory® and contrary to the Equal Status Act 2000, theaBtepent in its various
replies avoided addressing the issue. Two yeass latFebruary 2011, the Department for
the first time addressed this issue of impropeerdignation and of non-compliance with the
Equal Status Act 2000.

In commenting on a draft of thieoo Old to be Equal?eport, the Department appeared to
accept that the upper age limit was illegal. Thed&tment said it accepted that it should
have “reviewed and updated the mobility allowand®esme following the enactment of the
Equal Status Act” in 2000. Further, it said thatllfdwing a more recent review of the terms
of the scheme, particularly the upper age limit treddefinition of disability, the Department
[had] concluded that it could not continue to opei@n the current basis”. At that point also,
the Department told the Ombudsman that the themskéinhad “agreed that the mobility
allowance should be paid, on an exceptional basigls. Browne [complainant]” from the
date of application in June 2008.

In herToo Old to be Equal?eport the Ombudsman commented that the faillitieeo
Department, over an eleven year period (up to A1), to comply with the Equal Status
Act 2000 reflected very poorly on the Departmethie oted that there is a particular onus on
the Department of Health in the area of disabditgl that one might reasonably expect that
Department, even more than public bodies genetallge cognisant of the legal rights of
people with disabilities. The Ombudsman referrethfact that the Department is the lead
Department in terms of promoting the welfare afeldhances of people with disabilities;

that it has a Minister of State with special respbitity for equality, disability issues and
mental health and that it has, within the overapBrtmental structure, a dedicated Office for
Disability and Mental Health with its own Director.

In her earlier report also the Ombudsman pointediai there were several reasons why,
prior to the point being made by her Office (in Retyy 2009), the Department should have
been aware that the upper age limit for Mobilityowance was illegal. In June 2008 the
Department was effectively forced to remove an upge limit from the Motorised

Transport Grant scheme. This decision came abdatwioag a process begun in May 2007

by the Equality Authority which was acting on fadta particular complaint. When the
Department failed to engage with the Equality Auitiyahe complaint was referred on to the
Equality Tribunal for adjudication. Only followiniis referral to the Equality Tribunal, and
in the light of an impending adjudication by theblnal, did the Department engage with the
age limit issue. At that point, June 2008, the Depeant accepted that the upper age limit

% This is one of the seven categories of maladmatisn identified at section 4 of the Ombudsman 2280



breached the Equal Status Act and removed thisittomdrom the terms of the Motorised
Transport Grant scheme.

In June 2008 therefore the Department should haea Bware that the continued imposition
of an upper age limit for the Mobility Allowance walso a breach of the Equal Status Act
2000. However, in its dealings with the Ombudsmaer dwo years (February 2009 —
February 2011) the Department failed to resporgpezific queries on the matter and in
effect evaded this issue. Eventually in Februard/12@nd very similar to how it had dealt
with the Equality Authority and the Equality Tribairin the case of the Motorised Transport
Grant, the Department acknowledged that the upgefiait for the Mobility Allowance was
not tenable.

In herToo Old to be Equal?eport the Ombudsman referred to a reluctanadd@part of the
Department to face up to the fact that its Mobijowance scheme has a significant legal
defect. It is evident from the report that the Dépa@nt faced up to this fact only when it was
clear that the Ombudsman would find against theategent on the matter of the upper age
limit. This was a repeat of its performance in ¢hse of the Motorised Transport Grant; only
when it was clear that the Equality Tribunal wofitdl against it, did the Department deal
with the fact that the upper age limit in that soleewas not tenable.

In the case of the Motorised Transport Grant, tepddtment removed the upper age limit for
all applicants. In the case of the Mobility Allonaa) while the Department agreed that the
particular complainant should be paid the Allowantdid not remove the age limit
generally. The Department said that it wished tal dath the age limit issue along with other
issues of concern. In particular, it said it wishedleal with an issue relating to the definition
of disability which was raised also in the Ombudsmaeport?

Reviews of Scheme

During the course of the Ombudsman’s investigatwich led to theloo Old to be Equal?
report, the Department sought to explain the deldyinging the Mobility Allowance into
line with the Equal Status Act on the basis thatas reviewing the operation of the
Allowance. In letters to the Ombudsman dated 3019, 2 November 2009, 29 January
2010 and 11 February 2011 the Department saidstumdertaking a review of the scheme.
In the case of the letter of 11 February 2011 Bpartment said that certain “options in
relation to the future of the mobility allowanceneme have been submitted to, and
considered by, the Minister and the Governmenfibat policy decisions in this regard have
yet to be taken”. The Department then commentet] éisea General Election was then
underway, the issue would “have to be dealt witlth®ynew Minister/Government”.

* The Ombudsman drew attention in her report todetisions of an Equality Officer who found that the
definition of mobility, as used for the Mobility Blwance scheme, is unduly restrictive. The Equa&itficer
commentedThe concept of mobility in the [Mobility Allowance}cular is construed in such a narrow manner
that it fails to recognise that in severe casegespn's intellectual and/or psychological healthymeastrict

their mobility as effectively as some physical biies do. | find that this is a clear omissiondhit is obvious
that the mobility allowance has not been updatecbroply with the requirements set out in the E@tatus

Acts (enacted in October 2000). ... (DEC-S2009-012)



The Too Old to be Equal#eport refers to the fact that in the period si@000 there had
been a number of previous references by the Depattta the fact that it was reviewing the
Mobility Allowance.® Nevertheless, in framing her recommendation inil/8@11, the
Ombudsman accepted in good faith that the Depattmeunld act quickly to correct the
defect in the Mobility Allowance scheme. On thisisathe Ombudsman recommended as
follows:

In order to deal with the underlying cause of tlizerse affect on Ms. Browne, the
Ombudsman recommends that the Department of HaattfChildren completes its
review of the Mobility Allowance scheme and, agdirom that review, revises the
scheme so as to render it compliant with the EQtatus Act 2000. The Ombudsman
further recommends that this process of reviewrantion should be completed
within six months of the date of this report

In the context of a scheme operating on the bdsigequirement known to be illegal,
seeking to have this defect remedied within six thermvas more than generous. For the
Department, knowing that any other complaint to@mebudsman based on the upper age
limit would necessarily have the same outcome disarcase of Ms. Browne, there should
have been an urgency to revise the scheme at tiesepossible moment.

On 21 April 2011 the Department accepted this renendation and its Secretary General
noted explicitly that the Department “intends to @g it within six months, as
recommended”.

® For example, in a PQ reply of 7 November 2007, istér of State, Jimmy Devins, said:[my] Department is
aware of the issue of age related criteria for hleallowances and grants. Having regard to equality
legislation, my Department is considering the gesdf removing the upper age limit for this scheme
(PQ27807/07)



Failure to Implement Ombudsman’s Recommendation

On 21 October 2011 by which time the Ombudsman’s recommendation lshioave been
implemented, the Ombudsman’s Office wrote to thpddment seeking details of the
outcome of the review and the “manner in whichNability Allowance scheme has been
revised.” In the event that the review had not theen completed, the Ombudsman asked for
a “detailed update and a date when the Ombudsmertsnmendation will be fully
implemented”.

The Department replied to this letter 28 November 2011 The reply was that the future of
the scheme had been “considered by Governmentathekito be considered again soon.
When the Government has made a decision in rel&agiomobility allowance, the Department
will be back in touch with the Ombudsman”. The D#ypeent made no mention of the six
month timescale for meeting the Ombudsman’s recamlai@n; nor did it contain any
apology for failing to implement the recommendation

In the absence of further communication, the Omimaatss Office wrote again to the
Department or29 December 2011This letter pointed out that the Department raleéd to
implement the Ombudsman’s recommendation andttkas continuing to stand over a
scheme with “an eligibility criterion which, on tii@epartment’s own admission, is in breach
of the law”. Because there was an inference irDbeartment’s letter of 28 November 2011
that the Department required a decision from Gawemt in order to comply with the
Ombudsman’s recommendation, the Ombudsman’s Qfbasted out that the Department
“should have anticipated this difficulty when itmmitted to meeting the Ombudsman’s
recommendation”.

On 20 January 2012the Ombudsman’s Office wrote to the Departmersiapthat it had
received two new complaints from people refused iMglAllowance because of the upper
age limit. The Ombudsman asked the Departmentttoue¢he then current position on the
matter. Following a number of reminders, the Omals received the Department’s reply
on7 March 2012 It said that the overall position was the samthasset out in its letter of
28 November 2011, that is, no decision yet taketherupper age limit. As regards the two
recent complaints received by the Ombudsman, tlmabment said that, because the
eligibility criteria had not been changed, the H8&s not “authorised to pay the allowance
outside of the eligibility criteria”.

The matter of making the Mobility Allowance compitavith the Equal Status Act was

raised in a Parliamentary Question3ihJanuary 2012. In her written reply, the Minister

for State (Ms. Kathleen Lynch) referred to the Ondiman’s recommendation and said: “The
Department has pointed out to the Ombudsman teet @re a range of policy options that
need to be considered. Final policy decisions ismgard have yet to be taken”. There was
no mention of the Department’s commitment to hanpléemented the Ombudsman
recommendation by 21 October 2011.

® The key items of correspondence to and from theaBienent are published as an Appendix to thisrtepo
" Question No. 573 http://debates.oireachtas.ié2ddi2/01/31/00390.asp



On 18 June 2012he Ombudsman’s Office wrote again to the Depantrt say that it had
received further complaints regarding the upperlagie for Mobility Allowance and to seek
an update on when a decision on the matter migbkpected. OAd3 July 2012the
Ombudsman received the Department’s reply whichthais‘the position, at present,
remains as in previous correspondence”.

In the meantime, the Ombudsman, laid her AnnuabRdpr 2011 before the Dail and
Seanad o026 June 2012 In her Report, the Ombudsman drew attentiohédact that the
Department had failed to comply with the recomméindamade in thd oo Old to be Equal?
report. She commented in her Annual Report:

In my original Investigation Report | observed thia apparent inability of the
department to deal with issues, such as the inmtusf an illegal condition in the
Mobility Allowance Scheme, leaves it open "to the@ption that it is unconcerned
with the fact that it is operating a scheme whelat odds both with the law of the land
and with human rights law more generally.” Moreriteyear later, the department
has not shown that this perception is unwarranted.

| also find it totally unsatisfactory that the depaent failed to contact me to say that it
had not complied, or was unable to comply, withre@mmendatiof.

On 20 July 2012the Ombudsman’s Office wrote to the Secretary Gerod the Department

to say, in view of the Department’s failure to implent the Ombudsman’s recommendation,
and in the absence of any definite date from wthehrecommendation would be
implemented, that the Ombudsman intended to makeeaial report to the Oireachtas on the
matter.

On 27 July 2012the Department replied. For the first time sirfee passing of the six month
deadline for the implementation of the Ombudsmagt®mmendation, the Department
apologised for “the delay in relation to this métt@he Department continued:

It is now our firm intention to have this mattesotved by the end of September.
Because of the nature and sensitivity of the daassihat have to be taken in relation to
this allowance, and other issues, the matter dee® Ihto go to Government and we are
preparing for this at the moment.

8 http://www.ombudsman.gov.ie/en/Publications/AnrRaborts/2011-Annual-
Report/AnnualReport2011/chapter4.html



Recent Complaints - Upper Age Limits for Mobility Allowance

Since completing th& oo Old to be Equal?eport, the Ombudsman has received five
complaints from or on behalf of people whose Mapifllowance applications have been
refused by the HSE because the applicant was @vgedrs at the point of application. For
the purposes of this present report, it is not s&amey to identify these complainants or to
assess the general merits of their applications.Qimbudsman has already been in contact
with the HSE regarding these complaints. Its posits that, in the absence of an instruction
from the Department allowing the upper age limib&set aside, it must deal with these
applications by reference to the current eligipitititeria® It may be helpful for present
purposes, however, to give a brief account of tfreumstances of these five cases.

Case 1l

This man was 67 years old when he first appliedVobility Allowance in April 2011. He
suffered a stroke in 1996 which, he says, left With severe mobility problems. The HSE
refused his application on age grounds. There wasedical assessment of his mobility
made by the HSE nor was there any financial asssgstone. The complaint was made to
the Ombudsman in April 2012. A further issue raisethis case is that the complainant and
his family say they heard of the Mobility Allowanoaly in 2011 and applied immediately;
they say that they should have been advised bi#te of the existence of the Allowance
when the man was first disabled. Had this man ladready receiving the Allowance before
66 years of age, he would have continued to beipaifter 66 years of age. The upper age
limit applies only to those firsipplying for the Allowance after 66 years of age.

Case 2

This woman was 81 years old when she first apgbethe Mobility Allowance in

September 2011. The application was refused biA8tE on the grounds that

“[u]nfortunately, under the criteria laid down kyet Department of Health & Children, you

are not eligible ... The criteria stat&pplicants must be 16 years or older and under 66
years'. The HSE did not undertake either a medical assest of the woman’s mobility or a
financial assessment. A medical report providetheywoman’s GP indicated that she has
serious mobility problems. Her appeal of the decigb refuse was unsuccessful on the same
grounds. The complaint was made to the OmbudsmBeaember 2011. Regrettably, this
complainant died in late March 2012.

® In fact the HSE has been seeking clarificationhenmatter from the Department for some time.
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Case 3

This man was 91 years old when he first appliedHerMobility Allowance in April 2012. In
fact, this man is the husband of the complainatteate 2 above and his application was
refused by the HSE in terms identical to those use¢le case of his late wife. The HSE did
not undertake either a medical assessment of thésmrebility or a financial assessment.
This man’s appeal was refused because of the @geslimit with the appeals officer
remarking that he was “governed by the legislafg) and current guidelines relative to the
scheme”. The complaint was made to the Ombudsmanly2012.

Case 4

This woman was 73 years old when she first apgbethe Mobility Allowance in August
2011. The application was refused by the HSE “adejfines state that you must be under 65
years”. [In fact, the upper age limit is 66 yeafihg HSE did not undertake either a medical
assessment of the woman’s mobility or a financsakeasment. The woman appealed the
refusal decision but the relevant HSE appealsefii@s not dealt with this appeal. This,
apparently, is because the appeals office undelstiwe HSE local office is reviewing the
original decision. However, there is no evidena the case is under active review. The
complaint was made to the Ombudsman in Decembet.201

Case 5

This man was 77 years old when he first appliedHerMobility Allowance in September
2011. The application was refused “as applicantstine 16 years or older and under 65
years” (sic). The man notified the HSE of a posslbfal claim under the Equal Status Acts
2000 — 2004 using a standard form (Form ES.1) gexvby the Equality Authority. The

HSE treated this as an appeal and in November 2@&llbcal HSE General Manager gave an
“appeal decision” to uphold the refusal. In Decenitfil1 the man complained to the
Ombudsman. At the same time, he wrote to the HSE aviurther appeal which was referred
to the HSE appeals office. That office requestetkdical assessment of the applicant — no
previous such assessment having been done. Thisahadsessment was carried out by a
HSE medical officer in April 2012. The outcome bat assessment was that the man was
regarded as not being medically eligible for thelility Allowance. In fact, the man

accepted this assessment and accepts that heotwgLalify for the Mobility Allowance.
However, he has told the Ombudsman’s Office thath®ains very aggrieved at having been
excluded from consideration solely on grounds &.ag

11



Ombudsman Analysis

The Ombudsman made it very clear in Tre® Old to be Equalfeport that she was
expressing no view as to what the outcome miglibb@wving the Department’s review of
the Mobility Allowance scheme. The Ombudsman hasot®in relation to whatever matters
might be put to Government regarding the futurthefscheme or of related schemes. The
sole concern of the Ombudsman is that a schemesetkon an administrative basis by the
Department, should not be operated on the basia efigibility criterion which is illegal.

It is very important to be absolutely clear thai@tto render the Mobility Allowance

scheme compliant with the Equal Status Act doegetmpiirea decision from Government. It

is perfectly understandable that proposals relabrigcome supports for people with
disabilities should be brought to Government arad Whatever decisions Government thinks
appropriate will be made by it. However, it woulel &bsurd to think that the Department
could not remove an illegal requirement from itsnxa@dministrative scheme and then discuss
at Government level whatever further changes nbghtecessary..

When a similar issue came to a head in 2008, timabment simply deleted the upper age
limit from the Motorised Transport Grant scheme &sdied a revised circular to the HSE to
this effect. It could have made the same changjegtdlobility Allowance scheme at any
stage since June 2008 when it changed the Motofisatsport Grant scheme.

Clearly, a decision to remove the upper age linntld have financial implications. The
Department made this point in the course offtbeOld to be Equal?nvestigation. In a

letter to the Ombudsman, dated 30 August 2009D#pmartment said:it'is not feasible to
amend the scheme to remove the upper age lintieicurrent economic circumstantes

The Ombudsman acknowledged then, and continuesktmwledge, that the financing of the
scheme is a problem. However, financial constraiatsot justify a scheme condition which
is illegal. The Ombudsman wrote in that report:

In the case of the Mobility Allowance, amendingdbleeme to remove the upper age
limit can be done on an administrative basis assitleeme is not a statutory scheme. If
the cost implications of extending the scheme tpleeover 66 years cannot be borne
in present financial circumstances then it may beessary to make other changes to
the scheme, consistent with the Equal Status Atwath other legal requirements,
which allow it to operate within the resources dabie. Postponing action, or taking
no action at all, is not acceptable behaviour oa gart of a public body in a society
which is ruled by law. This is particularly the easwhere those most affected by the
failure to act constitute a vulnerable group whishunlikely to be able to organise and
lobby with a view to vindicating its rights.

In its contact with the Ombudsman in the coursthefloo Old to be Equalihvestigation,

the Department sought to link the removal of thegel upper age limit to a wider review of
the Mobility Allowance scheme. While removing thlegal upper age limit did not require a
wider review, the Ombudsman nevertheless accepeeDepartment’s position in good faith.
In the light of subsequent events, it is clear thegt acceptance of the good faith of the
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Department may not have been justified. It mightehlaeen wiser had the Ombudsman
recommended the removal of the illegal upper agé With immediate effect. Agreeing to a
six month period in which to correct the problens,hawould appear, simply allowed the
Department to postpone further the action whichust take.

Whatever the financial pressures, whatever thetmints of getting Government attention
during the current economic crisis, it remainsdase that a Government Department simply
cannot allow one of its schemes to continue in aip@n where it is known — and long known
— that one of its key conditions is illegal.

13



Department’s Response

The Department was given an opportunity to comroard draft of this report. The Secretary
General of the Department responded in a letteddatOctober 2012 (the full text of his
letter is available in the Appendix to this report)

The main points made by the Secretary General were:

» The potential impact of a decision on the schemé&rims of increased exchequer
costs or loss of income to a vulnerable group ofpe indicates that this was an
appropriate matter to bring to the attention of @emvernment. The Minister reserves
the right and discretion to decide on what is appate to bring to Cabinet.

* The Motorised Transport Grant is not comparabliéaéoMobility Allowance in terms
of its purpose or the level of expenditure involvdtherefore the contention that the
age limit could be removed for the Mobility Allowasis not accepted.

* Options have been put to the Government which lyaxen rise to significant policy
and legal issues which the Department intendsstolve expeditiously.

* The Department has serious regard for the leghatsigf people with disabilities.

» The Department has to have regard to the bestfusaibable resources and ensure
that those resources are targeted at those mnsethof assistance.

Ombudsman’s Comments on Response

The Ombudsman has already clarified that she doeslaim any right to suggest what the
outcome might be following the Department’s revigiwhe Mobility Allowance scheme.
Clearly, it is also the case that the Ombudsmambasle in relation to whatever matters
might be put to Government regarding the futuréthefscheme or of related schemes. The
sole concern of the Ombudsman is that a schemesetkon an administrative basis by the
Department, should not be operated on the basia efigibility criterion which is illegal.

The Ombudsman welcomes the Department’s assuraonesrning the legal rights of
people with disabilities and also recognises thpabenent’s need to make the best use of
available resources.

Those rights and needs cannot, however, absolMedpartment from its overriding duty to
act lawfully. Regardless of the explanations offidog the Department it remains the case,
very simply, that the Department continues to ojgeaa administrative scheme on the basis
of an eligibility criterion which is illegal.
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Findings

Following her investigation under section 4 of @Gmbudsman Act 1980, the Ombudsman
made the following findings:

1. That her finding, first made in thieoo Old to be Equal@eport, continues to apply:
“that the Mobility Allowance scheme, as currentbnstituted, is in breach of the
Equal Status Act 2000 in as much as it includespgrer age limit which cannot be
justified on any basis which would render that g in compliance with the Equal
Status Act”. The Ombudsman finds that this breddh@Equal Status Act is
improperly discriminatory, based on an undesiraoleinistrative practice as well as
being contrary to fair or sound administration.

2. That the failure of the Department to honour itsxaatment to implement the
Ombudsman’s recommendation in theo Old to be Equalfeport is based on an
undesirable administrative practice as well asdpeontrary to fair or sound
administration.

3. That the five complainants in question have beeriaely affected by the refusal of
their applications for Mobility Allowance and thitiese refusals arose from reliance
by the HSE on a condition of the scheme (the upgerlimit) which is improperly
discriminatory, imposed without proper authoritydas otherwise contrary to fair or
sound administration.
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Recommendations

Following her investigation under section 4 of @budsman Act 1980, and arising from
the findings set out above, the Ombudsman madilbog/ing recommendations to the
Department of Health:

1. That the Department, without prejudice to whatelemisions may be made regarding
the future of the scheme more generally, removeigiper age limit as a condition of
the Mobility Allowance scheme with immediate effect

2. That the Department authorise the HSE to reconsieeMobility Allowance
applications of fouf of the complainants whose cases are describeidrearthis
report and that this reconsideration should nat &dcount of the upper age limit.

3. That the Department require the HSE (i) to idergifyapplications for Mobility
Allowance received since 1 April 2011 which havereefused solelgn the basis of
the upper age limit, or where a decision has bestppned pending clarification on
the upper age limit, and (ii) to reconsider thgggliaations without regard to the
upper age limit.

9 The Ombudsman accepts that the complainant in Edses not expect to have his application recensitl
by the Health Service Executive.
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Recommendations Rejected — Ombudsman Comment

The Department rejected the Ombudsman’s recommiendatn its responsé the
Department says that it is “not in a position tceawhthe circular relating to the Mobility
Allowance”. Furthermore, it says that the “recomufeions, if implemented would ignore
the very serious financial constraints on the Depant, the HSE and the State generally.” It
says: “Implementation of the recommendations waunégte liabilities that the State cannot
afford”. Finally, the Department says that, neveldks, it “will be seeking to resolve the
outstanding issues as expeditiously as possible”.

The Department represents the present situatian asfortunate conflict between the
requirements of the law and the constraints onipgiplending. One might have some
sympathy with this view if the difficulty was oné @cent origin. One might accept that the
Department should be given some reasonable timiich to resolve this conflict. However,
the fact is that the Department has been given thaire adequate time in which to resolve
the conflict. The illegality has been occurringcar2000, for twelve years. The Department
has, or ought to have, known of this illegality abhfrom the outset. The Department has
been on specific notice of the need to resolveptbblem since April 2011. It agreed to
resolve the problem in April 2011.

In any event the Ombudsman rejects the propoditiaty in the light of the present crisis in
State finances, it is not possible to implementreeommendations. This is not a case in
which abiding by the law necessarily involves assabtial increase in public spending. The
Ombudsman made this clear in her original repoAmil 2011 when she referred
specifically to the need to match the terms ofikiligy under the scheme with the level of
resources available. While it was not, and is aotarea in which the Ombudsman should
express a preference, it is clear that the optmadable to the Department range from
abolition of the scheme in its entirety, to a rdducin the monetary value of the scheme, to
the introduction of some other limiting (but legaligibility condition.

There is a significant issue of trust raised inrésponse of the Department to the
Ombudsman. At present, in a time of very seriod®nal crisis, the provision of health and
welfare services is of critical importance to peogénerally. People need to have confidence
that they can trust the Department of Health, adl@ed all organs of the State, to act
responsibly, fairly and legally. In the very compkrrea of health and welfare services, it is
often very difficult to follow the twists and turmgcessary to ensure services are provided to
the fullest extent possible within the availableoerces. While these developments are the
subject of debate within the Oireachtas and imtledia, people to a large extent must take it
on trust that the State, through its agenciesstia@with integrity.

Furthermore, there is a need for openness on thef8tate agencies and people need to
feel that all of the issues of relevance are bpingoefore them. People need to be clear that
whatever difficult decisions must be made will bada following an open and honest
assessment of all relevant considerations. Thalpligsof abolishing the Mobility

| etter from Secretary General dated 22 October 2012 — published in the Appendix to this report.
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Allowance scheme, or otherwise curtailing its sgapsomething about which people should
be informed. Inevitably, any decision to aboliskcortail a service or payment will have
political implications; but this is not a reasorréduse or defer action necessitated by the law.

Finally, the Department’s rejection of the Ombudema@aecommendations raises a
fundamental question about the strength of our chmemt nationally to international human
rights norms. The Equal Status Act 2000 has taeke as a recognition in our law of the
international human rights principle of equalityheTfailure over the last twelve years to
remove the upper age limit from the Mobility Allom@e scheme is a direct rejection of the
human rights principle enshrined in the Equal St#&at 2000. The continued failure of the
Department to tackle this issue suggests thasiaheery weak sense of the importance of
supporting human rights principles and, indeedgrg weak sense of the rule of law and of
its obligation to act in accordance with the law.

The Ombudsman takes the view that it is now a maiteghe Dail and Seanad to consider
this report. She will be very happy to accept asitation, if made, to discuss this report with
the Joint Oireachtas Committee on Public Servicer€ght and Petitions.

Emily O'Reilly

Ombudsman

October 2012
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Too Old to be Equal? — A Follow-up

ltems of key correspondence
Between Department of Health and the Office of the
Ombudsman

April 2011-October 2012



g Department of Office of the
Health & Children Secretary General

) ' Oifig an Ard Runai
AN ROINN SLAINTE AGUS LEANAI

2/ April 2011

Ms. Emily O’Reilly
Ombudsman

Office of the Ombudsman
18 Lower Leeson St.
Dublin 2

Dear Ms. O’Reilly

Ombudsman Investigation — Mobility Allowance — Final Report

I refer to your letter of 15™ April enclosing the above Report, the contents of which
have been noted.

I have noted your recommendation at paragraph 7.2 of the Report and I have
discussed it with the Minister. I can confirm that this Department accepts your
recommendation and intends to act on it within six months, as recommended.

I trust this resolves the matter to your satisfaction.

Yours sincerely

<Dear—

Michael Scanlan
Secretary General

unfear falre roambs chombin

Department of Health & Children
Hawkins House Dublin 2 Tel (01) 6354154  Email info@health.gov.ie
Teach Haicin Baile Atha Cliath 2 Fax(01) 6719884 Web www.dohc.ie



From: Office of the Ombudsman

Our Reference : HC8/08/2204
21 October 2011

Ms Bairbre Nic Aonghusa

Office for Disability and Mental Health
Department of Health and Children
Hawkins House

Dublin 2

Dear Ms Nic Aonghusa

| refer to the Ombudsman's investigation into tlegal refusal oMobility Allowance to
people over 66 years of age, and her subsequehsipedbreport, 'Too Old to be Equal ?'.

Following her investigation the Ombudsman recomredrttiat :

" the Department of Health and Children completesaview of the Mobility Allowance
scheme and, arising from that review, revises themme so as to render it compliant with the
Equal Status Act 2000. The Ombudsman further recenas that this process of review and
revision should be completed within six monthshaf tate of this report.”

On 21 April 2011 Mr Michael Scanlan, on behalfloé tDepartment of Health and Children,
accepted the recommendation and agreed to acwothibh six months.

As six months have now passed | would be gratéftdu would let me know the outcome of
the review and the manner in which the MobilitycMiance scheme has been revised. If the
review has not been completed or the scheme nistetM would be grateful if you would
provide me with a detailed update and a date whe®imbudsman's recommendation will

be fully implemented.

Yours sincerely

David Nutley
Investigator



From Office of the Ombudsman

Our Reference : HC8/08/2204

29 December 2011

Ms Bairbre Nic Aongusa

Director

Office for Disability and Mental Health
Department of Health

Hawkins House

Dublin 2

Dear Ms Nic Aongusa,
Ombudsman Investigation - Mobility Allowance

| refer again to the matter of your Departmentteepatance of the Ombudsman's
recommendation following her investigation of a gdamt regarding mobility allowance.

The Ombudsman's recommendation was that the Degatrtticompletes its review of the
Mobility Allowance scheme and, arising from thatiesv, revises the scheme so as to render
it compliant with the Equal Status Act 2000. Theb@dsman further recommends that this
process of review and revision should be compleidun six months of the date of this
report." In accepting the recommendation, the Departmemtrgitted itself (a) to review the
mobility allowance scheme; (b) to revise the schemas to make it compliant with the
Equal Status Act and (c) to have the review angsi@v completed within six months, that is,
by end October 2011.

It is clear that the Department has not, in fanplemented the Ombudsman's
recommendation and we have had an exchange ospomndence since early November
2011 arising from this situation. The Departmept&sent position, as set out in your letter of
28 November 2011, is that the future of the mopaditowance scheméhas already been
considered by Government and is due to be considegain soon. When the Government
has made a decision in relation to the mobilitypathnce, the Department will be back in
touch with the OmbudsmarThe inference here is that the Department reguardecision

from Government in order to comply with the Ombudsia recommendation. If this is in

fact the case, it seems reasonable to expectb&epartment would have anticipated this
difficulty when it committed to meeting the Ombudans recommendation.

It is clear from the Ombudsman's investigation regiat the future of the mobility

allowance scheme has been under review within g#EaBment for several years now. In the
absence of a decision on its future, the mobilitpweance continues to operate on the basis
of an eligibility criterion which, on the Departrmé&nown admission, is in breach of the law.
As the Ombudsman commented in her investigatioartep



"While the Department may well be acutely awardnefdifficulties facing people
with disabilities, its apparent inability to respwto specific situations (the Mobility
Allowance issue, for example) leaves it open talage that it lacks a sense of
urgency in tackling such issues. It leaves it oplen, in this particular case, to the
perception that it is unconcerned with the factt tihés operating a scheme which is
at odds both with the law of the land and with hamights law more generally. The
Ombudsman is not stating that this is her conclusim@vertheless, she recognises
that others may feel compelled to reach this caich’

As you are aware the Ombudsman reports to the €itas on matters relating to her Office.
You will appreciate that the Ombudsman is requicekleep the Oireachtas informed of
developments in relation to implementation of reomendations in her reports. While the
Ombudsman has noted the Department's commitméeeio her informed, she will be
obliged to notify the Oireachtas of developmentthia case when the opportunity arises.

Yours sincerely

Fintan Butler
Senior Investigator
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Your ref:- HAG 1/3608

a7 July 2012

Ms. Bernie McMally I Y

[ Mreetor General < 0 UL 202
Olfice of the Ombudsman
| 8 Lower Leeson Street - ;
Dublin 2

Ligar Ms. McNally

The Secretary General has asked me to respond to your letter of 20 July concerning
the implementation of the recommendations from your investigation into the refusal
of the Mobility Allowance on the grounds of age.

I can only apologise again for ﬂléwdﬂln}' in relation to this matter, As vou are aware
there are considerable pressures on the Department at the present time and we have
been endeavouring to make -progress on this issue since vour original
recommendations, T

It is now our firm intention to have this matter resolved by the end of September,
Because of the nature and sensitivity of the decisions that have to be taken in relation
tu this allowance, and other issues, the matter does have to go 1o Government and we
are preparing for this at the moment.

I appreciate that your Office is concerned at the delays so far, and should there be any
change in relation 1o the shove timescale [ will let you know,

Yours sincerely

//@’4 it

Geraltdirfe Fitzpatrick
AssislantSecretary
S'- H.:h'j] CE"H Cuirfear fiihe romh duemhihiraagran nizzzige
. &n Rainn Sléinte / Departmaent of Healih
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An Roinn Slainte

DEPARTMENT OF HEALTH

2® October 2012

Your ref: HC8/08/2204

Mr Fintan Butler

Senior Investigator

Office of the Ombudsman
18 Lower Leeson Street
Dublin 2

Dear Mr Butler

Re: Ombudsman’s Investigation Report of September 2012 into the Mobility
Allowance

I refer to your letter of 14™ September with enclosed draft investigation report “Too
Old to be Equal? — A Follow-up”, regarding a recommendation by the Ombudsman in
regard to the Mobility Allowance Scheme, along with five additional complaints in
regard to the scheme. I apologise for the delay in replying to you.

I would point out that one of the complainants covered in the report has been assessed
and does not qualify for the allowance on medical grounds, and that the complainant
has accepted this.

This Department originally signalled its intention to review the Mobility Allowance
Scheme in late-2009. In February 2011, my predecessor wrote to your office and
explained the potential policy options available. In April 2011, this Department
accepted the Ombudsman'’s findings, and recommendation to review and revise the
Mobility Allowance Scheme so as to render it compliant with the Equal Status Acts.
The Department also noted that the Ombudsman, in a footnote to her
recommendation, expressed no view as to the terms of the revision of the scheme
other than that the revised scheme should be compliant with the Acts. I note that this
is restated in the draft investigation report.

The Department continues to accept that the Mobility Allowance Scheme cannot
continue to operate on its present basis. The Department commenced its examination
of the issues raised by the Ombudsman, as soon as it signalled its intention to review
the scheme in late-2009. At that stage, there were two Equality Tribunal decisions
under appeal by the HSE, whose outcome was not known at that time. A decision was
also taken to inform the Government that the scheme was under examination. Due to
the implications of the Ombudsman’s recommendation in her report “Too Old to be
Equal” (April 2011), it was felt necessary to obtain Government approval for changes
to the scheme. Subsequently, the Department notified the Ombudsman’s office that

Cuirfear fiilte roimh chemhfhreagras i nGaeilge

An Roinn Slainte / Department of Health
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!
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the future of the Mobility Allowance scheme had already been considered by
Government by November 2011, and was due for further early consideration.

In regard to the content of the draft report, I would refer the Ombudsman to previous
correspondence from this Department and add the following two additional
comments.

(i) In regard to your comment on page 11, (end of paragraph 2), on the need to go to
Government on this issue, I would point out that the potential impact of a decision on
a scheme such as this, taken at administrative level, in terms of potential increased
exchequer costs or loss of income to a vulnerable group of people, would indicate that
this was, in fact, an appropriate matter to bring to the attention of the Government.

(ii) In regard to the decision to remove the age limit on the Motorised Transport Grant
by an administrative decision, as a precedent upon which the same could be done with
the Mobility Allowance, I would point out that the Motorised Transport Grant is not
comparable to the Mobility Allowance in terms of its purpose or the level of
expenditure involved. Therefore, your contention that the age limit could be removed
for the allowance by administrative procedure is not accepted.

I must point out that the Minister reserves the right and discretion to decide on what is
appropriate to bring to Cabinet bearing many factors, including those already referred
to above, in mind.

Notwithstanding the commitment to meet the six month timescale, it has since proved
extremely difficult to resolve this matter. A number of policy options have been put to
Government in the intervening period. These have raised significant issues, including:

(i) the feasibility of extending eligibility under the scheme, due to the potentially
significant cost implications;

(ii) legislating for the scheme;

(iii) the inappropriateness of extending or formalising schemes which no longer
accord with the Government’s mainstreaming policy on disability, and where
alternative transport options are increasingly available for people with mobility
difficulties under the relevant State agencies.

Arising from recent approaches to Government in the matter, a number of legal issues
have been raised which require further consideration. The Department will be seeking
to resolve the outstanding issues as expeditiously as possible.

I wish to assure you that this Department has serious regard for the legal rights of
people with disabilities and, informed by the National Disability Strategy and the
Disability Act 2005, consistently seeks to put these rights at the forefront of its
policies and their implementation by the HSE. The recently published Value for
Money and Policy Review of Disability Services puts the implementation of new
person-centred approaches to service delivery at its centre. Unfortunately, the
evolution of specific aspects of policy and their implementation has not always been



consistent with wider legal developments and legacy issues can arise from time to
time. In that regard, the points made in the document, “Too Old to be Equal? — A
follow Up” as regards the addressing of the upper age limit for the Motorised
Transport Grant in 2008, and its implications for the age limit on the Mobility
Allowance Scheme, are also noted. However, in addressing these issues, this
Department has to have regard to the best use of available resources and ensure that
those resources are targeted at those most in need of assistance, including those
people with disabilities who have mobility and transport access issues.

Finally, I note that the draft report enclosed with your letter is also by way of a
“special report” to the Dail and Seanad under the provisions of sections 6(5) and (7)
of the Ombudsman Act 1980, and I will advise the Minister for Health and Minister of
State for Disability, Mental Health and Older Pcople, respectively of the
Ombudsman’s intentions in this regard.

Yours sincerely

U Al

Dr. Ambrose McLoughlin
Secretary General



72 October 2012

Your ref: HC8/08/2204

Bernie MecNally

Director General

Office of the Ombudsman
18 Lower Leeson Street
Dublin 2

Mobility Allowance - Ombudsman’s Investigation Report
Dear Director General

I refer to your letter of 12th October and enclosed investigation report “Too Old 1o be

Equal? — A Follow-up”.

You request that the Department informs you whether it accepts and intends to act on

the recommendations in the report.

The Ombudsman is asking the Department to
e remove the upper age limit as a condition of the Mobility Allowance scheme
with immediate effect
e authorise the HSE to reconsider the applications of the four complainants in
the report without taking account of the upper age limit
e instruct the HSE to reconsider applications received since 1 April 2011 which
were refused solely on the basis of the upper age limit without regard to the

upper age Hmit.

The Department is not in a position to amend the circular relating to the Mobility
Allowance as recommended in the report. The recommendations, if implemented
would ignore the very serious financial constraints on the Department, the HSE and
the State generally. Implementation of the recommendations would create liabilities

that the State could not afford.

An Rofne Sidginie £ Department of Meaith
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However, I would refer to my leiter of 3 October where the Department again
accepis that the Mobility Allowance scheme cannot continue to operate on its present
basis. As stated in my previous letter the Department is obliged to consider further a
rumber of issnes which have arisen from recent approaches ic Government in this

matter.

The Department will be seeking to resolve the outstanding issues as expeditiously as

possible.

Dr. Ambrose McLoughlin
Secretary General



Too Old to be Equal? Imscrudu Leantach

Imscridu Leantach de chuid an Ombudsman
ar Dhiultd Midhleathach na Roinne Slainte
Lilintas Soghluaisteachta a ioc
le Daoine os cionn 66 Bliain d’Aois

Tuarascdil don Dail agus don Seanad faoi ailt 6@&JYyus (7)
den Acht Ombudsman 1980

Imscradu faoi alt 4 den Acht Ombudsman 1980

Deireadh Foémhair 2012



Réamhra & Achoimriu

Le dha bhliain déag anuas ta an scéim Liuntais IBagiteachta i bhfeidhm ag an Roinn
Slainte agus an scéim i bhfeidhm ar bhonn coimtdllneamhdhleathach agus ar thuig an
Roinn é a bheith neamhdhleathach ar a laghad GiaimB008. An coinnioll
neamhdhleathach sin na go bhfuil uasteorainn ddiéié d’aois ag gabhail leis an scéim
agus ta sin ag sart an Achta um Stadas Comhiorddth Pe bhreis air sin, d’ainneoin gur
aontaigh an Roinn Slainte i mi Aibreain 2011 moladitOmbudsman a chur i bhfeidhm
maidir le baint na huasteorann aoise neamhdhlesitihaii dhearna an Roinn amhlaidh. D&
bharr sin, cheadaigh an Roinn don scéim leanudif¢idgmia ar an mbonn neamhdhleathach
sin cé go raibh a fhios ag an Roinn go raibh ambwamhdhleathach.

T4 an Roinn Slainte anois (Deireadh Fomhair 2042¢is diultd do mholadh comhchosuil
6n Ombudsman. Rinneadh an moladh is déanai seonrud@»man tar €is imscradu a
dhéanamh ar chuig cinn de ghearédin 6 dhaoine Haididh an Liintas Soghluaisteachta
doibh bunaithe ar an uasteorainn aocise neamhdhlgatRinneadh na geardin tar éis dhul in
€ag na treimhse inar aontaigh an Roinn Slainte lgmimfi an uasteorainn neamhdhleathach.
An moladh a rinne an tOmbudsman na go mbainfi ateneainn aoise 6n scéim i gcoitinne
agus gur chair iarratais na ngearanach a mheagaarigon tagairt don uasteorainn aoise.

Is iocaiocht mhiosuil i an Lidntas Soghluaisteaehiacann Feidhmeannacht na Seirbhise
Slainte (FSS) le daoine ata faoi mhichumas tronstirEhfuil de chumas acu sidl agus a
mbeadh turais 6caideacha as baile tairbheach daildhén lidntas seo ann 6n mbliain 1979 |
leith agus faoi lathair ta uasluach €208.50 in atjhaa miosa i gceist leis. Ta an Liantas
neamhreachtuil agus déanann FSS é a riar ar blammam a d’eisigh an Roinn Slainte.

Priomhcheist

| mi Aibreain 2011, d’fhoilsigh an tOmbudsman tismal imscradaithe dar teideibo Old

to be Equalagus an priomhabhar plé ann na go ndéantar iasndtas cionn aois 66 a
eisiamh 6n Liuntas. Chinn an tOmbudsman go raibR@nn Slainte ag sara an Achta um
Stadas Comhionann 2000 sa mhéid go raibh an Rgi@r@amh uasteorainn aoise. Go
bunusach, chinn an tOmbudsman go raibh an uasteaaise neamhdhleathach agus go
raibh si neamhdhleathach 6 achtaiodh an tAcht @uaStComhionann 2000. Mhol an
tOmbudsman don Roinn athbhreithnit ar an Liantelsua i gcrich, a bhi ar bun cheana féin,
agus athmheas a dhéanamh ansin ar an Liluntas a@gbachta chun go mbeadh sé ag
comhlionadh an Achta um Stadas Comhionann 20001 MhtOmbudsman chomh maith go
ndéanfai an proiseas athbhreithnithe agus athmlaeatsar i gcrich laistigh de thréimhse sé
mhi.

Ghlac an Roinn Slainte le cinneadh an Ombudsmadimaisari an Achta um Stadas
Comhionann. Ghlac an Roinn freisin le moladh an Gasiman. Tri ghlacadh leis an moladh
sin, chuir an Roinn de cheangal uirthi féin (ajpatteithnit a dhéanamh ar an scéim Liuntais
Soghluaisteachta; (b) athmheas a dhéanamh ar iam gwén go mbeadh si ag comhlionadh
an Achta um Stadas Comhionann agus (c) an t-atiiphiceagus an t-athmheas a chur i
gcrich laistigh de thréimhse sé mhi, is € sin, d@ireadh mhi Dheireadh FOmhair 20DA
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bharr sin, bhi an tOmbudsman ag coinne, is cunmagréai a bheadh i gceist leis an Liuntas
leasaithe, nach mbeadh uasteorainn aoise annir@aliie mhi Dheireadh FOmhair 2011
amach, mar go mbeadh seo ag teacht salach ar amicBtadas Comhionann 2000.

Nil athbhreithnit déanta ag an Roinn ar an scéins ajj an uasteorainn aoise bainte aici. T4
an scéim fés a riar ag FSS ar bhonn teorann aakeapann an Roinn féin a bheith
neamhdhleathach.

Dara Cheist

Sa tréimhse idir seo agus dheireadh mhi Dheireadthgir 2011, trath ar choir don Liuntas
a bheith leasaithe chun go mbeadh sé ag comhliaraédichta um Stadas Comhionann
2000, ta cuig ghearan breise faighte ag an Ombuusndhaoine, n6 thar ceann daoine, ar
didltaiodh da n-iarratais toisc go raibh siad @0i66 bliain d’aois.

Bheartaigh an tOmbudsman imscrudu a dhéanamha@riga@hearan seo. Na nithe ata a n-
imscradu naar an gcéad dul siosan tsli ar theip ar an Roinn Slaine an uasteoraaise a
bhaint 6n scéim aguar an dara dul sios an tsli ar lig an Roinn don scéim dul ar aghaidh
agus iad ar an eolas go hiomlan go raibh priomimetioil cailitheachta ina choinnioll
neamhdhleathach.

An Tuarascail Seo

Ta an tuarascail seo ina tuarascail speisialtaldohagus don Seanad faoi fhoralacha na n-
alt 6(5) agus (7) den Acht Ombudsman 1980. Cuireenioralacha seo ar chumas an
Ombudsman “tuarascail speisialta” a chur os comtaiDala agus an tSeanaid:

“(5) I gcés ar dealraitheach don Ombudsman nactubhfa bearta a rinneadh n6 a
beartaiodh a dhéanamh de bharr moladh faoi fha@liden alt seo sasuil, féadfaidh sé,
mas cui leis é, a chur faoi deara go ndéanfar tsaédl speisialta ar an gcés a chur i
dtuarascail faoi fho-alt (7) den alt s€o

Sa chas faoi lathair, td an tOmbudsman den tuaiaom bhfuil na bearta ata glactha ag an
Roinn Slainte, 6 mhi Aibreain 2011, mar fhreagra aroltai sa tuarascdibo Old to be
Equal?sasuil.

Baineann an tuarascail seo chomh maith le himsaaddimbudsman ar na cuig ghearan
faighte ag an Ombudsman 6 dhaoine, no thar ceavingjar ditltaiodh da n-iarratais toisc
go raibh siad os cionn 66 bliain d’aois. Ni mérléamh i bpairt leis an tuarascéil 6 Aibrean
2011,Too Old to be Equalatéa ar fail ar shuiomh gréasain an Ombudshigmna
morcheisteanna iomchui 6n gcéad tuarascéil leagttzeh thios.

Sa mhéid go bhfuil didltaithe ag an Roinn Slainteia do mholtai an Ombudsman tar éis
imscrudu a dhéanamh ar chuig ghearan le déarem,ttAmbudsman den tuairim gur chéir an
teip seo a thuairiscia don Dail agus don Seanad.

! http://www.ombudsman.gov.ie/en/Publications/Investigation-Reports/Too-Old-to-be-Equal-/



An seasamh ata ag an Roinn maidir leis seo nafeéathleis an Roinn feidhmia ar mholtai
an Ombudsman sa mhéid go “gcruthodh sé dliteamaisStat nach bhfuil d’acmhainn airgid
ag an Stéat iad a sheasambh faoi lathair”. Is éngisé d’acmhainn airgid ag an Stat cloi le dli
na tire. An seasamh atd ag an Ombudsman ina leitr-ata sonraithe i gconclaid na
tuarascala seo — na nach bhfuil sé chun ar leadtabbarfadh comhlacht tAbhachtach Stait
neamhaird ar an dli. Ditltaionn an tOmbudsman dle leigo hiomlan don iarracht a rinne
an Roinn a seasamh a thacu le hargoint gur fredgitenhar € ar shuiomh mi-amharach,
suiomh ina gcaithfear an dli a sharu d’tfhonn acmiiaa theorannu go héifeachtach. Ta
roghanna éagsula ann maidir le conas is fearr aomihigarca a usaid. Ach nil sart an dli ar
cheann de na roghanna sin.

*kk

Ag tagairt trid sios sa tuarascéil seo don “Roimnfii a mheabhra, chun criocha an Achta
Ombudsman 1980@glaionn tagairti san Acht seo d’aon Roinn Stagditi don Aire Rialtais
ata i bhfeighil na Roinne Stait sin..2.An tuiscint atd ag an Ombudsman ar an seasanh atéa
chur chun tosaigh ag an Roinn na gur seasamhaataionn an tAire Slainte leis.

% An tAcht Ombudsman 1980, alt 1(2)



Morcheisteanna 6Too Old to be Equal?

An mhorcheist is mo ar cuireadh sios uirthi saasedilToo Old to be Equalfa go bhfuil

an uasteorainn aoise d’iarratasoiri neamhdhleatagab go bhfuil sé sin ina shara ar an Acht
um Stadas Comhionann 2000. Sonraitear sa tuageceibh an Roinn mall le glacadh leis

an bhfiric seo le linn an imscrudaithe. Cé gurdhadifig an Ombudsman leis an Roinn i mi
Feabhra 2009, sular thosaigh an t-imscrudu, gdraibuasteorainn aoise “idirdhealaitheach
go michui® agus go raibh sé ag sart an Achta um Stadas Coartic®000, rinne an Roinn
ina cuid freagrai éagsula iarracht an t-abhar adtant. Dh& bhliain nios déanai, i mi
Feabhra 2011, thug an Roinn aird ar an idirdheatdhui agus neamhchomhlionadh an Achta
um Stadas Comhionann 2000.

Agus iad ag tracht ar dhréacht den tuaragaol Old to be Equalhi an chuma air gur
admhaigh an Roinn go raibh an aoisteorainn nearshtifdch. Duirt an Roinn gur ghlac si

gur choir go ndearnadh “athbhreithnit agus nuashanen scéim lilintais soghluaisteachta i
ndiaidh achtd an Achta um Stadas Comhionann” daibt000. De bhreis air sin, luaigh an
Roinn “i ndiaidh athbhreithnithe le déanai ar tinéairna scéime, ar an uasteorainn aoise agus
sainmhinia ar cad is michumas ann go hairithent&@nn den tuairim nach bhféadann si
leanuint ar aghaidh & feidhmiu ar an mbonn reathg’an bpointe sin chomh maith, duirt an
Roinn leis an Ombudsman go raibh an tAire tar @mtu gur chdéir go raibh an liintas
soghluaisteachta a ioc, ar bhonn eisceachtuih. [IBriowne [gearanach]” 6 dhata an iarratais i
mi Meithimh 2008.

Ina tuarascail oo Old to be Equalfinne an tOmbudsman tracht ar an tsli nar éirighda
Roinn, thar tréimhse aon bhliain déag (suas géibtieadn 2011), téarmai an Achta um
Stadas Comhionann a chomhlionadh agus go raibimaethrochléirichan don Roinn.
Luaigh si go raibh saincharam ar leith ar an R@tainte i réimse an mhichumais agus nach
mbeadh sé miréasunta do dhuine bheith ag suil gadfban Roinn, thar aon chomhlacht
poibli eile i gcoitinne, in idl ar chearta dlithéidaocine ata faoi mhichumas. Rinne an
tOmbudsman tracht ar an tsli a bhfuil an RoinnRe&nn cheannasach 6 thaobh chur chun
cinn agus leas agus deiseanna saoil na ndaoif@oatahichumas; go bhfuil Aire inti a
bhfuil freagracht ar leith air/uirthi as comhionasnpmaorcheisteanna michumais agus
meabhairshlainte agus go bhfuil Oifig thiomnaitiag, daistigh de bhonneagar iomlan na
Rann, don Mhichumas agus don MheabhairshlainteS&aethoir féin.

Ina tuarascail a thainig roimhe, shonraigh an tQusiman chomh maith go raibh ctiseanna
éagsula ann, sular luaigh a hOifig an pointe (Feabhra 2009), le gur chéir go mbeadh an
Roinn ar an eolas cheana féin maidir le neamhdidehat na huasteorann aoise don Liuntas
Soghluaisteachta. | mi an Mheithimh 2008, cuireatlach, go bundsach, ar an Roinn an
uasteorainn aoise a bhaint 6n Scéim Deontas Matpao. Rinneadh an cinneadh seo de
bharr préisis a thosaigh an tUdaras ComhionanmaisBealtaine 2007 a bhi ag gniomht de
bharr gearain ar leith. Nuair nach ndearna an Raiim gcomhar leis an Udaréas
Comhionannais, cuireadh an gearan ar aghaidh emungBinse Comhionannais lena mheas.

® T4 sé seo ar cheann de sheacht gcatagdir miriarachdin aitheanta in alt 4 d’Acht an Ombudsman 1980.



Is de bharr an atreoraithe seo chuig an mBinse @orahnais amhain, agus mar thoradh ar
an mbreithnit a bheadh & dhéanamh ag an mBinkagaah Roinn aghaidh ar mhércheist na
huasteorann aoise. Ag an bpointe sin, MeitheamB,2§ltlac an Roinn leis gur sharaigh an
uasteorainn aoise an tAcht um Stadas Comhionarsildtain an Roinn an coinnioll seo 6
théarmai na Scéime Deontais Matariompair.

Da bharr seo, i mi an Mheithimh 2008 ba choir gogi#tadh an Roinn ag an bpointe sin go
raibh an uasteorainn aoise don Liluntas Soghluaistaag sari an Achta um Stadas
Combhionann 2000 chomh maith. Ina plé leis an Omimaats afach, thar thréimhse dh&
bhliain (Feabhra 2009 — Feabhra 2011) theip ar@nrRreagra a thabhairt ar iarratais ar
leith a bhi bainteach leis an abhar agus, go behjisheachain an t-abhar. Faoi dheireadh, i
mi Feabhra 2011, agus ar shli a bhi an-chosuiateimbealach ar dhéileail si leis an Udaras
Comhionannais agus leis an mBinse Comhionanna&idd gn Deontais Mhétariompair,
d’admhaigh an Roinn nach raibh an uasteorainn aoed.ilntas Soghluaisteachta
inchosanta.

Ina tuarascail oo Old to be Equalthagair an tOmbudsman don leisce a bhi ar an Roinn
aghaidh a thabhairt ar go raibh locht suntasatiaolih an dli de ar an scéim Liuntais
Soghluaisteachta. Is Iéir on tuarascail nar thugeimn aghaidh ar an gceist seo go dti go
raibh sé soiléir go gcinnfeadh an tOmbudsman irgmna Roinne i gc4s na huasteorann
aoise. Bhi sé seo ina mhacasamhail den chas rreglan Deontas Motariompair; is € sin
nach dtabharfadh an Roinn aghaidh ar an gcéas lgjo aai uasteorainn aoise sa scéim
dochosanta go dti go raibh sé soiléir go gcinnfeadBinse Comhionannais i gcoinne na
Roinne.

| gcas an Deontais Moétariompair, bhain an Roinnasteorainn aoise do gach iarratasair. |
gcas an Liuntais Soghluaisteachta, cé gur aontaidRoinn gur chéir an Lilntas a ioc leis an
ngearanach airithe sin, nior bhain si an uasteoise i gcoitinne. Duirt an Roinn gur
theastaigh uaithi aghaidh a thabhairt ar mhorcm@dtuasteorann aoise i gcomhar le
cuiseanna imni eile. Luaigh si gur theastaigh yajthhairithe, déileail le mércheist an
tsainmhinithe ar cad is michumas ann, a ardaidtlarascail an Ombudsman chomh maith.

Athbhreithnithe ar an Scéim

| rith imscradd an Ombudsman énar eastaio Old to be Equal?inne an Roinn iarracht
miniu a thabhairt ar an moill a bhi ann an Lidr8aghluaisteachta a bheith ag comhlionadh
an Achta um Stadas Comhionann, ar an mbonn go adltifhreithnia & dhéanamh ag an
Roinn ar fheidhmia an Lidntais. | gcomhfhreagras & Ombudsman dar data 30 Aibrean
2009, 2 Samhain 2009, 29 Eanéir 2010 agus 11 Fe&ir, luaigh an Roinn go raibh

4Tharraing an tOmbudsman aird ina tuarascail ar dhda chinneadh de chuid Oifigigh Comhionannais a chinn go
raibh an sainmhiniu ar shoghluaisteacht, faoi mar a bhi in Usdid sa scéim Liuntais Soghluaisteachta, sriantach ar
bhealach michui. Luaigh an tOifigeach Comhionannais: "The concept of mobility in the [Lilntas
Soghluaisteachta] circular is construed in suchaarow manner that it fails to recognise that in eevcases a
person's intellectual and/or psychological healtaymestrict their mobility as effectively as soniggical
disabilities do. | find that this is a clear omissiand it is obvious that the mobility allowances mt been
updated to comply with the requirements set otliénEqual Status Acts (achtaithe i mi Deireadh Faimh
2000). ..." (DEC-S2009-012)



athbhreithnit & dhéanambh aici ar an scéim. | gadgreach 6n 11 Feabhra 2011, duirt an
Roinn go raibh “roghanna airithe maidir leis anisckintais soghluaisteachta curtha faoi
bhraid an Aire agus an Rialtais agus go raibh lmaita dhéanamh acu orthu ach nach bhfuil
cinnti polasai deiridh déanta faoin gcas go féilliaigh an Roinn ansin, s rud é go raibh
Olltoghchan ar siul ag an uair, go mbeadh ar “ARraltas nua déileail leis” an 4bhar.

Tagraionn an tuarascdibo Old to be Equal@homh maith don bhealach a raibh roinnt
tagairti eile 6n mbliain 2000 amach déanta ag anrRa luaigh go raibh athbhreithnit a
dhéanambh aici ar an Litintas SoghluaisteatBrainneoin sin, agus a moladh & ceapadh aici
i mi Aibreain 2011, ghlac an tOmbudsman, de mheacamta, go ndéanfadh an Roinn
gniomhu go tapa leis an mbotin sa scéim Deontgkl@aisteachta a chur ina cheart. Ar an
mbonn sin, mhol an tOmbudsman seo a leanas:

“Chun déileail le bunchuis na droch-éifeachta adanBrowne, molann an
tOmbudsman go ndéanfadh an Roinn Slaine agus Ledmathbhreithnit ar an scéim
Deontas Soghluaisteachta a chomhlanu agus, maattoar an athbhreithnia sin, an
scéim a athmheas le go mbeidh si ag comhlionadtchta um Staddas Comhionann
2000. Molann an tOmbudsman chomh maith gur chéimgeadh an proiseas
athbhreithnithe agus athmheasa curtha i gcrichtigisde sé mhi 6 dhata na
tuarascéla”

Sa chomhthéacs go raibh scéim i bhfeidhm ar bhoamaibh ceanglas neamhdhleathach inti,
bhi an teorainn ama de sé mhi an locht seo a ohwthieart thar a bheith flaithitil. Don

Roinn, agus a fhios aici go mbeadh an toradh céanaan ghearan eile déanta leis an
Ombudsman mar gheall ar an uasteorainn aoisehigiaggbas an In. Browne, ba chdir gurbh
abhar prainne é athbhreithnit a dhéanamh ar amscéi

Ar 21 Aibrean 2011, ghlac an Roinn leis an molaelh agus luaigh Ard-Runai na Roinne go
sonrach go raibh sé i gceist ag an Roinn “gniomhatthaobh laistigh de sé mhi, faoi mar a
moladh”.

> Mar shampla, i bhfreagra CP ar 7 Samhain 2007, duirt an tAire Stait, Jimmy Devins “.... td an [mo] Roinn ar an
eolas maidir leis an mércheist bainteach leis an gcritéar d’uasteorainn aoise i liiintais agus deontais slaine. Le
haird tugtha ar reachtaiocht chomhionannais, t4 mo Roinn ag plé na ceiste an uasteorainn aoise don scéim seo
a bhaint ”. (PQ27807/07)



Teip Moladh an Ombudsman a chur i bhFeidhm

Ar 21 Deireadh FOmhair 2011trath ar chéir go mbeadh moladh an Ombudsmahaurt
bhfeidhm, scriobh Oifig an Ombudsman chuig an Raigihorg sonrai maidir le toradh an
athbhreithnithe agus maidir leis an “mbealach athbhreithniodh an scéim Liluntais
Soghluaisteachta”. Sa chas nach raibh an t-aththhréicurtha i gcrich, d’iarr an
tOmbudsman ar an Roinn “tuairisc chun data a shatah éineacht le data ar a mbeadh
moladh an Ombudsman curtha i bhfeidhm go hiomlan”.

Chuir an Roinn freagra ar a litir seo28 Samhain 2014 An freagra a fuarthas na go raibh
“pbreithnit déanta ag an Rialtas air agus ta seisgjaige breithnit breise a dhéanamh air.
Nuair ata cinneadh déanta ag an Rialtas maidialeifintas soghluaisteachta, rachaidh an
Roinn i dteagmhail aris leis an Ombudsman”. Ni diean Roinn tracht ar bith ar an
amscéla sé mhi a bhi ann moltai an Ombudsman a bhfgidhm; agus nior gabhadh aon
leithscéal ann nar cuireadh an moladh céanna iditrfe

Sa mhéid nach raibh aon chumarsaid eile ann, $c@ifig an Ombudsman aris chuig an
Roinn ar29 Nollaig 2011 Shonraigh an litir sin gur theip ar an Roinn nablan

Ombudsman a chur i bhfeidhm agus go raibh an Rdsiag seasamh le scéim ina raibh
“critéar cailitheachta ata, dar leis Roinn féin,sagu an dli”. Os rud é go bhféadfai baint de
thatal as litir na Roinne ar 28 Samhain 2011 gohrainneadh Rialtais ag teastail 6n Roinn
chun moladh an Ombudsman a chomhlionadh, luaigly @if Ombudsman gur chdir go
raibh an Roinn “ag coinne leis an deacracht sinirrautnug si tiomantas maidir le moladh an
Ombudsman a chur i bhfeidhm”.

Ar 20 Eanair 2012scriobh Oifig an Ombudsman chuig an Roinn ag réagih dha ghearan
nua faighte aici 6 dhaoine ar didltaiodh Liuntagt8oaisteachta déibh de bharr na
huasteorann aoise. D’iarr an tOmbudsman ar an Roseasamh reatha ag an uair maidir leis
an abhar a shonra. Tar éis roinnt meabhrichanm ftiair an tOmbudsman freagra na
Roinne ar7 Marta 2012 Luaigh sé go raibh carsai direach mar a bhi #beraa litir ar 28
Samhain 2011, is é sin, nach raibh cinneadh ardé#mta maidir leis an uasteorainn aoise.
Maidir leis an da ghearan is déanai a thainig cstefiuig an Ombudsman, luaigh an Roinn
nach raibh, toisc nach raibh an critéar cailithéaeithraithe, sé d’udaras ag FSS “an liintas a
ioc lasmuigh de na critéir chailitheachta”.

Ardaiodh an cheist an Liuntas Soghluaisteachtee#tfbhg comhlionadh an Achta um Stadas
Comhionann mar Cheist Parlaiminte3dr Eanair 2012. Ina freagra scriofa, rinne an tAire
Stait (Kathleen Lunch) tagairt do mholadh an Ommais agus duirt si “Ta sé luaite ag an
Roinn leis an Ombudsman go bhfuil raon roghannatdgar gha machnamh a dhéanamh
orthu. Nil cinnti deiridh beartas déanta againndindgis seo go féill”. Ni raibh aon tracht ar
ghealltanas na Roinne moladh an Ombudsman a tinfieidhm roimh 21 Deireadh Fémhair
2011.

®Ta na priomh-mhireanna comhfhreagrais dn Roinn agus chuig an Roinn a bhfoilsit mar Aguisin ar shuiomh
gréasain an Ombudsman.
’ Ceist Uimhir. 573 http://debates.oireachtas.ie/dail/2012/01/31/00390.asp



Ar 18 Meitheamh 201Zcriobh Oifig an Ombudsman chuig an Roinn arisaagprraibh
tuilleadh gearan faighte aici maidir leis an uastgm aoise don Liuntas Soghluaisteachta
agus le sonrai a fhail maidir le cathain a mheaRa@nn a bheadh cinneadh aici ar an abhar.
Ar 13 10il 2012 fuair an tOmbudsman freagra na Roinne a luaigratdph “seasamh na
Roinne faoi lathair, direach mar a bhi i gcomhfgraa go dti seo”.

Idir an d& linn, chuir an tOmbudsman a TuaraschliaBtuil do 2011 os comhair na Déla
agus an tSeanaid 26 Meitheamh 2012 Ina Tuarascail, tharraing an tOmbudsman aird ar
nach raibh an Roinn tar éis an moladh a chomhlioaaddadh sa tuarascdibo Old to be
Equal?Luaigh si seo ina Tuarascail Bhliantuil :

Thug mé le fios i mo Thuarascail Imscradaithe bhdingurb é an toradh ata ag
neamhdbaltacht dealraitheach na roinne déileagdéncheisteanna, mar choinnioll
neamhdhleathach a bheith sa Scéim Lilntas Sogldaaista, “go bhféadfadh daoine
a mheas gur cuma leo go bhfuil scéim & reachtailaa ag teacht salach ar dhli na
tire agus ar an dli um chearta an duine go gine@alTa sé breis agus bliain nios
déanai anois agus nior chruthaigh an roinn fés nbkfuil idar ag daoine an
dearcadh sin a bheith acu.

Lena chois sin measaim nach bhfuil sé sasuil ar ehdith gur theip ar an roinn
teagmhdil a dhéanamh liom le ra nar chomhlion sirasladh, né nach raibh si in ann
é a chomhlionadf.

Ar 20 luil 2012 scriobh Oifig an Ombudsman chuig Ard-Runai na Reichun a r4, de bharr
theip na Roinne moladh an Ombudsman a chur i bimfeidgus 6s rud é nar tugadh aon data
ar leith faoina gcuirfi an moladh i bhfeidhm, gibrasé i gceist ag an Ombudsman tuarascail
speisialta a scriobh agus a chur faoi bhraid aea0htais.

Ar 27 10il 2012 d’'threagair an Roinn. Den chéad uair 6 d’'imighsanioc sé mhi in éag do
chur i bhfeidhm mholadh an Ombudsman, ghabh anrReithscéal mar gheall ar an “maoill
maidir leis an abhar seo”. Mar leanuint leis simji¢h an Roinn:

Ta sé anois ina run docht againn an cheist sedteaéh faoi dheireadh mhi Mhean
Fomhair. De bharr chineail agus iogaire na gcinistga a ghlacadh i leith an liintais
seo, agus de bharr ceisteanna eile, is ga an chetsiur faoi bhraid an Rialtais agus
taimid ag ullmha chuige seo faoi lathair.

8 http://www.ombudsman.gov.ie/en/Publications/Annual-Reports/2011-Annual-
Report/AnnualReport2011/chapter4.html



Gearain le Déanai - Uasteorainn Aoise don LiuntaSoghluaisteachta

O cuireadh an tuarascdibo Old to be EqualPgcrich, ta an tOmbudsman tar éis cuig
ghearan a fhail 6 dhaoine, n6 thar ceann daoidéiattaigh FSS da n-iarratais ar Lilntais
Soghluaisteachta toisc go raibh an t-iarratasoil@én d’aois trath ar seoladh an t-iarratas
isteach. Chun criche na tuarascala seo, ni gaarargggh seo a shainaithint na filintais
ghineardlta a n-iarratas a mheas. T4 an tOmbudtanaéis bheith i dteagmhdil cheana féin le
FSS mar gheall ar na geardin seo. Glacann sideigggdo FSS, nuair nach bhfuil aon treoir
faighte acu 6n Roinn a chuirfeadh ar a cumas neiath@ahéanamh den uasteorainn aoise,
déileail leis na hiarratais seo tri thagairt a aia@ah don chritéar céilitheachta reatha.
D’fhéadfadh go mbeadh sé Usaideach, afach, cuatad g thabhairt ar chuinsi na gcuig
chas seo.

Cas1

Bhi an fear seo 67 bliain d’aois nuair a chuiraséatas isteach ar dtls do Lilntas
Soghluaisteachta i mi Aibreain 2011. Bhuail str@aédhliain 1996 rud a d’fhag é, dar leis
féin, le fadhbanna soghluaisteachta tromchuisedzhialtaigh FSS dé iarratas ar fhoras
aoise. Nior eagraigh FSS aon tastail ar a chungdusisteachta na aon tastail ar a chuinsi
airgeadais ach an oiread. Cuireadh an gearan fiaéidoan Ombudsman i mi Aibreain 2012.
Morcheist eile a ardaiodh sa chas seo na gur lwaigiearanach agus a theaghlach nar
chuala siad tracht ar an Liuntas Soghluaisteaahtitig2011 agus gur chuir siad iarratas
isteach air laithreach; duirt siad gur chéir gdbhakrSS tar éis a chur in iul déibh gurbh ann
don Litntas Soghluaisteachta nuair a buaileadteanlé michumas ar an gcéad dul sios. Da
mbeadh an fear seo tar éis a bheith ag fail antaisisular shroich sé 66 bliain d’aois, bheifi
fés & ioc leis i ndiaidh dé dul os cionn 66 blidiaois. Nil an uasteorainn aoise i bhfeidhm
ach déibhsean ata ag cur iarratais isteach derdcladaagus iad os cionn 66 bliain d’aois.

Cas 2

Bhi an bhean seo 81 bliain d’aois nuair a chu@rsatas isteach ar Liantas Soghluaisteachta i
mi Mhean Fomhair 2011. Dhiultaigh FSS don iarrasag lua “ar an drochuair, faoi na
critéir leagtha amach ag an Roinn Slainte & Leamihty cdilithe....Luann na critéir gur gh&
do“larratasairi bheith 16 bliain d’aois agus nios sire, agus faoi bhun 66 bliain d’aois’

Ni dhearna FSS measunu leighis ar shoghluaisteaainna, na measunu ar a cuinsi airgid.
Léirigh tuairisc leighis curtha isteach ag dochtéaghlaigh na mn& go raibh fadhbanna
tromchuiseacha soghluaisteachta aici. Nior éirggtalhachomharc an cinneadh a athra ar na
fathanna céanna. Rinneadh an gearan leis an Ombuadsni na Nollag 2011. Is oth linn a

ra go bhfuair an gearanach seo bas go déanachMana 2012.

° T4 FSS tar éis bheith ag lorg soiléirithe ar an dbhar seo én Roinn le tamall fada anuas, mar a tharlaionn.
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Cés 3

Bhi an fear seo 91 bliain d’aois nuair a chuiregéaitas isteach ar dtus ar Liuntas
Soghluaisteachta i mi Aibredin 2012. Mar a tharlajas € an fear seo fear céile an
ghearanaigh i gCas 2 thuas agus dhidltaigh FS&rdias siad ar na fathanna céanna ar
didltaiodh do chas a mhna a d’éag. Ni dhearna F&Siinu leighis ar shoghluaisteacht an
fhir na ar a chuinsi airgid féin. Didltaiodh d’achlarc an fhir seo de bharr na huasteorann
aoise agus luaigh an t-oifigeach achomhairc “gotraié stitrtha ag reachtaiocht (sic) agus ag
treoirlinte reatha bainteach leis an scéim”. Rinlihe@n gearan leis an Ombudsman i mi luil
2012.

Cés 4

Bhi an bhean seo 73 bliain d’aois nuair a chuarsatas isteach ar dtds ar Lituntas
Soghluaisteachta i mi Lunasa 2011. Dhidltaigh F&Sidrratas seo “toisc go luann na
treoirline gur ga bheith faoi bhun 65 bliain d’doj#\n uasteorainn aoise ata ann na 66 bliain
dairire]. Ni dhearna FSS measunu leighis ar shaggtkacht na mna agus ni dhearna a cuinsi
airgid a mheas. Rinne an bhean achomharc in aghaidhinnidh ach nil an oifig

achomhairc FSS tar éis déileail leis an achomhawgs foill. Is amhlaidh an cas, de réir
dealraimh, toisc go gceapann an oifig achomhairblgoil an oifig FSS aititil ag déanamh
athbhreithnithe ar an gcinneadh tosaigh. Nil agangiise go bhfuil athbhreithnid gniomhach
ar siul sa chas seo, afach. Rinneadh an geardan&snbudsman i mi na Nollag 2011.

Cas b5

Bhi an fear seo 77 bliain d’aois nuair a chuirséédch ar Liintas Soghluaisteachta ar dtds i
mi Mhean Fomhair 2011. Didltaiodh don iarratasstajur ga d’iarratasairi bheith os cionn
16 agus faoi bhun 65 bliain d’aois” (sic). Chuirfaar FSS ar an eolas maidir le héileamh dli
féideartha faoi na hAchtanna um Stadas Comhion@8660-2004 ag baint Gsaide as gnath-
fhoirm (Foirm ES.1) curtha ar fail ag an Udaras @amannais. Ghlac FSS leis seo mar
achomharc agus i mi na Samhna 2011 rinne BainisBoearalta FSS aititil “cinneadh
achomhairc” seasamh leis an diultd. | mi na NoB&@d1, rinne an fear gearan leis an
Ombudsman. | gcomhthrath leis seo, scriobh sé d¢faig)le hachomharc eile a atreoraiodh
chuig oifig achomhairc FSS. D’iarr an oifig go nd&d measunu leighis ar an iarratasoir — 0s
rud € nach raibh measunu da leithéid déanta aameh&in. Rinne oifigeach leighis an
measunu leighis i mi Aibreain 2012. Toradh an mieaishe sin na gur cinneadh nach raibh
an fear inchailithe 6 thaobh slainte de don Liti8aghluaisteachta. Mar a tharlaionn, ghlac
an fear leis an measunu seo agus glacann sé lg@rareadh nach mbeidh sé inchailithe
riamh do Liantas Soghluaisteachta. Ta sé raite laig©ifig an Ombudsman, afach, go
ngoileann sé go mor air fos gur ditltaiodh da tasadtosach direach de bharr a aoise
amhain.
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Barulacha an Ombudsman

Rinne an tOmbudsman soiléir go maith é sa tuarafoéiOld to be Equalfach raibh aon
dearcadh a léiriu aici maidir leis an toradh a¢fadh as athbhreithnid na Roinne ar an scéim
Liantais Soghluaisteachta. Thairis sin, nil aonaglan Ombudsman maidir le pé gnéthai a
d’'fhéadfai a bheith faoi bhraid an Rialtais malditodhchai na scéime n6 na scéimeanna
gaolmhara. An t-aon abhar imni don Ombudsman néhwr do scéim, cruthaithe ar bhonn
riarachain ag an Roinn, feidhmia ar bhonn critédrr@eamhdhleathach.

Ta sé an-tabhachtach bheith rishoiléir nach bkfodeadh 6n Rialtas riachtanaciun go
mbeadh gniomh ann leis an scéim Liuntais Soghketista a bheith ag comhlionadh an
Achta um Stddas Comhionann. Is féidir a thuiscintr@aith gur choir tograi maidir le
tacaiochtai ioncaim do dhaoine ata faoi mhichun@miafaoi bhraid an Rialtais agus go
ndéanfadh an Rialtas féin pé cinneadh a cheapaaitd ®&i. Bheadh sé aiféiseach, afach,
bheith ag smaoineamh nach féidir leis an Roinmtatas neamhdhleathach a bhaint 6na
scéim riarachain féin gan reamhfhaomhadh ar leitRialtas.

Nuair a thainig mércheist eile d& leithéid churagobka bhliain 2008, ni raibh ar an Roinn ach
an uasteorainn a scrios 6n scéim Deontas Matariwragas ciorclan a eisitint don FSS a lua
sin. D’fhéadfadh sé bheith tar éis an t-athri caandhéanamh i gcas na scéime Liluntais
Soghluaisteachta ag aon staid 6 mhi an Mheithimdchmmuair a athraiodh an scéim
Deontais Motariompair.

Ta sé soiléir, gan amhras, go mbeadh impleachtggadais i gceist le baint na huasteorann
aoise seo. Rinne an Roinn an pointe seo le linmaorudaithe dd oo Old to be Equal?

litir chuig an Ombudsman, dar data 30 Lanasa 2808t an Roinrf'nach raibh sé indéanta
an scéim a leasu leis an uasteorainn aoise a blwatcuinsi eacnamaiochta reath&hlac
an tOmbudsman leis ag an uair, agus glacann &iggo mbeadh cistill na scéime ina
fhadhb. Ach ni féidir srianta airgeadais, afactisaid mar bhonn cirt do choinnioll scéime
atd neamhdhleathach. Scriobh an tOmbudsman sac¢édrsin:

| gcas an Liuntais Soghluaisteachta, féadtar anrs@leasu chun an uasteorainn
aoise a bhaint ar bhonn riarachain sa mhéid naclirecreachtuil i. | gcas go mbeadh
impleachtai costais ann da ndéanfai an scéim dfeate go gcuimseofai daoine os
cionn 66 bliain d’aois, ar costais iad nach bhfégidd sheasamh sna cuinsi
eachamaiochta reatha, féadfaidh ga a bheith anruétie eile a dhéanamh ar an
scéim ionas go mbeadh si ag comhlionadh an Achtatddas Comhionann agus
ceanglas eile, a chumasoidh feidhmilu na scéimeidea n-acmhainni ata ar fail. Ni
féidir glacadh leis go mbeadh comhlachtai poilddchai ata faoi riald an dli ag
gniomhu chun moill a chur leis seo, n6 gan gniomhAdeith in aon chor. Ta sé fior
ach go hairithe sa mhéid gur grdpa leochaileachhaillh thios leis i gcas nach
ngniomhaitear ina leith — grapa daoine nach féldo stocaireacht a dhéanamh ar a
son féin ag féachaint lena gcearta a chosaint.

Ina teagmhail leis an Ombudsman le linn an imsatiddd oo Old to be Equal?inne an
Roinn iarracht nasc a chruthu idir baint na huast@o aoise agus athbhreithnit nios leithne
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ar an sceéim Liuntais Soghluaisteachta. Cé nachhrgi® athbhreithnil nios leithne a

dhéanamh de bharr bhaint na huasteorann aoise, ghl®Ombudsman, de mheon macanta,
le seasamh na Roinne. De bharr na n-imeachtairla fha dhiaidh, afach, d’théadfadh gur

chéir don Ombudsman a mholadh go mbainfi an uasteoaoise laithreach. | ndiaidh aontd

tréimhse sé mhi a chaitheamh chun an fhadhb aiohuceart, is |éir, nach bhfuil déanta

anseo ach cead a thabhairt don Roinn gniomhaioahthiur ar atrath, gniomhaiochtai ar
chadir di a dhéanamh laithreach.

Pé branna airgeadais, pé srianta ata ann airdataRia fhail i rith na géarchéime
eacnamaiochta reatha, is fior go féill nach bidéitle chead ag Roinn Rialtais ligean do
scéim da cuid bheith i bhfeidhm nuair a thuigteée tamall fada — go bhfuil ceann de na
priomhchoinniollacha ann neamhdhleathach.
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Freagra na Roinne

Tugadh an deis don Roinn baruil a chur in itl nrdelidréacht den tuarascail seo.
D’fhreagair Ard-Runai na Roinne i litir dar dat®@&ireadh FOmhair 2012 (ta téacs iomlan na
litreach sin ina aguisin den tuarascail seo agasé ta fail ag www.ombudsman.gov.ie)

Seo a leanas na priomhphointi a rinne an tArd-Runai

* | bhfianaise an tionchair a d'tfhéadfadh a bheitltiageadh maidir leis an scéim, 6
thaobh costais bhreise ar an statchiste n6 caiieancaim do ghrapa leochaileach
daoine, is |éir gur iomchui é an cas a chur fasaichan Rialtais. Forchoimeadann an
tAire an ceart agus an lanrogha cinneadh a dhéanaaitir le céard is iomchui a
chur faoi bhraid na Comh-aireachta.

* Nil an Deontas Métariompair inchomparaide leis amtas Soghluaisteachta 6
thaobh a chuspdra de agus 6 thaobh leibhéal ateabhais i gceist. Mar sin ni
ghlactar leis an maiomh gur chéir an aoisteoraibhant sa Lituntas
Soghluaisteachta.

e Cuireadh roghanna faoi bhraid an Rialtais agussd&a saincheisteanna suntasacha
polasai agus dli astusan a bhfuil sé beartaitt@dpinn iad a réiteach go gasta.

* Ta meas an-mhor ag an Roinn ar chearta daoinenfaichumas.

* Is gadon Roinn aird a bheith aici ar an Usaieéarfa bhaint as na hacmhainni ata ar
fail chun a chinntid go ndéantar na hacmhainnasspriocdhirit ar na daoine is mo a
bhfuil canamh de dhith orthu.

Barulacha an Ombudsman maidir leis an bhFreagra

Shoiléirigh an tOmbudsman cheana féin nach railalg shaimh go raibh aon cheart aici a
mholadh cén toradh deiridh a bheadh ann tar éishegithnit na Roinne ar an scéim le
haghaidh Liuntas Soghluaisteachta. Anuas airigiom rol in aon chor aici i ndail le carsai
a d'fhéadfai a chur faoi bhraid an Rialtais fa@dhchai na scéime n6 scéimeanna
bainteacha. An t-aon chuis imni ag an Ombudsmaranéhdir go ndéanfai scéim, a
bhunaigh an Roinn ar bhonn riarachain, a fheidhamidhonn critéir inchailitheachta ata
neamhdhleathach.

Failtionn an tOmbudsman roimh dhearbhuithe na Roimdail le cearta dlithitla na ndaoine
faoi mhichumas agus aithnionn freisin go gcaithidiRoinn an Gsaid is fearr agus is féidir a
bhaint as na hacmhainni ata ar fail di.

Ni féidir leis na cearta agus na riachtanais si),&an Roinn a scaoileadh 6na dualgas
foriomlan feidhmiu de réir an dli. D’ainneoin nanitfie ata tugtha ag an Roinn t4 an cas
fanta mar a bhi, is é sin go simpli, go bhfuil airR fos ag feidhmiu scéime riarachain ar
bhonn critéir inchailitheachta atda neamhdhleathach.
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Cinnti

Tar éis di imscridd a dhéanamh faoi alt 4 den Arhbudsman 1980, iad seo a leanas cinnti
an Ombudsman:

1. Go bhfuil a cinneadh, a rinne si ar dtu§ oo Old to be Equal#ds i bhfeidhm : §o
bhfuil an scéim Liuntais Soghluaisteachta, ina cdhdanamh reatha, ag saru an
Achta um Stadas Comhionann 2000 sa mhéid go nraido scéim uasteorainn
aoise, agus ni féidir seasamh leis an uasteoraoiseasin ar aon bhonn a chuirfeadh
an sceéim ag comhlionadh an Achta um Stadas Comfmdnd@a an tOmbudsman den
tuairim go bhfuil an saru seo ar na hAchtanna uad& Comhionann
idirdhealaitheach go michui, bunaithe ar chleacmia®asuil agus contrartha le
riarachan cothrom no iontaofa.

2. Go bhfuil teip na Roinne a tiomantas a chomhlionadhaobh moladh an
Ombudsman ina tuarascaibo Old to be Equal@ chur i bhfeidhm de, bunaithe ar
chleachtas mishasuil chomh maith le bheith com@ade riarachan cothrom n6
iontaofa.

3. Go ndearnadh dochar don chuigear gearanach agdst ¢¢ dhiulta da n-iarratais
Liintas Soghluaisteachta a fhail agus go bhfuilliGétuithe céanna tar éis teacht 6
iontaoibh FSS ar choinnioll scéime (an uasteoraoise) ata idirdhealaitheach go
michui, curtha i bhfeidhm gan Udaras ceart agusédia le riarachan cothrom agus
iontaofa.
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Moltai

Tar éis di imscrudu a dhéanamh faoi alt 4 den Aninbudsman 1980, agus ag eascairt 6 ha
cinnti leagtha amach thuas, iad seo a leanas naolt@mbudsman don Roinn Slainte:

1. Go mbainfeadh an Roinn laithreach bonn, gan réalabotacht mar gheall ar aon
chinneadh a d’fhéadfai a dhéanamh mar gheall dhtif@i na scéime i gcoitinne, an
uasteorainn aoise mar choinnioll sa scéim Liurgaighluaisteachta.

2. Go dtabharfadh an Roinn udaras do FSS athbhreithdiieanamh ar iarratais na
gceathral® gearanach a bhfuil a gcasanna luaite thuas sastéit seo agus nach
mbeadh an uasteorainn aoise san aireamh san athbtirsin.

3. Go gceuirfeadh an Roinn de cheangal ar FSS (i) gachtas a aithint ar Liantas
Soghluaisteachta a fuarthas 6 1 Aibredn 2011 agdisiiéaiodh déibh de bharr na
huasteorann aoise amh&id inar cuireadh cinneadh ar atrath toisc go rashéy
feitheamh ar shoiléirii maidir leis an uasteoraoise, agus (i) go ndéanfadh an
Roinn athbhreithnid ar na hiarratais seo gan ateaesnn aoise san aireamh.

1% Glacann an tOmbudsman leis nach bhfuil an gearanach i gCas 5 ag suil go ndéanfadh Feidhmeannacht na
Seirbhise Sldinte athbhreithnid ar a iarratas.
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Moltai Diultaithe — Baruil an Ombudsman

Dhitltaigh an Roinn do mholtai an Ombudsman. Itiadn Ard-Runai dar data 22 Deireadh
Fombhair 2012 — foilsithe in Aguisin na tuarasc#@a sduirt an Roinn nach raibh sé “in ann
an ciorclan a leasu a bhain leis an Liuntas Soggtkechta”. De bhreis air sin, deir an Roinn
go dtabharfadh na “moltai, da gcuirfi i bhfeidhrd,imeamhaird ar shrianta tromchuiseacha
airgeadais ata ar an Roinn, an FSS agus ar andgtitinne.” Deir an Roinn go ndéanfadh:
“cur i bhfeidhm na moltai dliteanais a chruthd nablfuil sé d’acmhainn airgid ag an Stat iad
a sheasamh”. Mar chrioch, deir an Roinn, cibé se@a mbeidh si “ag féachaint le réiteach a
fhail ar na saincheisteanna ata fos idir lamha d¢hgasta agus is féidir é”.

Cuireann an Roinn an cas seo i lathair mar choggwhit mhi-dmharach idir ceanglais an dli
agus srianta ar chaiteachas poibli. D’fhéadfaithhaisceanach ina leith seo da mba rud &
gur deacracht seo a thainig chun solais le déBrfaieadfai glacadh leis go bhféadfai
tréimhse réasunta ama a thabhairt don Roinn cheh@inbhleacht a réiteach. Déanta na
firinne, &mh, tugadh tréimhse imleor don Roinnesh a fhail air seo. Bhi an bonn
neamhdhleathach i bhfeidhm 6 bhi 2000 ann, siméeldhliain déag anuas. Bhi an Roinn ar
an eolas faoin neamhdhleathacht sin 6n tus, ndéia go raibh. Bhi an Roinn ar fogra
sonrach réiteach a fhail ar an scéal 6 mhi Aibraitl. D’aontaigh an Roinn an fhadhb a
réiteach i mi Aibreain 2011.

Cibé sceal é diultaionn an tOmbudsman don seasdrhfianaise na géarchéime airgeadais
sa Stat faoi lathair, nach féidir a moltai a chibinfieidhm. Ni cés é seo a mbeadh méadu
substaintitil ann ar chaiteachas poibli da gcleii an dli. Bhi an tOmbudsman thar a bheith
soiléir maidir leis seo ina tuarascail bunaidh iAitiredin 2011 mar ar thagair si go sonrach
don gha a bhi ann meaitseail a dhéanamh ar théarohailitheachta faoin scéim le leibhéal
na n-acmhainni ar fail. Cé nach réimse é seo imér don Ombudsman a tasrogha a chur in
ial, is léir go bhfuil roghanna ann don Roinn, idiveireadh a chur leis an scéim ina
hiomlaine, laghdu ar luach airgeadais na scéiméhalghairt isteach coinnill theorannaithe
inchailitheachta eile (ach € bheith dleathach).

T4 saincheist shuntasach muinine léirithe i bhfiag Roinne ar an Ombudsman. Faoi
lathair, tréimhse ina bhfuil géarchéim thromchucbenaisiunta, ta solathar seirbhisi slainte
agus leasa rithabhachtach do dhaoine i gcoitilgiga go mbeadh daoine muinineach go
ndéanfadh an Roinn Slainte, agus go deimhin as g@icdmhaireacht Stait, feidhmia go
freagrach, go céir cothrom agus go dlithidil. dsmse thar a bheith casta é réimse na
seirbhisi slainte agus leasa, agus go minic biérteacair cloi le gach mionsonra is ga chun
a chinnti go ndéantar na seirbhisi a sholathananbonn ina iomlaine agus is féidir laistigh
de na hacmhainni ata ar fail. Cé go bhfuil na fotbseo faoi réir diospdireachta san
Oireachtas agus sna meain, bionn ar dhaoine glaesdr bhonn muinine, go bhfuil an Stat
agus a ghniomhaireachtai ag feidhmia go hionraic.

De bhreis air sin, ta g& le hoscailteacht 6 ghnaireachtai Stait agus ni mér go
mbraithfeadh daoine go bhfuil gach saincheist Blé@éha déibhsean & chur faoina mbraid.
Ni folair do dhaoine a bheith soiléir faoi go ndsammeasunu oscailte, macanta ar gach
breithnidichan cui is cuma cibé cinneadh deacgéia dhéanamh. Ba choir go gcuirfi daoine
ar an eolas faoin bhféidearthacht go gcuirfi deindeis an scéim Lilntais Soghluaisteachta,
no go ndéanfai teorannu ar raon na scéime. Man#iapn dul as ach go gcruthéidh aon
chinneadh deireadh n6 srian a chur leis an tsaimfiocaiocht impleachtai polaititla; ach ni
cuis é seo bearta riachtanacha de réir dli a dhndlta chur siar.
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Mar chrioch, ardaionn didltd na Roinne do mholtaOCenbudsman ceist bhundsach faoi
laidreacht ar dtiomantais naisiunta do noirm idsiinta chearta an duine. Feictear an tAcht
um Stadas Comhionann 2000 mar aitheantas inaanghrionsabal an chomhionannais 6
chearta idirnaisiunta an duine. An teip le dhadhldéag anuas an uasteorainn aoise a bhaint
on scéim Liuntais Soghluaisteachta — is didltuatiheé do phrionsabal chearta an duine ata
cumhdaithe san Acht um Stadas Comhionann 2000.nfuigdp leantnach na Roinne dul i
ngleic leis an tsaincheist seo le fios nach samhfaan Roinn moran tabhachta le tacu le
prionsabail chearta an duine agus, go deimhin f@oh samhlaionn an Roinn méran
tabhachta le riail an dli agus lena dualgais feidhae réir an dli.

Is € baruil an Ombudsman na gur cas € seo anothoiaan tuarascail a chur faoi bhraid na
Dala agus an tSeanaid. Cuirfidh si failte roimh elomireadh, i gcds go ndéanfar €, an
tuarascail a phlé le Comhchoiste Oireachtais miditaoirseacht na Seirbhise Poibli agus
Achainiocha.

Emily O'Reilly

Ombudsman

Deireadh Fémhair 2012
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